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The  Public  Service  Commission,  Second  District  of  the 
State  of  New  York,  was  appointed  pursuant  to  the  pro- 
visions of  chapter  429  of  the  laws  of  that  State  for  the  year 
1907,  and  took  oflSce  July  1,  1907.  It  is  the  practice  of 
the  Commission  to  file  written  opinions  in  such  contested 
matters  coming  before  it  as  seem  to  demand  careful  state- 
ment of  the  grounds  for  the  decision.  It  is  also  the  practice 
in  ex  parte  applications  to  file  written  opinions,  where  the 
facts  are  complicated  or  an  interpretation  of  the  laws  con- 
ferring jurisdiction  upon  the  Commission  is  required.  These 
opinions  are  first  printed  in  pamphlet  form,  and  will  be  pub- 
lished in  bound  volumes  from  time  to  time. 
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In  the  Matter  of  the  Application  of  Empire  Gas  and 
Electric  Company  for  authority  to  issue  $900,000  in 
amount  of  common  capital  stock. 

In  the  Matter  of  the  Application  of  Empirk  Gas  and 
Electric  Company  for  authority  to  issue  $2,400,000 
in  amount  of  5  per  cent  joint  first  and  refunding  thirty- 
year  gold  bonds  to  be  secured  by  a  joint  first  and  refund- 
ing mortgage  for  $5,000,000  executed  by  said  Company 
and  Empire  Coke  Company. 

In  the  Matter  of  the  Application  of  Empire  Gas  and 
Electric  Company  for  permission  and  approval  to 
acquire  the  entire  capital  stock  of  Inter-Urban  Gas  Com- 
pany, The  Auburn  Light,  Heat  and  Power  Company, 
Auburn  Gas  Company,  Citizens  Light  and  Power  Com- 
pany, and  Auburn  Subway  and  Electric  Company. 

In  the  Matter  of  the  Application  of  Empire  Gas  and 
Electric  Company  for  permission  and  authority  to 
merge  into  itself  Inter-Urban  Gas  Company,  The  Auburn 
Light,  Heat  and  Power  Company,  Auburn  Gas  Company, 
Citizens  Light  and  Power  Company,  and  Auburn  Subway 
and  Electric  Company. 

In  the  Matter  of  the  Application  of  Inter-Urban  Gas  Com- 
pany to  merge  into  itself  Seneca  Falls  and  Waterloo  Gas 
Light  Company,  and  for  approval  of  merger  into  itself  of 
Geneva  Gas  Company. 

1.  The  work  of  the  Commission  under  sections  of  the  law  relating  to 
capitalization  and  mergers  or  consolidations  is  constructive  as  well  as 
restrictive,  and  its  powers  of  revision  or  restriction  with  those  relating 
to  approval  or  disapproval  enable  it  in  many  cases,  by  advice  as  well 
as  ruling,  to  bring  about  effective  reorganizations  upon  bases  fair  alike 
to  the  public,  corporations  sfTected.  and  holders  of  securities  involved ; 
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p.  8.  C,  2d  D. 

and  this  valuable  function  of  government  should  be  exercised  when  and 
to  the  extent  practicable. 

2.  Merger  of  Seneca  Falls  and  Waterloo  Gas  Light  Company  and 
Geneva  Gas  Company  with  Inter-Urban  Gas  Company,  and  merger  of 
Inter- Urban  Gas  Company  and  Auburn  Gas  Company  with  Empire  Gas 
and  Electric  Company,  approved. 

3.  Transfer  by  deed  of  properties  of  The  Auburn  Light,  Heat  and 
Power  Company,  Auburn  Subway  and  Electric  Company,  and  Citizens 
Light  and  Power  Company  of  Auburn  to  Empire  Gas  and  Electric 
Company,  approved. 

4.  Purchase  of  stock  of  Inter-Urban  Gas  Company,  Auburn  Gas  Com- 
pany and  stock  of  The  Auburn  Light,  Heat  and  Power  Company,  Au- 
burn Subway  and  Electric  Company,  and  Citizens  Light  and  Power 
Company  by  Empire  Gas  and  Electric  Company  prior  to  said  mergers, 
approved,  the  contract  to  purchase  the  stock  of  the  three  companies 
last  named  providing  for  their  being  practically  freed  by  this  scheme 
from  existing  debts. 

5.  Empire  Gas  and  Electric  Company  authorized  to  issue  common 
capital  stock  of  $600,000,  to  execute  a  mortgage  in  conjunction  with 
Empire  Coke  Company,  and  to  issue  under  said  mortgage  $2,233,000 
bonds,  to  refund  outstanding  bonds  of  merged  companies,  and  for  other 
described  purposes,  but  held  that  order  authorizing  such  bond  issue 
shall  provide  that  bonds  issued  under  such  joint  mortgage  shall  be 
solely  for  and  on  account  of  lawful  purposes  of  Empire  Gas  and  Elec- 
tric Company. 

6.  Empire  Gas  and  Electric  Company  required  to  have  made  by  an 
approved  competent  engineer  an  inventory  and  appraisal  of  each  of  the 
properties  taken  over  by  that  company,  the  same  to  be  made  under 
direction  of  the  Commission  and  submitted  to  it  for  approval  or  cor- 
rection, and  said  Empire  Gas  and  Electric  Company  required  to  correct 
its  fixed  capital  and  other  accounts  in  accordance  with  such  inventory 
and  appraisal. 

7.  Pweorganization  thus  effected  reduces  in  amount  outstanding  stocks 
by  $715,000,  and  bonds  by  $154,658.81,  a  total  of  $860,658.81.  Amount 
of  stock  and  bonds  sought  to  be  issued  reduced  by  $467,000,  and  amount 
of  stock  and  bonds  allowed  covers  improvement*  of  property  to  amount 
of  $173,726.30. 

Submitted  May  11,  1911,     Decided  July  12.  1911. 

Lansing  0.  Hoshins  for  the  applicants. 

C.  T,  Whelan,  city  attorney,  for  the  City  of  Anhnm. 
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VoLIIL 

Deckek,  Commissioner: 

These  cases  are  treated  as  one.  The  proceeding  presents 
for  consideration  the  proposed  merger  of  various  gas  and 
electric  properties  and  a  general  financial  reorganization. 

The  Empire  Gas  and  Electric  Company  was  incorporated 
April  11,  1911,  with  a  stated  capital  stock  for  corporate  pur- 
poses of  $900,000.  It  is  a  gas  and  electrical  corporation 
organized  under  the  Transportation  Corporations  Law.  The 
main  purpose  of  incorporation  is  the  taking  over  of  the  stock 
of  and  merging  into  itself  the  Inter-Urban  Gas  Company, 
Auburn  Gas  Company,  Auburn  Light,  Heat  and  Power 
Company,  Citizens  Light  and  Power  Company,  Auburn  Sub- 
way and  Electric  Company,  and  Seneca  Falls  and  Waterloo 
Gas  Light  Company.  The  companies  named  all  operate  in 
Auburn,  except  the  Inter-Urban  Gas  Company  which  oper- 
ates in  Geneva  as  successor  of  the  Geneva  Gas  Company,  and 
except  the  Seneca  Falls  and  Waterloo  Gas  Light  Company 
which  operates  in  Seneca  Falls  and  Waterloo,  all  of  the 
capital  stock  of  which  company  is  owned  by  the  Inter-T^rban 
Gas  Company. 

The  Empire  Coke  Company,  located  in  Waterloo,  owns 
all  of  the  stock  of  the  Auburn  Gas  Company  and  the  Inter- 
Urban  Gas  Company.  This  company  manufactures  coke, 
ind  in  such  manufacture  produces  gas  as  a  byproduct  in 
large  volume  which  it  sells  to  lighting  companies.  It  desires 
to  extend  in  various  ways  the  sale  of  that  byproduct  much 
of  which  at  the  present  time  has  no  market 

The  American  Gas  and  Electric  Company  owns  all  of  the 
stock  of  the  three  electrical  companies  in  Auburn:  namely. 
Auburn  Light,  Heat  and  Power  Company,  Auburn  Subway 
and  Electric  Company,  and  Citizens  Light  and  Power  Com- 
pany. 

The  American  Gas  and  Electric  Company  has  entered 
into  a  contract  with  the  Empire  Coke  Company  for  the  sale 
of  the  stock  of  the  Av.bum  Light,  Heat  and  Power  Company, 


Digitized  by 


Google 


12  Empire  Gas  and  Electric  Compa^^y 

p.  8.  C,  2d  D. 

Auburn  Subway  and  Electric  Company,  and  Citizens  Light 
and  Power  Company. 

The  important  features  of  this  contract  are:  The  stock 
of  the  three  Auburn  electrical  companies  is  to  be  turned  over 
to  a  corporation  formed  by  the  Empire  Coke  Company. 
That  new  corporation  is  this  new  company,  the  Empire  Gas 
and  Electric  Company.  For  this  stock  and  other  considera- 
tions below  stated  it  is  proposed  to  pay  $605,000  cash  and 
$300,000  of  the  first  preferred  stock  or  6  per  cent  cumulative 
income  bonds  of  the  Empire  Coke  Company,  that  company 
having  the  option  to  pay  either  such  preferred  stock  or 
income  bonds  for  that  purpose.  Such  issue  of  preferred 
stock  or  income  bonds  of  the  Coke  company  is  to  be  acquircxl 
by  the  Empire  Gas  and  Electric  Company  through  issuance 
of  bonds  under  the  mortgage  herein  proposed,  and  which  will 
be  later  discussed.  The  stock  of  the  three  companies  to  be 
so  purchased  represents  in  par  value  $625,000.  In  addition 
to  the  stock  the  three  electrical  companies  are  to  be  freed 
•entirely  from  their  existing  debts  which  amount  to  a  large 
sum,  something  more  than  $834,000.  The  total  face  value 
consideration  therefore  is,  in  round  figures,  $1,459,000  for 
$905,000,  of  which  $605,000  is  cash  and  $300,000  is  stock 
or  income  bonds  of  the  Coke  company.  In  addition  to  such 
consideration  the  American  company  agrees  to  turn  over  the 
<-ontrol  of  the  Auburn  Light,  Heat  and  Power  Company  and 
Auburn  Subway  and  Electric  Company,  with  cash,  bills  and 
accounts  receivable,  material  and  supplies  and  prepaid 
insurance  equal  to  $30,000  in  value  over  and  above  any  cur- 
rent liabilities.  This  does  not  include  any  liabilities  of  the 
three  companies  which  have  been  contracted  for  improve- 
ments and  betterments  since  October  1,  1910.  The  Citizens 
Light  and  Power  Company  is  a  non-operating  company,  but 
it  also  is  to  be  turned  over  free  of  all  liens  and  incumbrances 
and  all  liabilities  except  the  amount  due  from  that  company 
to  the  Auburn  Light,  Heat  and  Power  Company  as  of  Octo- 
ber 31,  1910.  The  accounts  payable  of  the  Citizens  company 
amount  to  $9327.69.     The  amount  due  the  Auburn  Light, 
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Heat  and  Power  Company  is  not  stated.    The  following  tabu- 
lar statement  shows  concisely  the  proposed  transaction: 

Auburn  Light,  Heat  and  Power  Co.  stock...   $300,000.00 

Citizens  Light  and  Power  Co.  stock 250,000.00 

Auburn  Subway  and  Electric  Co.  stock 75,000.00 

$625,000.00 

Auburn  Light,  Heat  and  Power  Co.  bonds. . .  $308,000.00 

Auburn  Light,  Heat  and  Power  Co.  notes...     440,055.52 
Auburn  Light,  Heat  and  Power  Co.  accounts 

payable 21,  313.31 

Auburn  Subway  and  Electric  Co.  notes 64,10^.69 

834, 378. 5Z 

Total $1,459,378.52: 

Purchase  price: 

Cash,   $605,000;    bonds   of   Empire   Gaa   and 

Electric  Co.  at  85 $711,  764 .  70 

Empire    Coke    Co.    first   preferred    stock    or 

income  bonds 300,  000 .00 

1,011,764.70 

Reduction  of  liability  resulting $447,613.82 

The  net  result  of  this  proposed  taking  over  of  the  Auburn 
Light,  Heat  and  Power  Company,  Auburn  Subway  and 
Electric  Company,  and  Citizens  Light  and  Power  Company 
is  that  for  an  expenditure  by  the  Empire  Gas  and  Electric 
Company  of  $1,011,764.70  in  a  bond  issue,  it  secures  the 
three  Auburn  electric  properties  free  practically  from  all 
debt.  This  is,  therefore,  to  all  intents  and  purposes,  a  sale, 
free  from  debts,  of  the  three  electric  properties  to  the 
Empire  Gas  and  Electric  (^ompany. 

The  Citizens  Light  and  Power  Company  is  not  an  operat- 
ing company,  but  it  has  its  franchise  in  Auburn  and  is  a 
potential  competitor.  It  has  some  little  property  but  the 
amount  in  value  has  not  been  stated  or  ascertained.  Its 
capitalization  is  $250,000  stock  and  $250,000  bonds,  and  it 
is  probably  one  of  those  companies  which  in  the  past  were 
formed  more  for  purposes  of  capitalization  than  for  actual 
operation. 
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By  this  agreement  the  Citizens  Light  and  Power  Company 
is  done  away  with  and  its  extravagant  capitalization  is  extin- 
guished. Its  bond  liability  of  $250,000  is  not  set  out  in  the 
foregoing  table,  since  these  bonds  are  owned  by  the  Auburn 
Gas  Company.  They  have  no  real  value,  and  under  the  pro- 
posed plan  the  Auburn  Gas  Company  will  be  taken  over  also 
by  the  Empire  Gas  and  Electric  Company.  These  bonds  of 
the  Citizens  company  are  deposited  as  collateral  to  secure 
mortgage  bonds  of  the  Auburn  Gas  Company,  and  the  mort- 
gage bonds  of  that  company  are  also  included  in  the  funding 
scheme  here  presented. 

Another  principal  feature  of  this  plan  of  reorganization  i» 
the  taking  over  by  the  Empire  Gas  and  Electric  Company 
of  the  stock  of  the  Auburn  Gas  Company  and  the  stock  of 
the  Inter-Urban  Gas  Company,  both  of  which  are  held  by 
the  Empire  Coke  Company.  For  that  purpose  the  Empire 
Gas  and  Electric  Company  has  stated  its  desire  to  issue 
$900,000  common  stock  and  to  pay  that  stock  over  to  the 
Empire  Coke  Company  for  $600,000  stock  outstanding  of 
the  Auburn  Gas  Company  and  $10,000  stock  outstanding  of 
the  Inter-Urban  Gas  Company.  This  latter  company  owns 
all  of  the  stock  of  the  Seneca  Falls  and  Waterloo  Gas  Light 
Compauy,  and  some  years  ago  it  merged  with  itself  the 
Geneva  Gas  (Company,  but  through  error  this  was  done  with- 
out the  approval  of  the  Commission  of  Gas  and  Electricity, 
and  a  part  of  the  present  plan  is  to  secure  approval  by  the 
Commis^sion  of  this  merger  already  effected.  While  the 
capital  stock  of  the  Inter-Urban  Gas  Company  is  nominal 
($10,000),  its  bonded  debt  is  large  —  $438,000.  Such 
bonded  debt  is  a  joint  liability  of  the  Inter-Urban  Gas  Com- 
pany and  the  Empire  Coke  Company.  In  addition  to  this, 
the  Int'T-l>ban  Gas  Company  is  burdened  with  $10,000 
bonds  of  its  merged  corporation,  the  Geneva  Gas  Company. 
Besides  the  stock  of  the  Seneca  Falls  and  Waterloo  company, 
$80,000,  the  Inter-LTrban  company  also  owns  $23,000  bonds 
of  the  Seneca  Falls  and  Waterloo  company.     Neither  the 
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Auburn  Gas  Company  nor  the  Inter-Urban  Gas  Company 
pays  a  dividend.  The  subsidiary  company  of  the  latter  com- 
pany, the  Seneca  Falls  and  Waterloo  company,  does  not  pay 
a  dividend.  The  stated  surplus,  after  paying  all  charges,  for 
the  year  ended  December  31,  1910,  was  for  the  Auburn  Gas 
Company  $9041.46,  for  the  Inter-Urban  Gas  Company 
$1805.66,  without  deducting  any  depreciation  account;  with 
such  deduction  there  is  a  stated  deficit  of  $1194.34.  The 
stated  surplus  of  the  Seneoa  Falls  company  for  that  year  is 
*:3648.87. 

This  Commission  can  find  no  ground  for  approval  of  an 
issue  of  stock  by  this  new  company,  the  Empire  Gas  and 
Electric  Company,  in  the  amount  of  $900,000  with  which  to 
purchase  from  the  Empire  Coke  Company  the  stock  of  the 
Auburn  Gas  Company  and  the  Inter-Urban  Gas  Company, 
amounting  to  a  total  of  $610,000.  The  various  accounts  of 
the  Auburn  and  the  Inter-Urban  companies  present  no  show- 
ing that  would  warrant  the  stocks  of  these  companies  to  be 
regarded  as  worth  one  and  one-half  times  their  par  value. 
This  conclusion  is  inevitable.  The  Commission  is  informed 
by  the  president  of  the  Empire  Coke  Company  that  it,  as 
the  moving  agency  in  the  proposed  organization,  consents  to 
a  reduction  of  the  desired  stock  issue  for  the  Empire  Gas 
and  Electric  Company  to  $600,000,  which  is  less  than  the 
combined  stocks  of  the  Inter-Urban  Gas  Company  and  the 
Auburn  Gas  Company.  We  shall  assume,  in  the  further  dis- 
cussion of  the  case,  that  the  Empire  Coke  Company  will  sell 
its  stockholding  interest  in  the  Auburn  Gas  Company  and 
Inter-Urban  Gas  Company  for  that  amount  of  the  stock  of 
the  Empire  Gas  and  Electric  Company. 

The  Empire  Gas  and  Electric  Company  asks  also  for  our 
approval  of  a  joint  first  and  refunding  mortgage  to  be 
executed  jointly  by  the  Empire  Gas  and  Electric  Company 
and  the  Empire  Coke  Company  to  secure  bonds  amounting 
in  the  aggregate  to  $5,000,000  which  shall  bear  5  per  cent 
interest  per  annum,  payable  semiannually,  and  mature  in 
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thirty  years.  The  present  mortgage  of  the  Inter-Urban  Gas 
Company  is  a  joint  mortgage  executed  by  it  and  the  Empire 
Coke  Company,  and  the  amount  secured  by  such  present 
mortgage  is  $600,000,  but  only  $438,000  bonds  under  that 
mortgage  have  been  issued.  All  of  such  bonds  have  been 
issued  for  account  of  the  Inter-Urban  Gas  Company.  Since 
the  present  mortgage  is  joint,  and  the  Empire  Coke  Com- 
pany will  own  all  of  the  stock  of  the  Empire  Gas  and  Elec- 
tric Company,  it  eeems  desirable  in  order  to  secure  exchange 
of  bonds  under  the  proposed  mortgage  for  bonds  outstanding 
under  the  present  mortgage,  that  joint  execution  of  the  new 
mortgage  should  be  approved.  Such  approval  however  must 
be  subject  to  the  condition,  to  be  expressed  in  the  mortgage 
itself,  that  bonds  issued  under  the  mortgage  shall  be  solely 
for  the  benefit  and  extension  or  improvement  of  the  property 
of  the  Empire  Gas  and  Electric  •  Company,  or  the  lawful 
acquisition'of  property  for  that  company,  and  that  no  bonds 
under  said  mortgage  shall  be  issued  for  or  on  account  of  the 
Empire  Coke  Company.  The  Empire  Gas  and  Electric 
Company  will  be  directly  engaged  in  the  public  sendee  and 
as  such  should  not,  and  can  not  lawfully,  be  permitted  to 
pledge  its  property  to  secure  the  debts  of  another  company. 
The  Empire  Coke  Company  is  only  technically  a  gas  cor- 
poration, and  is  principally  engaged  as  a  business  corporation 
in  the  manufacture  and  sale  of  coke.  It  is  proposed  now  to 
issue  under  said  new  joint  and  refunding  mortgage  bonds 
aggregating  in  face  value  $2,400,000,  of  which  $1,100,000 
of  bonds  are  to  be  certified  and  reserved  to.  exchange  for  an 
equivalent  principal  amount  covering  the  following  under- 
lying issues: 
(o)   Joint    first    mortgage   5    per    cent   bonds    of    Empire 

Coke  Co.  and  Inter-Urban  Gas  Co $500,  000 

(h)    First    mortgape    5    per    cent    sinking    fund    bonds   of 

Auburn  Gas  Co 31 1,  000 

ic)    First  consolidated  mortgage   5  per  cent  bonds  of  the 

Auburn  Gas   Co 289.000 

A   total   of    $1,  100. 000 
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This  should  be  reduced  by  $62,000,  the  amount  of  bonds 
not  issued  under  the  mortgage  stated  above  in  subdivision 
(a).  It  should  also  be  reduced  by  $54,000,  representing 
first  mortgage  sinking  fund  bonds  of  the  Auburn  Gas  Com- 
pany, subdivision  (b).  Of  this  $54,000  in  bonds,  $47,000 
are  in  the  sinking  fund  provided  by  the  mortgage  and  $7000 
are  in  the  treasury  of  the  company. 

It  is  also  d^ired  to  issue  under  said  proposed  joint  and 
refunding  mortgage  $1,300,000,  for  the  following  purposes : 

1.  Purchase  of  stock  of  Auburn  Light,  Heat  and  Power 

Co.,  Citizens  Light  and  Power  Co..  and  Auburn  Sub- 
way and  Electric  Co.,  as  hereinabove  described $605,000.00 

2.  Purchase    income    bonds    or    first    preferred    stock    of 

Empire  Coke  Co.  to  amount  of  $300,000,  the  new 
bonds  so  exchanged  therefor  to  be  held  by  the 
Empire  Coke  Co.  for  its  acquisition  of  bonds  of 
Geneva  Gas  Improvement  Co.,  aggregating  $300,000 
in  principal  amount,  to  be  pledged  as  collateral 
security  under  this  mortgage    300,  000 .  00 

3.  Pay   off   and    cancel    $25,000   of   debentures    issued    by 

Auburn  Gas  Co.  under  an  authorized  issue  of 
$100,000  approved  by  this  Commission  December  16, 
1909    25,000.00 

4.  Open  account  of  Auburn  Gas  Co.  with  Empire  Coke  Co., 

$5905.63,    and    bills    payable    of    Auburn    Gas    Co., 

$23,000 28,905.63 

Note:  These  bills  and  accounts  are  nominally  for 
purchase  of  gas  from  Empire  Coke  Co.,  but  from  May 
1,  1906,  to  May  1,  1911,  Auburn  Gas  Co.  expended  for 
main  extensions,  line  services,  and  meters,  not  Includ- 
ing any  replacements,  $34,446.53,  the  balance  of  which 
Is  not  sought  to  be  capitalized  and  will  remain  as 
Income  expenditure,  thus  constituting  a  substitution  of 
the  two  accounts  for  the  purposes  of  this  case. 

5.  Open    account    of    Seneca     Palls    and    Waterloo    Gas 

Light    Co.,    due    Empire    Coke    Co.    nominally    for 

gas,  $8101.78,  and  bills  payable  $5000 ." 13,  101 .78 

Note :  The  Seneca  Falls  Co..  from  June  7,  1907,  to 
May  1,  1911,  paid  out  of  income  for  extensions  and 
improvements,  not  replacements,  $17,000.  With  the 
mid  accounts  deducted,  the  balance  of  tliis  sum  is  to 
remain   ancapttallzed. 
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G.  Open  account  of  Inter-Urban  Gas  Co.  due  Empire  Coke 

Co.   for  gas    |19,218.89 

Note:  The  Inter-Urban  Ga«  Co..  from  January  1, 
1906.  to  January  1,  1011,  paid  out  of  Income  for  ex- 
tensions and  Improvements,  not  replacements,  $23,760.34. 
With  the  said  account  deducted,  the  balance  of  this 
sum  is  to  vemain  uncapltalized. 

7.  The  mortgage  recording  tax,  $6500,  and  incorporation 

tax,   $450    6,950.00 

Note :  The  scht*dule  shows  also  an  Item  for  '*  Legal 
expenses  and  expenses  of  hearings.  $8050 " ;  but  this 
item  is  not  supported  by  proof  and  can  not  be  taken  into 
account  at  this  time. 

Those  various  amounts  aggregate  $998,176.30,  from  which 
might  be  deducted  the  items  numbered  above  3,  4,  5,  and  0, 
as  representing  indebtedness  of  companies  independent  in 
legal  status  of  the  Empire  Gras  and  Electric  Company,  and 
which  will  remain  so  until  after  they  shall  be  finally  merged 
or  consolidated  with  the  Empire  Gas  and  Electric  Company. 
These  items  add  up  $80,226.30.  In  case  these  properties 
shall  be  merged  or  consolidated  w^ith  our  approval  granted 
in  this  proceeding,  it  seems  unnecessary  to  complicate  the 
situation  by  withholding  approval  until  after  the  merger, 
merely  as  a  matter  of  form,  since  the  present  order  can  pro- 
vide that  lx)nds  to  cover  that  amount  shall  not  be  issued  until 
after  the  merger  formalities  shall  have  been  completed.  The 
taking  up  of  the  $25,000  Auburn  Gas  Company  debeoitures 
by  bonds  under  the  proposed  merger  should,  however,  be 
upon  the  basis  of  not  less  than  par  foi  par,  since  the  new 
bonds  are  better  security  than  the  debentures. 

The  arrangement  as  above  outlined  leaves  out  of  view  the 
fact  that  under  the  order  of  the  Commission  upon  the  appli- 
cation of  the  Auburn  Gas  Company,  which  order  was  issued 
December  J  6,  1909,  that  company  was  authorized  to  issue 
on  account  of  extensions  and  improvements  its  debentures  to 
the  amount  of  $100,000.  Of  these  debentures  only  $25,000 
have  been  sold.  For  the  remaining  $75,000  of  that  issue, 
a  like  amount  of  these  bonds  should  be  substituted. 
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The  contract  with  the  American  Gas  and  Electric  Com- 
pany, besides  providing  for  the  purchase  of  the  stock  of  the 
thr(\  Auburn  electrical  companies,  embraces  an  agreement 
for  the  purchase  by  the  Empire  Gas  and  Electric  Company 
of  two  Curtis  turbo  generators  of  600  kw.  capacity  each, 
with  conductors,  piping,  accumulators,  exciters,  and  other 
additions  to  render  them  complete  and  ready  to  set  up. 
These  generators  are  required  by  the  Auburn  Light,  Ileat 
and  Power  Company  as  additions  to  its  plant.  They  are  to 
be  procured  from  the  Rockford  Electric  Company,  a  corpora- 
tion controlled  by  the  American  Gas  and  Electric  Company. 
The  purchase  price  of  these  generators  and  accessories  is 
stated  in  the  contract  to  be  $S7,500.  Such  purchase  is  one 
of  the  considerations  upon  which  the  contract  was  entered 
into  by  the  American  Gas  and  Electric  Company,  and  under 
the  circumstances  it  should  be  approved. 

Arranged  in  table  form,  the  proposed  bond  issues  which 
the  Commission  should  permit  under  the  new  mortgage  are 
as  follows : 

1.  Reserve  to   fund   bonds   outstanding  under   present 

joint    mortgage    of    Inter- Urban     Gas    Co.    and 

Empire  Coke  Co $438,  000 .  00 

2.  Reserve  to  fund  bonds  outstanding  of  Auburn  Cns  ("o.         546.000.00 

3.  To    purchase    stock    of    Auburn    Liglit.    Heat    and 

Power  Co.,  Auburn  Subway  and  Klectric  Co., 
and  Citizens  Light  and  Power  Co.  (bond  discount 
to  be  added)    605,000.00 

4.  To  purchase  income  bonds  or  first  preferred  stock  of 

Empire  Coke  Co.  $300,000,  without  discount,  the 
new  bonds  so  pledged  to  be  used  by  Empire  Coke 
Co.  to  acquire  bonds  of  Geneva  Gas  Improvement 
Co 300.  000.00 

5.  Pay  off   and    cancel    $25,000    of   Auburn    Gas    Co.'s 

debentures  issued  under  order  of  the  Commission 
of  December  16,  1909,  without  discount  for  new 
bonds 25,  000 .  00 

6.  To  cover  accounts  and  bills  payable   (shown  not  to 

include  replacements)  of  Auburn  Gas  Co.,  Seneca 
Falls  and  Waterloo  Gas  Light  Co..  and  Inter-Urban 
Gas  Co.    (bond  discount  to  be  added) 61,226.30 
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7.  Tax  for  recording  mortgage  and  for  incorporatioii 

(bond  discount  to  be  added) $6,  950 .00 

8.  Remainder  of  amount  of  debentures  authorized  by 

Commission  for  Auburn  Gas  Co.  account  of 
extensions  and  improvements  in  order  of  Decem- 
ber 16,  1909,  such  authorization  to  be  abrogated 
as  to  such  remainder  (bond  discount  to  be 
added)    75, 000. 00 

9.  Purchase  of  two  Curtis  turbo  generators  and  acces- 

sories as  provided  in  contract  between  American 
Gas  and  Electric  Co.  and  Empire  Coke  Co.  (bond 

discount   to  be   added ) 37 ,  500 .  00 

10.  Di'^count  on  bonds  to  be  sold  at  not  less  than  85 
per  cent  of  par  value  as  applied  to  items  3,  0, 
7,  8,  and  9    (totel  $924,325) 138.048.70 

Total  new  bond   issue $2, 233,  :^25 .00 

Round  figures $2,233,000.00 

Less  bonds   reserved  for   refunding 984, 000 . 00 

Bonds  sought  for  special  uses $1,  249 ,  000 .  00 

Amount  of  bonds  to  be  sold  at  not  less  than   85   per 

cent  of  par  value   924,  000 .  00 

Such  total  new  bond  issue  would  be  less  than  the 
amount  asked  for    ($2,400,000)    by 167,000 .00 

The  amount  of  proposed  capital  stock  for  the  new  cor- 
poration, Empire  Gas  and  Electric  Co 900.  000.00 

Is  reduced  by  the  Commission  with  the  consent  of  appli- 
cant to 600,  000  .00 

Net  reduction  of  stock  and  bonds  from  amount  asked  for.         467,  000.00 

The  total  capitalization  of  the  new  company  would  be  — 

Stock $600,  000.00 

Bonds 2,233,000.00 

Total  $2,833,000.00 

The  stocks  canceled  by  the  proposed  plan  are  — 

Auburn  Gas  Co.,  preferred $205,  000.00 

Auburn  Gas    Co..    common 305,  000.00 

Auburn  Light,  Heat  and  Power  Co 300, 000 . 00 

Auburn  Subway  and  Electric  Co 75 ,  000 .  00 
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Citizens  Light  and  Power  Co $260, 000  '00 

Seneca  Falls  and  Waterloo  Gas  Light  Co 80, 000.00 

Inter-Urban  Gas  Co 10,  000.00 

ToUl  canceled $1,315,000.00 

Stock  of  new  company (K)0,  000.00 

Reduction    effected    $715, 000.00 

The  bonds  and  other  indebtedness  canceled  by  the  proposed 
plan  are  — 

Auburn  Light,  Heat  and  Power  Co.,  bonds $308, 000 .00 

Auburn  Light,  Heat  and  Power  Co.,  notes 440,  955 .52 

Auburn   Light,  Heat  and  Power  Co.,  accounts  payable..  21,313.31 

Auburn  Subway  and  Electric  Co.,  notes 64, 109 .  69 

Auburn   Gas  Co.,  debentures 25,  000 .00 

Auburn  Gas  Co.,  notes 23.  000 .  00 

Auburn  Gas  Co.,  accounts  payable 5,  905 .63 

Seneca  Falls  and  Waterloo  Gas  Light  Co.,  notes 6,000.00 

Seneca  Falls  and  Waterloo  Gas  Light  Co.,  accounts  pay- 
able    8. 101 . 78 

Inter-Urban  Gas  Co.,  accounts  payable 19.  218-89 

Geneva  Gas  Improvement  Co.,  bonds 300,  000 .  00 

Citizens  Light  and  Power  Co.,  accounts  payable 9,327.69 

ToUl $1,  229,  932  61 

Add  to  this  bonds  outstanding  which  are  to  be  refunded.        984,000-00 

$2,213,932.51 
Add  to  this  amounts  hereinbefore  specified  for  improve- 
ments and  extensions    173 ,  726. 30 

$2,387,658.81 
Deduct  from  this  proposed  bond  issue 2,  233,  000 .  00 

Amount  of  indebtedness  reduced    (no  account  taken  of 
Citizens  Light  and  Power  Co.  bonds) $154,  658.81 

With  property  improved  to  the  extent  of  $173,726.30. 

Total  reductions  effected: 

Stock $715,000.00 

Bonds  and  other  debt 154,  658 .  81 


$869,658.81 
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The  fixed  capital  accounts  as  stated  in  the  petition  show  as 
of  December  31,  1910,  the  following  for  the  various  gas  and 
electrical  companies : 

Inter-Urban  Gas  Co $382.  510 .  88 

Seneca  Fnlls  and   Waterloo  (xaa  Light  Co 174,807.35 

Auburn  Gas  Co 1,225,327  SO 

Auburn  Light,  Heat  and  Power  Co 1,  078,  885  21 

Citizens  Light  and  Power  Co None. 

Auburn  Subwav  and  Electric  Co 139,253.97 


$3,000,845.27 

This  exceeds  the  total  indicated  capitalization  for  the  new 
company  of  $2,833,000  by  $167,845.27,  and  is  exclusive  of 
the  stated  values  of  materials  and  supplies  on  hand  and  also 
disregards  accounts  receivable  and  accounts  payable.  Our 
engineer  has  examined  with  some  detail  the  Auburn  Light, 
Heat  and  Power  and  the  Auburn  Subway  and  Electric  com- 
panies and  estimates  the  present  depreciated  value  of  the 
physical  properties  to  be  $059,360.  We  have  no  detailed 
report  for  the  other  properties.  While  it  is  evident  that  the 
fixed  capital  accounts  do  not  show  the  actual  present  values 
and  it  appears  that  one  or  more  include  the  franchises  with- 
out specification  of  their  estimated  value,  we  are  satisfied 
that  the  location  of  these  properties  in  Auburn,  Geuova, 
Seneca  Falls,  and  Waterloo,  and  the  amount  of  businv^ss 
transacted,  do  not  justify  us  in  denying  these  applications 
on  the  ground  that  this  new  capitalization  would  largely 
exceed  the  real  value  of  the  properties.  The  various  steps 
embodied  in  the  titles  of  these  cases  indicate  clearly  a  reor- 
ganization with  a  squeezing  out  of  a  large  amount  of  water 
from  the  securities  as  shown  above. 

The  combined  earnings  after  paying  for  operation  of  these 
gas  and  electrical  companies  for  the  year  1910  were 
$145,694.52.  The  interest  at  5  per  cent  on  the  proposed 
bonded  debt,  $2,233,000,  would  be  $111,650,  leaving  on  the 
basis  of  last  year's  earnings  a  surplus  of  $34,044.52  for  cor- 
porate purposes.     There  are,  however,  outstanding,  and  will 
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continue  to  be  under  this  scheme,  the  two  underlying  mort- 
gage bond  issues:  of  the  Geneva  Gas  Company  $10,000,  and 
Seneca  Falls  and  Waterloo  Gas  Light  Company  $53,000, 
the  interest  upon  which  at  5  per  cent  reduces  that  surplus 
to  $30,894.52.  The  operating  income  and  net  earnings 
should  be  very  considerably  increased  under  the  economies 
resulting  from  the  proposed  mergers. 

Any  approval  of  the  merging  of  these  properties  should  be 
accompanied  by  a  requirement  for  a  complete  inventory  and 
appraisal  of  all  of  the  gas  and  electric  properties  here 
involved  by  a  competent  engineer  to  be  approved  by  the  Cora- 
mission  and  who  shall  undertake  the  work  under  its  direc- 
tion. Such  appraisal  should  also  be  submitted  to  the  Com- 
mission for  its  examination  and  be  subject  to  such  revision  as 
the  uniform  system  of  accounts  and  the  law  may  require, 
and  upon  the  settling  of  the  values  the  same  should  be  taken 
as  representing  the  fixed  capital  account  of  the  new  com- 
pany. The  intangible  value  of  the  property  should  be  prop- 
erly stated  under  its  appropriate  classification.  In  that  way 
only  can  the  new  company  be  started  fairly. 

The  Empire  Coke  Company  is  organized  under  the  Busi- 
ness Corporations  Law  to,  among  other  thincr?,  manufacture, 
generate,  store,  buy,  sell,  and  deliver  to  any  person  or  cor- 
poration at  its  works  or  elsewhere,  gas,  electricity,  and  elec- 
tric current.  It  does  now  manufacture  and  sell  ga?  in  large 
quantities  to  various  corporations  and  is  endeavorinc:  bv  this 
plan  of  practical  control  to  largely  increase  its  sale  of  gas, 
much  of  which  is  now  a  waste  byproduct  in  the  conduct  of 
its  larger  business  of  manufacturing  coke.  As  such  corpora- 
tion so  engaged  in  business,  it  is  at  least  technically  a  gas 
corporation  and  is  entitled  to  take  and  hold  the  stock  of  a 
gas  and  electrical  corporation. 

The  Empire  Gas  and  Electric  Company  is  both  a  gas  and 
electrical  corporation  duly  organized  under  the  Transporta- 
tion Corporations  Law.  It  is  not  however  engaged  at  present 
in  the  manufacture,  sale,  or  distribution  of  gas  or  electricity. 
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It  is  seeking  to  become  an  operating  company  by  a  merger  of 
those  various  properties  into  itself.  The  Commission  is  not 
satisfied  that  this  company,  which  is  merely  a  gas  and  elec- 
trical corporation  by  virtue  of  incorporation  and  not  by 
engaging  in  business,  is  such  a  corporation  as  is  authorized, 
under  subdivision  3  of  section  61  of  the  Transportation  Cor- 
porations Law  and  section  15  of  the  Stock  Corporation  Law, 
to  merge  corporations  engaged  in  supplying  the  public  with 
gas  or  electricity.  That  objection  however  is  easily  over- 
come in  this  case.  If  we  approve  the  general  scheme  of 
financing  and  bonding  outlined,  and  permit  this  new  com- 
pany, the  Empire  Gas  and  Electric  Company,  to  take  over 
the  entire  stock  issues  and  full  control  of  the  three  Auburn 
electric  properties  under  the  contract  with  the  American 
Gas  and  Electric  Company,  it  will  be  entirely  practicable 
for  the  Empire  Gas  and  Electric  Company  to  acquire  these 
properties  actually  by  deed.  It  will  then  be  a  gas  and  elec- 
trical corporation  actually  engaged  in  the  manufacture,  dis- 
tribution, and  sale  of  electricity.  In  the  opinion  of  the  Com- 
mission this  would  qualify  the  Empire  Gas  and  Electric 
Company  to  merge  with  itself  the  other  corporations  under 
the  above  quoted  sections  of  the  Transportation  Corporations 
Law  and  the  Stock  Corporation  Law. 

Besides  the  economies  resulting  from  the  very  large 
reduction  of  liabilities  and  of  capitalization  as  presented  in 
the  scheme  here  worked  out,  there  should  be  much  addi- 
tional economy  secured  through  common  direction  and  man- 
agement and  the. use  of  this  low  priced  gas  for  fuel  purposes 
by  electrical  companies  as  well  as  distribution  of  the  gas  for 
lighting  purposes  by  the  gas  companies.  Something  may 
be  said  against  the  proposed  scheme  on  the  ground  that  the 
gas  and  electrical  corporations  in  Auburn  will  be  consoli- 
dated. It  would  seem  that  this  objection  would  be  met  by 
the  increased  ability  of  the  new  company  under  largely  in- 
creased net  returns  to  improve  the  property  and  to  keep  the 
price  of  both  gas  and  electricity  down  to  a  fair  rate.  Aforeover, 
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it  is  a  fact  that  whether  there  is  competition  between  gas  com- 
panies and  electrical  companies  for  lighting  purposes  or  not, 
the  rates  for  electricity  and  for  gas  are  usually  fixed  more 
with  a  view  to  securing  and  maintaining  a  consumption 
which  is  in  large  measure  peculiar  to  each.  Electricity  is 
used  for  light  and  power,  while  gas  is  used  most  largely  for 
fuel  purposes  though  to  a  considerable  extent  for  light.  The 
preference  of  electricity  foi:  lighting  purposes  has  become 
well  established. 

Under  the  form  of  joint  mortgage  presented  the  certifica- 
tion of  bonds  over  and  above  $2,700,000  is  limited  as  to  the 
balance,  namely,  $2,300,000,  to  an  amount  of  principal  equal 
only  to  80  per  cent  of  the  reasonable  value,  not  exceeding 
cost,  of  the  betterments,  improvements,  developments,  exten- 
sions, or  additions  to  the  properties  as  certified  by  an  engi- 
neer, as  provided  in  the  mortgage,  and  only  provided  that  the 
total  net  earnings  of  the  mortgagors  for  the  twelve  consecutive 
calendar  months  within  the  thirteen  calendar  months  imme- 
diately preceding  any  application  for  a  certification   and 
delivery  of  additional  bonds  shall  be  in  the  aggregate  not  less 
than  one  and  three-quarters  times  the  annual  fixed  charge 
of  bondfi  already  outstanding  under  the  mortgage  and  upon 
all  underlying  bonds  and  upon  the  bonds  then  applied  for 
and   not   less    than   twice   such   interest   charge   before   an 
improvement  fund  is  deducted  as  provided  in  the  mortgage. 
This  improvement  fund  consists  of  setting  aside  annually  a 
?nm  equal  to  2  per  cent  of  the  aggregate  principal  amount  of 
all  bonds  issued  and  outstanding  on  the  1st  day  of  March  in 
each  year,  such  fund  to  be  applied  by  the  mortgagors  for 
l)etterments,    improvements,    developments,   extensions,    and 
additions  to  the  plants  or  properties,  but  in  no  case  to  be 
expended  for  ordinary  repairs  and  renewals.  The  fund  is  to 
l>e  cumulative,  and  if  the  amount  so  set  aside  in  any  one  year 
shall  not  have  been  expended  for  the  purposes  to  which  the 
fund  is  applicable,  such  amount  or  the  unexpended  balance 
thereof  is  to  be  deposited  with  the  trustc-es  subject  to  with- 
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drawal  for  improvement  or  betterment  expenditures  from 
time  to  time  as  required. 

The  work  of  the  Commission  under  sections  of  the  law 
relating  to  capitalization  and  mergers  or  consolidations  is 
not  merely  restrictive.  It  is  also  constructive.  The  Commis- 
sion's powers  of  revision  or  restriction  ivith  those  relating  to 
approval  or  disapproval  enable  it  in  many  cases,  by 
advice  as  well  as  by  ruling,  to  bring  about  effective  reorgani- 
zations upon  bases  fair  alike  to  the  public,  the  companies 
as  corporations,  and  the  holders  of  securities  involved.  This 
constitutes  a  valuable  function  of  government  which  should 
be  exercised  when  and  to  the  extent  it  may  be  practicable. 
The  case  in  hand  is  an  example. 

The  Commission  should : 

1.  Permit  the  Inter-Urban  Gas  Company,  which  now 
owns  all  of  the  capital  stock  of  the  Seneca  Falls  and  Water- 
loo Gas  Light  Company,  to  merge  with  itself  the  Seneoa 
Falls  and  Waterloo  Gas  Light  Company,  and  also  approve 
the  merger  hitherto  made  of  the  Geneva  Gas  Company  with 
the  Inter-L'rban  Gas  Company. 

2.  Permit  the  Empire  Gas  and  Electric  Company  to  issue 
its  capital  stock  in  the  amount  par  value  of  $600,000  and 
sell  the  same  to  the  Empire  Coke  Company,  receiving  as  a 
consideration  therefor  the  stocks  held  by  the  Empire  Coke 
Company  of  the  Auburn  Gas  Company  and  the  Inter-Urban 
Gas  Company  aggregating  in  par  value  $610,000,  and  also 
permit  the  Empire  Gas  and  Electric  Company  to  take  over 
in  further  consideration  for  the  transfer  of  its  stock  the 
assignment  of  the  rights  of  the  Empire  Coke  Company  in 
and  under  the  contract  with  the  American  Gas  and  Electric 
Company. 

3.  Consent  to  the  execution  of  the  proposed  $5,000,000 
joint  first  and  refunding  mortgage  by  the  Empire  Gas  and 
Electric  Company  and  the  Empire  Coke  Company,  subject 
however  to  such  revision  of  the  said  proposed  mortgage  aa 
will  provide  — 


Digitized  by 


Google 


Empirb  Gas  and  Electric  Company  27 

Vol.  III. 

(a)  That  no  bonds  shall  be  issued  thereunder  for  exten 
sion  or  improvement  of  the  property  of  the  Empire  Coke 
Company  or  for  maintenance  of  its  plant  or  business  or  for 
acquisition  of  property  by  that  company,  and  that  all  bonds 
to  be  issued  under  said  mortgage  shall  be  solely  for  and  on 
account  of  the  lawful  purposes  of  the  Empire  Gas  and  Elec- 
tric Company; 

(6)  That  the  issuance  and  sale  or  disposition  of  bonds 
under  the  said  mortgage  shall,  any  provisions  therein  to  the 
contrary  notwithstanding,  be  subject  to  the  approval  of  the 
Public  Service  Commission  for  the  Second  District,  State 
of  New  York,  or  such  other  body  as  may  be  hereafter  duly 
empowered  with  respect  thereto  under  the  laws  of  the  State 
of  Xew  York ; 

(c)  A  copy  of  said  mortgage  when  duly  executed,  together 
with  a  statement  showing  compliance  with  these  requiro- 
ments,  shall  be  filed  with  the  Commission  as  part  of  its 
record  in  this  proceeding. 

4.  Permit  the  Empire  Gas  and  Electric  Company  under 
the  contract  with  the  American  Gas  and  Electric  Company 
under  the  assignment  thereof  as  above  provided  to  purchase 
the  stocks  of  the  Auburn  Light,  Heat  and  Power  Company, 
Auburn  Subway  and  Electric  Company,  and  Citizens  Light 
and  Power  C-ompany,  paying  therefor  the  sum  of  $605,000  in 
cash  to  be  obtained  by  the  sale  of  bonds  as  hereinafter  pro- 
vided, and  also  $300,000  of  the  first  preferred  stock  or 
income  bonds  of  the  Empire  Coke  Company  as  and  for  the 
purposes  of  the  latter  company  in  its  contract  with  the 
American  Gas  and  Electric  Company  wherennder  the  said 
Auburn  electric  properties  are  to  be  practically  freed  from 
debt,  the  said  preferred  stock  or  income  bonds  to  be  acquired 
from  the  said  Empire  Coke  Company  by  the  Empire  Gas 
and  Electric  Company  in  exchange  for  bonds  to  the  amoimt 
of  $300,000  as  hereinafter  provided.  Kequire  the  Empire 
Gas  and  Electric  Company,  after  the  purchase  of  said  stocks 
of  the  Auburn  electrical  companies,  to  obtain  from  the  said 
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Auburn  electrical  companies  deeds  in  fee  of  their  properties, 
the  same  being  freed  from  debts  as  provided  in  the  aforesaid 
contract,  and  as  a  consideration  for  the  conveyance  of  the 
properties  to  surrender  the  stocks  of  said  electrical  companies 
together  with  such  further  nominal  coLsideration  as  may  be 
by  law  required,  the  said  transfer  by  deed  being  by  the 
Commission  herein  approved. 

6.  Permit,  as  the  next  step,  the  Empire  Gas  and  Electric 
Company  to  merge  into  itself  the  Inter-Urban  Gas  Company. 

6.  Permit,  as  the  next  step,  the  Empire  Gas  and  Electric 
Company  to  merge  into  itself  the  Auburn  Gas  Company. 

7.  Permit  the  issuance  by  the  Empire  Gas  and  Electric 
Company  and  the  Empire  Coke  Company  of  bonds  under 
the  said  joint  first  and  refunding  mortgage  of  a  total  amount 
of  $2,25*3,000  as  and  for  the  following  purposes,  and  accord- 
ing to  the  amounts  stated  in  respect  thereto  and  for  no  other 
purpose  whatsoever,  subject  however  to  the  conditions  stated 
below: 

I.  Said  bonds  in  par  value  to  the  amount  of  $984,000  to 
be  certified  and  held  in  reserve  by  the  trustee  for  the  purpose 
of  refunding  at  par  exchange  the  outstanding  bonds  of  the 
Empire  Coke  Company  and  the  Inter-Urban  Gas  Company 
and  the  Auburn  Gas  Company,  as  follows: 

a.  Joint  first  mortgage  5  per  cent  bonds  of  the  Empire 
Coke  Company  and  the  Inter-Urban  Gas  Company  aggre- 
gating in  bonds  now  outstanding  $438,000. 

b.  First  mortgage  5  per  cent  sinking  fund  bonds  of 
Auburn  Gas  Company  aggregating  in  bonds  now  outstanding 
in  the  hands  of  the  public  $257,000. 

c.  First  consolidated  mortgage  6  per  cent  bonds  of  Auburn 
Oas  Company  aggregating  in  bonds  now  outstanding 
$289,000. 

IT.  Bonds  under  said  joint  first  and  refunding  mortgage 
to  the  amount  of  $1,249,000  to  be  issued  and  used  solely  as 
follows : 
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a.  Said  bonds  to  the  amount  of  $300,000  face  value  to  be 
paid  to  the  Empire  Coke  Company  upon  issuaucc  by  the  said 
Empire  Coke  Company  to  tJie  Empire  Gas  and  Electric 
Company  of  its  6  per  cent  cumulative  income  bonds  for  a 
like  amount,  $300,000;  or  at  the  option  of  said  Coke  com- 
pany its  6  per  cent  first  preferred  capital  stock  for  a  like 
amount,  $300,000 ;  the  said  bonds  so  issued  under  said  joint 
first  and  refunding  mortgage  to  be  used  by  the  Empire  Coke 
Company  for  the  acquisition  of  $300,000  bonds  outstanding 
of  the  Greneva  Gas  Improvement  Company,  the  same  to  be 
pledged  as  security  under  said  joint  first  and  refunding 
mortgage. 

&.  A  suflicient  amount  in  face  value  of  said  bonds  to 
produce  when  sold  at  not  less  than  85  per  cent  of  the  par 
value  thereof  $605,000,  and  the  proceeds  from  the  sale  of 
said  bonds,  together  with  $300,000  of  the  said  income  bonds 
or  preferred  stock  of  the  Empire  Coke  Company  so  as  above 
required,  shall  be  paid  by  the  said  Empire  Gas  and  Electric 
Company  to  the  American  Gas  and  Electric  Company  as  and 
for  the  capital  stocks  of  the  Auburn  Light,  Heat  and  Power 
Company,  Auburn  Subway  and  Electric  Company,  and  Citi- 
zens Light  and  Power  Company,  which  together  aggregate 
$625,000  in  par  value,  as  and  for  the  payment  and  discharge 
of  the  various  debts  of  the  said  Auburn  Light,  Heat  and 
Power  Company,  Auburn  Subway  and  Electric  Company, 
and  Citizens  Light  and  Power  Company  by  the  American 
Gas  and  Electric  Company,  in  full  accordance  with  the  pro- 
visions of  the  contract  annexed  to  the  petition  in  this  proceed- 
ing between  the  said  American  Gas  and  Electric  Company 
and  the  Empire  Coke  Company. 

r.  Said  joint  first  and  refunding  mortgage  bonds  to  the 
amount  of  $25,000  with  which  to  pay  for  and  secure  the 
cancellation  of  $25,000  Auburn  Gas  Company  debentures 
issued  under  order  of  this  Commission  of  December  16, 
1909,  such  new  bonds  to  be  issued  and  used  without 
discount. 
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d.  A  sufficient  amount  in  face  value  of  said  joint  first  and 
refunding  mortgage  bonds  to  produce  when  sold  at  not  less 
than  85  per  cent  of  the  par  value  thereof  $61,226.30,  and 
the  proceeds  from  the  sale  of  said  bonds  shall  be  used  to  pay 
off  and  discharge  accounts  and  bills  payable  duly  set  forth 
in  schedules  attached  to  the  petition  herein  of  Auburn  Gas 
Company,  Seneca  Falls  and  Waterloo  Gas  Light  Company, 
and  Inter-Urban  Gas  Company. 

e.  A  sufficient  amount  in  face  value  of  said  joint  first  and 
refunding  mortgage  bonds  to  produce  when  sold  at  not  less 
than  85  per  cent  of  the  par  value  thereof  $6950,  to  cover  the 
necessary  payment  of  mortgage  recording  and  incorporation 
taxes. 

/.  A  sufficient  amount  in  face  value  of  said  joint  first  and 
refunding  mortgage  bonds  to  produce  when  sold  at  not  less 
than  85  per  cent  of  the  par  value  thereof  $75,000,  and  the 
proceeds  from  the  sale  of  said  bonds  to  take  the  place  of 
$75,000  debentures  of  Auburn  Gas  Company  heretofore  duly 
authorized  by  order  of  the  Commission  of  December  16, 
1909,  for  extensions  and  improvements,  the  said  authoriza- 
tion for  the  issuance  of  debentures  to  be  abrogated  by 
separate  order  of  the  Commission  so  far  as  it  relates  to  the 
issuance  of  said  imissued  debentures  to  the  amount  of 
$75,000. 

g.  A  sufficient  amount  in  face  value  of  said  joint  first  and 
refunding  mortgage  bonds  to  produce  when  sold  at  not  less 
than  85  per  cent  of  the  par  value  thereof  $37,500,  to  cover 
the  purchase  of  two  Curtis  turbo  generators  and  accessories 
as  provided  for  in  the  contract  between,  the  American  Gas 
and  Electric  Company  and  the  Empire  Coke  Company. 

h.  The  discount  on  bonds  to  be  sold  at  not  less  than 
85  per  cent  of  par  value  as  applied  to  the  foregoing  items  in 
subdivisions  a,  d,  c,  f,  and  g,  of  subdivision  II  of  para- 
graph 7,  is  herein  stated  to  be  $138,600  upon  a  maximum 
total  issue  of  said  bonds  as  covered  by  said  subdivision?  of 
$024,000.     No  bonds  shall  be  sold  or  used  for  purposes 
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specified  in  eubdivisions  c,  d,  f,  and  g  hereof  until  after 
merger  of  the  companies  affected  with  the  Empire  Gas  and 
Electric  Gomi>any. 

8.  Eequire  the  said  Empire  Gas  and  Electric  Company, 
immediately  after  the  acquisition  and  merging  of  the  said 
properties  as  hereinabove  provided,  to  have  made  by  a  com- 
petent engineer,  whose  name  shall  be  first  submitted  to  and 
approved  by  the  Commission,  an  inventory  and  appraisal  of 
each  and  every  of  the  properties  so  taken  over  by  the  Empire 
Gas  and  Electric  Company,  the  same  to  be  made  under 
direction  of  the  Commission  and  to  be  thereafter  submitted 
to  the  Commission  for  examination  and  approval  or  correc- 
tion, and  thereupon  the  said  Empire  Gas  and  Electric  Com- 
pany shall  correct  its  fixed  capital  and  other  accounts  in 
necessary  accordance  therewith. 

9.  Provide  that  the  order  covering  the  disposition  of 
these  cases  shall  not  become  effective  until  acceptance  thereof 
in  writing  shall  be  filed  with  the  Commission  by  the  Empire 
Coke  Company  and  the  Empire  Gas  and  Electric  Company, 
which  said  acceptance  shall  be  so  filed  on  or  before  the  25th 
day  of  July,  1911, 
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In  the  Matter  of  the  Complaint  of  Residents  op  the  Vil- 
lage OF  Canisteo  and  Vicinity  against  Erie  Railroad 
Company,  relative  to  certain  passenger  trains  not  stopping 
at  Canisteo  station. 

Where  the  local  service  furnished  by  a  railroad  company  is  inade- 
quate, through  trains  will  be  ordered  to  stop  to  accommodate  the  local 
travel. 

Submitted  May  1,  1911.    Decided  July  12,  1911. 

Almon  W.  Burrell  for  complainants. 
T.  H.  Burgess  for  respondent. 

Olmsted,  Commissioner: 

The  village  of  Canisteo  is  located  four  miles  east  of  the 
city  of  Ilornell  on  the  main  line  of  the  Erie  railroad.  It  has 
a  population,  according  to  the  census  of  1910,  of  2258:  an 
increase  of  181  since  the  census  of  1900.  It  has  several 
manufactories  and  is  a  thriving  village. 

The  passenger  train  service  on  the  Erie  railroad  passing 
through  the  village  at  the  present  time  is  as  follows: 

Easibound: 


No.  4    No.  8     No.  48     No.  6     No.  2     No.  26    No.  264 

a.  m.      p.  m.      p.  m.      p.  m.      a.  m.      p.  m.         a.  m. 

ITornell  .  . . 

6:57      9:00      8:00     11:15     10:52       4:02         6:00 

Canisteo  .   . 

8:10      4:10         6:08 

Westbound: 

No.  1  No.  3     Xo.  5  No.  7  No.  47  No.  25  No.  35  No.  11> 

p.  m.     p.  m.      a.  m.     a.  m.       a.  m.     a.  m.     p.  m.      p.  m. 

night 

Canisteo    . . 

8:13       9:50     10:57     3:30     11:28 

Hornell    ... 

..      5:36     12:00     4:42     8:25     10:00     11:05     3:40     11:38 

This  table  shows  all  trains  passing  through  the  villasre, 
with  the  time  given  for  those  which  stop;  those  that  do  not 
stop  are  shown  in  blank.  The  complainants  in  this  proceed- 
ing ask  that  the  following  trains  be  stopped  at  Canisteo: 
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Eastbound: 

Ko.  4     No.  2 
a.  m.    a.  m. 

Hornell 6:57     10:52 

Canisteo 7:07     11:02 

Westbound: 

No.  1 
p.  m. 

Canisteo 5:26 

Hornell  5:36 

In  the  foregoing  table  the  time  of  arrival  at  ITornell  is 
shown  in  each  case,  and  the  approximate  time  when  the  train 
would  stop  at  Canisteo,  if  stopped  there  by  order  of  the 
Commission,  is  also  shown. 

In  1908  complaint  was  made  to  the  Commission  asking 
that  trains  Nos.  4  and  2  eastbound,  and  No.  1  westbound,  be 
stopped  at  Canisteo;  and  in  addition  it  was  asked  that  train 
Xo.  47  westbound  should  also  be  stopped  there.  This  pro- 
ceeding never  came  to  a  final  disposition.  Before  such 
disposition  was  made  the  Erie  voluntarily  stopped  train 
Xo.  47  westbound  and  train  Xo.  2  eastbound,  and  the  com- 
plainants did  nothing  further  in  the  matter.  This  schedule 
continued  until  December,  1910,  when  the  respondent  dis- 
continued the  stop  of  train  No.  2  eastbound ;  whereupon  the 
present  proceeding  was  begun. 

The  reasons  for  and  against  the  stopping  of  trains,  as  shown 
by  the  testimony,  are  as  follows: 

Train  No  4,  eastbound:  This  leaves  ITornell  at  6:57  in 
the  morning  and  arrives  at  Canisteo  at  7 :07.  It  is  a  through 
train  from  Chicago  and  Cincinnati  to  New  York,  and  is  said 
by  the  respondent  to  be  the  best  train  operated  between  those 
points  by  the  Erie  Railroad  Company;  representing  on 
the  Erie  road  the  Twentieth  Century  Limited  on  the  Central 
and  Lake  Shore.  Complainants  state  that  there  are  a  number 
of  traveling  men  residing  in  Canisteo,  or  who  come  there  on 
business  connected  with  the  manufactories  at  that  place,  who 
would  take  this  train  out  in  the  morning  and  would  find  it 
Vol.  Ill  — 2 
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more  convenient  than  train  No.  264,  eastbound,  which  leaves 
Canisteo  at  6:08  a.  m.  Train  No.  4  would  give  an  hour's 
more  time  for  rising,  getting  breakfast,  etc,  ^^  Canisteo. 
The  respondent  replies  as  to  this  particular  train,  that  persons 
desiring  to  leave  Canisteo  in  the  early  morning  can  take 
train  No.  264  which  leaves  at  6 :08  a.  m.,  and  which  is  a  local 
train,  and  can  travel  on  it  as  far  eastward  as  may  be  necessary 
to  reach  the  first  stop  of  train  No.  4  following  directly  after. 
This  would  probably  be  at  Addison  or  Corning.  At  that 
point  the  passenger  desiring  to  go  to  New  York  on  train  No.  4 
can  take  it  and  proceed  on  his  journey,  the  only  inconvenience 
to  the  people  of  Canisteo  being  that  they  would  be  obliged  to 
get  up  an  hour  earlier  in  the  morning  and  to  change  cars  at 
some  point  east  of  Canisteo. 

It  is  also  urged  by  the  respondent  that  if  travelers  in 
Canisteo  desire,  they  can  go  to  Hornoll  on  the  local  trolley 
and  catch  train  No.  4  at  6 :57  a.  m.  when  it  leaves  that  city. 
This,  however,  would  require  them  to  leave  Canisteo  only 
twenty  minutes  later  than  would  be  necessary  to  take  train 
No.  264  at  Canisteo  leaving  at  6 :08  a.  m. 

There  was  no  testimony  that  train  No.  4  would  accommo- 
date any  passengers  coming  into  Canisteo  on  foreign  railroads. 
The  New  York  and  Pennsylvania  railroad  runs  a  morning 
train  to  Canisteo  from  Greenwood,  Rexville,  Whitesville, 
Geneseo,  Ellisburg,  Oswao,  Shingle  House,  and  some  other 
small  stations.  It  does  not  arrive  at  Canisteo  until 
8 :59  a.  m.,  about  two  hours  after  train  No.  4  has  left  for  the 
east. 

Train  No.  2,  eastbound,  leaves  Hornell  at  10:52  a.  m. 
and  passes  Canisteo  at  approximately  11:02  a.  m.  This 
is  the  train  that  for  some  years  was  stopped  at  C-anisteo 
and  is  the  one  about  which  the  principal  contention  is  made. 

It  will  be  seen  from  the  schedule  that  the  first  eastbound 
train  from  Canisteo  leaves  at  6:08  a.  m.,  and  there  is  no 
other  train  going  east  from  Canisteo  until  4:10  p.  m.,  when 
train  No.  26  leaves.    After  that  there  is  one  further  train  to 
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the  east  at  8 :10  p.  in.  So  that  for  ten  hours,  comprising  the 
entire  business  part  of  the  day,  Canisteo  is  without  train 
service  to  the  east.  It  would  seem  that  this  fact  alone  war- 
rants stopping  train  No.  2  at  Canisteo,  and  that  no  further 
reason  need  be  given. 

Under  the  rules  of  train  service  laid  down  by  this  Cora- 
mission  in  the  case  of  Board  of  Trade  of  Dansville  v.  The 
Delaware,  Lackawanna  and  Western  Bailroad  Company, 
1  Second  District  P.  S.  C.  Rep.,  376,  and  in  Residents  of 
Marathon  v.  The  Delaware,  Lackawanna  and  Western  Rail- 
road Company,  decided  May  12,  1909,  there  is  no  question 
but  that  a  railroad  should  furnish  better  local  service  than 
this. 

The  respondent  was  asked  on  the  hearing  whether  any  more 
economical  method  could  be  devised  of  getting  better  east- 
bound  service  than  by  stopping  train  Xo.  2,  and  replied  that 
none  other  could  be  suggested  although  the  matter  had  been 
given  careful  attention  by  the  officials  of  the  Erie  railroad. 
It  was  further  stated  in  answer  to  the  same  question  that 
investigations  were  in  progress  which  might  result  in  a 
better  schedule  eastward  out  of  Canisteo  due  to  the  comple- 
tion of  trolley  lines  farther  eastward  on  the  road,  but  no 
definite  proposal  of  what  would  be  done  was  presented  by  the 
respondent. 

The  evidence  shows  that  there  are  some  people  —  not  a 
large  number  —  who  reach  Canisteo  at  8:59  in  the  mornins: 
by  the  New  York  and  Pennsylvania,  and  wish  to  go  east- 
ward. They  are  unable  to  do  this  without  going  to  Ilornell 
by  the  trolley  and  retracing  their  journey  back  again  by 
train  No.  2  after  it  leaves  Homell  at  10:52. 

The  complainants  also  show  that  aside  from  the  regular 
travel  that  may  be  expected  from  a  village  like  Canisteo 
toward  the  east  to  points  on  the  Susquehanna  division, 
especially  Addison  and  Corning,  there  are  a  number  of  people 
who  desire  to  take  a  train  for  Xew  York  and  points  between 
Canisteo  and  New  York ;  that  they  ought  to  be  given  reason- 
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able  accommodation  in  getting  there  and  not  be  obliged  to 
leave  as  early  as  6  o'clock  in  the  morning  in  order  to  make 
these  points. 

The  respondent  urges  that  this  train  is  run  in  competition 
with  the  Empire  State  Express  on  the  New  York  Central ;  that 
it  was  found  that  it  had  difficulty  in  making  its  time  to  New 
York  city,  and  that  therefore  several  stops  were  cut  out  between 
Buffalo  and  New  York,  Canisteo  being  one  of  the  number. 
The  reasons  given  by  the  Railroad  company  for  taking  out 
the  stop  at  Canisteo  are  that  very  few  people  patronize  the 
train,  and  that  the  receipts  from  Canisteo  in  the  aggregate 
for  all  trains  east-  and  westbound  w^ere  not  much  over  $10,000 
a  year;  that  people  in  Canisteo  desiring  to  take  train  No.  2 
can  do  so  by  leaving  Canisteo  on  train  No.  47  wrestbound, 
which  leaves  Canisteo  at  9  :50  a.  m.  and  arrives  at  Hornell 
at  10  a.  m.,  giving  fifty-two  minutes  in  which  to  catch  train 
No.  2  eastbound;  or  they  can  take  the  trolley  from  Canisteo, 
go  to  Ilornell  and  catch  the  train  at  its  leaving  time  in  the 
morning. 

The  complainants  assert  that  to  go  from  Canisteo  to  Hor- 
nell by  the  Erie  or  by  the  trolley  and  return  over  the  same 
route  means  additional  expense  and  trouble  to  them  which 
ought  not  to  be  placed  upon  them.  The  fare  on  the  Erie  road 
from  Canisteo  to  Hornell  is  15  cents  and  the  trolley  fare  is 
10  cents,  making  a  total  of  25  cents  additional  expense.  They 
further  state  that  train  No.  47  is  apt  to  be  late,  and  so  late 
that  there  is  not  time  to  catch  train  No.  2  eastbound  at  Hor- 
nell ;  that  people  are  afraid  to  rely  upon  the  connection,  and 
when  they  go  usually  take  the  trolley  in  preference  to  train 
No.  47.  The  trolley  cars  run  between  Canisteo  and  Hornell 
between  G:20  in  the  morning  and  11 :30  at  night  on  a  head- 
way not  to  exceed  one  hour,  and  sometimes  on  less  headway 
than  that.  The  distance  by  trolley  is  five  miles;  the  running 
time  is  from  thirty  to  thirty-five  minutes. 

The  respondent  claims  that  the  position  of  the  residents  of 
Canisteo  is  no  different  from  that  of  the  residents  of  any  city 
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who  have  to  travel  ordinarily  for  a  period  of  from  twenty 
minutes  to  a  half  hour  in  order  to  reach  the  local  station. 
While  this  may  be  so,  it  still  is  apparent  that  Hornell  and 
Canisteo  are  separate  communities  and  entitled  to  their  indi- 
vidual and  separate  train  services. 

The  question  of  expense  and  delay  of  stopping  train  No. 
2  was  also  brought  out  in  the  evidence  by  respondent,  but 
the  expense  was  not  insisted  upon  and  the  delay  was  stated 
to  be  five  minutes. 

The  Commission  has  many  times  asserted  its  belief  that 
the  average  train-stop  of  a  train  of  the  character  of  No.  2 
is  not  to  exceed  three  minutes  from  speed  to  speed,  and  it  was 
not  shown  by  the  respondent  upon  the  hearing  that  a  delay 
of  three  minutes  at  Canisteo  would  in  anywise  materially 
interfere  with  the  running  of  the  train  from  Buffalo  to  New 
York.  The  making  of  through  time  was  all  that  was  insisted 
upon  by  the  respondent  on  the  hearing. 

The  other  train  asked  to  be  stopped  by  the  complainants 
is  train  No.  1,  which  passes  Canisteo  at  5:26  p.  m.  and 
reaches  Hornell  at  5 :36  p.  m.  This  is  the  opposing  train  to 
train  No.  2,  and  is  run  between  New  York  and  Buffalo  on 
the  Erie  to  compare  with  the  Empire  State  Express  on  the 
Central.  It  is  a  through  by  daylight  train.  The  reasons  for 
stopping  it  as  given  by  the  complainants  were  that  a  number 
of  people  residing  in  Canisteo  do  business  in  Bath,  where  a 
number  of  county  institutions  are  located,  and  in  Coming, 
which  is  a  principal  city,  and  wish  to  get  home  at  a  reasonable 
hour  in  the  evening.  The  only  means  they  have  for  doing  so 
at  the  present  time  is  train  No.  35,  which  leaves  Corn- 
ing at  2 :08  p.  m.,  passes  Canisteo  at  3 :30,  and  reaches 
Hornell  at  3 :40  p.  m.  To  make  use  of  this  train  com- 
plainants are  required  to  leave  Bath  and  Corning  be- 
fore they  have  finished  their  business,  and  they  state  that 
it  is  much  more  convenient  to  wait  for  train  No.  1  and  be  left 
at  their  destination  at  an  hour  which  is  very  convenient  to 
them.    At  the  present  time  train  No.  1  does  not  stop,  passes 
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on  to  Homell,  arriving  there  at  5:36  p.  m.,  and  they  are 
obliged  to  come  back  to  Canisteo  by  trolley  at  an  additional 
expense  of  25  cents,  as  has  been  stated  above.  Any  baggage 
which  they  may  have  must  also  be  taken  through  to  Ilomell 
and  returned  on  some  local  Erie  train  or  l>e  taken  over  by  a 
baggage  wagon,  as  the  trolley  line  does  not  take  baggage. 

It  is  also  shown  that  there  is  a  train  leaving  Canisteo  on 
the  K"ew  York  and  Pennsylvania  at  5  :55  p.  m.,  and  that  when 
train  No.  1  westbonnd  passes  through  Canisteo  this  train  is 
standing  there  ready  to  receive  passengers  going  south  from 
Canisteo.  By  the  time  that  these  passengers  liave  reached 
Hornell  by  the  Erie  and  come  back  again  on  the  trolley 
the  New  York  and  Pennsylvania  train  has  gone  and  they 
are  obliged  to  stay  in  Canisteo  over  night  and  go  out  the 
next  morning.  The  respondent  answers  to  this  that  it  is 
more  reasonable  for  this  local  road  to  change  its  time- 
table and  leave  at  a  time  which  would  accommodate 
passengers  returning  from  ITornell  than  to  ask  the  Erie  to 
stop  its  fast  train  to  make  the  connection.  The  reply  to  this 
is  that  if  the  train  leaves  Canisteo  any  later  it  will  arrive 
very  late  at  Shingle  House,  which  is  the  terminus  of  the 
line.  So  far  as  can  be  ascertained  from  the  facts  furnished 
the  Commission  on  the  hearing,  the  travel  which  would  take 
this  connection  is  not  large,  but  it  is  to  be  considered. 

The  principal  use  that  would  be  made  of  train  No.  1, 
should  it  be  stopped  at  Canisteo,  is  by  the  inhabitants  of 
Canisteo  who  are  doing  business  on  the  Susquehanna 
division,  with  occasionally  a  through  passenger  from  New 
York  city  and  points  south  of  Susijuelianna.  It  was  stated 
that  75  per  cent  of  the  traffic  in  and  out  of  Canisteo  is  local 
traffic  confined  to  the  Susquehanna  division. 

The  question  for  the  Commission  to  decide  is  whether  the 
local  train  No.  35,  which  leaves  Sus(|uehaiina  at  10:45  a.  m,, 
Binghamton  at  11:30  a.  m.,  Owego  at  12:16  p.  m.,  Elmira 
at  1:30  p.  m..  Corning  at  2:08  p.  m.,  Painted  Post  at  2:13 
p.   m.,   Addison  at  2:35  p.   m.,   Canisteo  at  3:30  p.   m., 
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Homell  at  3:40  p.  m.,  and  stops  at  all  points  between  Siis- 
quehanna  and  Homell,  furnishes  sufficient  local  service. 

After  careful  consideration  of  the  evidence  on  this  point 
the  Commission  is  of  the  opinion  that  train  No.  1  should  be 
stopped  on  signal  for  a  period  of  six  months,  in  order  that 
some  definite  figures  regarding  its  use  by  the  people  of 
Canisteo  may  be  obtained.  At  the  end  of  that  period  the 
Railroad  company  will  be  in  a  position  to  ask  on  the  record 
that  the  stop  be  discontinued  should  circumstances  warrant. 
In  this  connection  it  is  suggested  that  in  case  respondent  can, 
by  any  arrangement  with  the  trolley  lines  to  the  eastward  as 
hereinbefore  referred  to,  improve  the  local  service  westward 
in  the  afternoon  so  as  to  give  a  later  local  train  out  of  Corn- 
ing, it  would  obviate  the  necessity  of  stopping  train  No.  1  at 
Canisteo. 

From  a  consideration  of  the  evidence  we  are  of  the  opinion 
that  train  No.  4  ought  not  to  be  stopped  at  Canisteo.  The 
business  can  be  well  taken  care  of  by  train  No.  264.  Train 
Xo.  2  ought  to  be  stopped.  Train  No.  1  should  be  stopped 
on  signal  for  six  months,  to  let  off  and  take  on  passengers, 
and  a  record  kept  of  the  travel  accommodated. 

An  order  should  be  entered  accordingly. 
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In  the  Matter  of  the  Application  of  The  Long  Island  Rail- 
road Company,  under  section  54  of  tHe  Railroad  Law,  for 
consent  to  the  discontinuance  of  its  established  freight 
station  at  Hewlett,  Nassau  county. 

The  desire  of  a  railroad  company  which  is  much  more  largely  engaged 
in  the  transportation  of  passengers  than  of  freight  to  consolidate  the 
freight  operations  of  expanding  small  localities  where  they  practically 
merge  physically  and  become  general  communities  while  remaining 
separate  village  entities  is  recognized  as  having  weight,  and  where  this 
can  be  done  without  considerable  public  inconvenience,  while  at  the 
same  time  it  appears  that  the  passenger  service  would  be  relieved  of 
serious  interference  so  that  the  net  result  to  the  public  is  beneficial, 
special  applications  of  that  character  should  receive  favorable  consider- 
ation; but  this  case  does  not  fall  within  that  rule,  and  for  reasons 
stated,  the  petition  for  leave  to  discontinue  the  handling  of  less 
than  carload  freight  at  Hewlett  and  to  transfer  the  reception  and 
delivery  of  such  freight  to  the  adjoining  freight  station  at  Woodmere  is 
denied. 

Submitted  February  20,  1911.      Decided  July  26,  191L 

Joseph  F,  Keany  for  the  applicant. 

Alfred  T.  Davison  for  the  Hewlett  Bay  Company,  Carle- 
ton  Macy,  Joseph  S.  Auerbach,  and  R.  W.  Stevenson,  in 
opposition.  Nineteen  others  interested  entered  their  appeal^ 
ance  in  opposition,  either  in  person  or  by  communication. 

Decker,  Commissioner: 

Section  ,54  of  the  Railroad  Law  provides  that  "  No  station 
established  by  any  railroad  corporation  for  the  reception  or 
delivery  of  passengers  or  property,  or  both,  shall  be  discon- 
tinued without  the  consent  of  the  public  service  commission." 
The  Long  Island  Railroad  Company  under  this  provision  of 
law  has  applied  for  leave  to  discontinue  the  reception  and 
delivery  of  less  than  carload  freight  at  Hewlett,  a  point  on 
its  Far  Rockaway  branch  and  distant  1.6  miles  from  Valley 
Stream  on  the  main  line  of  its  Montauk  division.     The  corn- 
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pany  has  maintained  a  general  freight  and  passenger  station, 
with  agent,  at  Hewlett  for  many  years.  It  does  not  desire  to 
discontinue  the  station  as  a  passenger  stop  or  for  carload 
freight  business,  nor  does  its  proposal  involve  the  taking 
away  of  an  agent  in  charge.  The  petitioner  asks  leave  simply 
to  transfer  its  less  than  carload  freight  business  from  Hewlett 
to  Woodmere,  the  next  more  distant  station  on  this  branch 
from  the  main  line  and  from  New  York.  Woodmere  is 
stated  to  be  about  one-half  mile  from  Hewlett,  but  this  is 
contradicted  by  the  objectors.  By  the  track  distance  it  is  .6 
of  a  mile  from  the  Hewlett  passenger  station  to  the  Wood- 
mere  passenger  station,  and  it  is  .5  of  a  mile  from  the  Hew- 
lett freight  station  to  the  Woodmere  freight  station.  An 
engineer  called  by  the  objectors  testified  that  the  shortest 
distance  by  highway  from  the  Hewlett  to  the  Woodmere 
freight  house  is  4530  feet  (about  six-sevenths  of  a  mile), 
and  that  the  Woodmere  passenger  station  is  farther  distant 
by  841  feet.  A  truckman  testifying  for  the  objectors  said 
that  the  cost  of  freight  cartage  from  the  Woodmere  freight 
house  to  parts  of  Hewlett  would  be  twice  the  present  cost  of 
cartage  from  the  Hewlett  station,  and  another  witness  for 
the  objectors,  a  builder,  claimed  that  the  additional  cost  of 
carting  would  be  50  cents  a  ton.  The  latter  applies  of  course 
to  large  shipments,  and  not  to  small  lots  of  package  freight 
Precisely  what  the  extra  cost  would  be  could  not  be  shown, 
but  it  is  doubtless  a  fact  that  the  cost  to  residents  of  Hewlett 
in  obtaining  their  less  than  carload  freight  from  the  railroad 
station  would  be  increased  if  the  change  were  made. 

Against  the  inconvenience  and  greater  expense  to  Hewlett 
residents  which  the  transfer  desired  by  petitioner  would 
entail,  it  is  urged  by  the  petitioning  company  that  the  stop- 
page of  freight  trains  to  unload  less  than  carload  freight  at 
Hewlett  interferes  with  the  running  of  its  passenger  trains, 
which  now  are  60  in  number  per  day,  and  most  of  them  are 
run  upon  a  fast  schedule.  The  proof  is  not  definite  that  such 
interference  is  now  actual  to  the  point  of  causing  serious 
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delays  to  passenger  trains,  but  seeanfi  rather  to  indicate  the 
possibility  or  probability  of  such  interference  as  the  freight 
business  at  Hewlett  grows  and  the  passenger  train  facilities 
are  increased.  The  agent  at  Hewlett  attends  to  both  the  pas- 
senger and  freight  business,  and  no  material  economy  in 
operation  would  result  from  the  change  beyond  saving  the 
cost  of  stopping  the  local  freight  trains  at  Hewlett. 

The  general  situation  at  Hewlett  and  Woodmere  should  be 
briefly  described.  Woodmere  is  a  growing  residential  locality. 
Hewlett  is  the  older  community.  It  is  also  growing  both  in 
population  and  in  the  number  of  residences,  and  the  cost  of 
the  improved  residence  locations  is  stated  to  run  up  as  high 
as  $50,000,  with  a  number  at  $15,000,  and  of  course  others 
representing  a  lower  coet.  The  development  of  Hewlett, 
which  is  proceeding  somewhat  rapidly,  is  principally  on  the 
side  away  from  Woodmere  and  toward  Valley  Stream  on 
the  main  line.  Both  the  passenger  and  freight  houses  at 
Hewlett  are  old.  The  stations  at  Woodmere  are  compara- 
tively new.  The  freight  station  at  Hewlett  is  small  and  often 
congested.  The  freight  station  at  Woodmere  is  much  larger, 
but  it  is  claimed  that  combining  the  less  carload  freight  for 
both  points  at  Woodmere  would  produce  congestion  in  the 
freight  house  there,  and  there  is  some  little  evidence  to  sup- 
port that  view.  In  August,  1910,  the  less  carload  business  at 
Hewlett  was  226  tons  as  against  1581  tons  in  carloads.  In 
November,  1910,  the  tonnage  was  less  carloads  51  tons,  and 
carloads  3770  tons.  These  figures  relate  only  to  tonnage 
received.  The  total  tonnage  received  and  forwarded  at 
Hewlett  and  Woodmere,  not  divided  as  between  carloads  and 
less  carloads,  1904  to  1910  was,  by  years: 

Hewlett.  Woodmere. 

1904  ,  .  ,  7,710  tons  5.146  tons 

1906  .  ,  ,   10,851  tons  6,806  tons 

1906 8,761  tons  29,639  tons 

1907 8,320  tons  12,080  tons 

1908  .  , 6, 698  tons  10,  711  tons 

1909 8, 182  tons  15,  743  ton« 

1910   ( December  excluded) 18, 900  tons  17, 076  tons 
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Petitioner's  testimony  assumes  that  about  10  per  cent  of 
the  traffic  is  less  than  carload.  With  variations  due  to  greater 
or  less  building,  we  may  assume  that  about  the  same  amount 
of  freight  business  is  done  at  each  place,  perhaps  somewhat 
more  on  the  average  at  Woodmere  than  at  Hewlett,  though 
this  may  change  and  be  the  other  way  on  account  of  the 
selling  of  lots  and  erection  of  buildings  in  Hewlett,  due 
largely  to  the  activities  of  the  Hewlett  Bay  Company,  a  real 
estate  company  which  is  developing  its  holdings  in  that 
locality. 

Upon  this  Far  Eockaway  branch,  which  is  8.6  miles  long 
and  runs  from  Valley  Stream  on  the  main  line  to  Hammel, 
there  are  nine  passenger  stations  and  five  freight  stations. 
As  at  present  located  these  freight  stations  are  Hewlett  1.6 
miles  from  Valley  Stream,  Woodmere  .5  of  a  mile  from  Hew- 
lett, Cedarhurst  1  mile  from  Woodmere,  Far  Rockaway  1.7 
miles  from  Cedarhurst,  and  Hammel  3.5  miles  from  Far 
Rockaway.  If  distance  were  the  only  element  to  be  consid- 
ered, there  could  be  no  answer  to  the  petition.  A  distance  of 
one-half  mile  or  one  mile  to  haul  freight  in  less  than  carloads 
is  not  burdensome. 

This  ease,  however,  is  decidedly  anomalous.  Instead  of 
seeking  to  abandon  a  station  facility  on  the  ground  of  too 
little  business  and  therefore  unnecessary  cost,  which  has  been 
the  practically  invariable  basis  of  abandonment  cases,  the 
true  reason  for  this  petition  is  too  much  and  growing  busi- 
ness at  Hewlett.  This  is  indicated  by  the  fact  of  the  con- 
stantly growing  tonnage  at  Hewlett,  and  the  further  fact 
that  the  present  freight  station  at  that  point  is  either  now 
too  small  or  will  be  in  the  not  distant  future,  and  the  consid- 
eration that  the  stoppage  of  a  local  freight  train  simply  to 
throw  off  a  few  small  lots  of  freight  would  not  ordinarily 
interfere  with  passenger  business  if  the  freight  train  is  not 
run  during  the  times  of  day  usually  referred  to  as  rush  hours 
for  passengers.  If  the  accommodations  for  less  carload  house 
freight  at  Hewlett  are  to  be  continued,  the  company  will  be 
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compelled  in  a  few  years,  at  least,  to  enlarge  the  freight  house 
capacity  and  perhaps  change  its  location. 

The  bulk  of  the  Long  Island  Railroad  Company's  business 
is  represented  in  passenger  traffic,  and  this  is  contrary  to  the 
general  rule.  Its  trains  are  run  on  fast  schedules  to  accom- 
modate daily  riders  to  and  from  the  city  of  Xew  York,  and 
adequate  service  requires  the  making  of  frequent  stops,  so 
that  its  passenger  stations  are  necessarily  short  distances 
apart.  This  is  true  especially  in  the  sections  comparatively 
close  to  New  York  city.  It  does  not  follow  that  with  such 
passenger  traffic  the  railroad  company  must  have  general 
freight  facilities  at  every  passenger  stop,  and  it  must  also  be 
recognized  that,  as  the  passenger  business  greatly  increases, 
occasion  will  arise  for  the  rearrangement  not  merely  of  pas- 
senger stations  but  of  freight  stations  to  the  extent  necessary  to 
accommodate  fairly  the  whole  business  under  reasonable  and 
practicable  operation.  Here  we  have  presented,  howe\'er, 
facts  which  show  the  long  establishment  of  the  Hewlett 
freight  station  and  the  much  more  recent  establishment  of 
the  Woodmere  freight  station,  at  both  of  which  a  good 
amount  of  business  is  transacted.  We  have  no  detail  show- 
ing actual  interferences  of  freight  trains  at  Hewlett  with 
the  passenger  trains  running  on  the  branch,  and  if  we  had 
such  showing,  it  is  not  supported  by  further  evidence  that  a 
switch  or  siding  for  freight  trains  at  Hewlett,  with  change  of 
the  freight  station  to  an  adjacent  location  if  necessary,  is 
actually  impracticable. 

The  Commission  recognizes  fully  and  gives  due  weight  to 
the  wish  of  the  company  to  consolidate  the  freight  operations 
of  these  expanding  small  localities  where  they  practically 
merge  physically  into  one  general  community  while  remain- 
ing separate  village  entities;  and  where  this  can  be  done 
without  considerable  public  inconvenience -while  at  the  same 
time  it  appears  that  the  passenger  service  would  be  relieved  of 
serious  interference,  so  that  tiie  net  result  to  the  public  is 
beneficial,  we  should  give  special  applications  of  that  char- 
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acter  favorable  consideration.  Thie  case  does  not  fall  within 
that  rule.  Here  the  public  inconvenience  would  be  consider- 
able, the  cost  of  carting  freight  to  the  doors  of  Hewlett 
residents  would  be  somewhat  increased,  the  two  places  have 
not  as  yet  expanded  physically  into  one  community  and 
Hewlett  is  developing  more  largely  away  from  Woodmere 
than  toward  it,  the  freight  station  at  Hewlett  has  been  estab- 
lished for  much  the  longer  time,  the  stated  interference  by 
local  freight  train  service  at  Hewlett  with  passenger  service 
is  not  shown  by  specific  instances  but  presented  rather  as  an 
inferential  fact,  the  freight  traffic  at  Hewlett  is  substantial 
and  is  constantly  increasing,  apparently  the  station  layout 
at  Hewlett  may  be  improved. 

For  the  reasons  above  expressed,  and  upon  all  of  the  condi- 
tions and  circumstances  shown,  the  petition  should  be  denied. 
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In  the  Matter  of  the  Complaint  and  Petition  of  Edwabd  S. 
Agob  for  an  order  directing  The  I^Iahopac  Falls  Rail- 
EOAD  Company  and  The  New  Yobk  Centbal  Ain> 
Hudson  Riveb  Railboad  Company  to  run  their  cars  for 
the  transportation  of  passengers  and  property  at  regular 
times  over  the  Mahopac  Falls  railroad. 

For  the  period  between  1886  and  1900  the  Maiiopac  Falls  railroad 
was  operated  in  passenger  service  in  compliance  with  a  recommendation 
made  in  1886  by  the  former  Board  of  Railroad  Commissioners.  In 
1900  the  Board  of  Railroad  Commissioners  authorized  abandonment  of 
the  station  at  Mahopac  Mines  and  as  a  result  the  Mahopac  Falls  rail- 
road was  not  thereafter  operated  beyond  Mahopac  Falls,  and  in  that 
year  the  passenger  service  to  and  from  Mahopac  Falls  was  discontinued 
by  the  operating  company.  Permission  for  the  discontinuance  of  the 
Mahopac  Falls  station  as  a  passenger  station  was  not  asked  for  and 
obtained  by  application  to  the  Board  of  Railroad  Commissioners  as  pro- 
vided for  in  the  Railroad  Law. 

Upon  complaint  that  the  Mahopac  Falls  Railroad  Company,  and  the 
New  York  Central  and  Hudson  River  Railroad  Company  as  the  operat- 
ing corporation,  are  unlawfully  withholding  passenger  service  from 
Mahopac  Falls, 

Held:  1.  Section  54  of  the  Railroad  Law  provides  that  "No  station 
established  by  any  railroad  corporation  for  the  reception  or  delivery  of 
passengers  or  property,  or  both,  shall  be  discontinued  without  the  con- 
sent of  the  public  service  commission  first  had  and  obtained."  Prior  to 
amendment  of  the  Railroad  Law  in  1910,  the  Board  of  Railroad  Com- 
missioners was  named  in  this  section  instead  of  the  Public  Service 
Commission.  Said  section  54  of  the  Railroad  Law  applies  to  the  dis- 
continuance of  a  particular  station  as  a  passenger  station  through 
abandonment  of  the  entire  passenger  service  as  well  as  it  does  where 
the  carrier  continues  its  passenger  service  but  seeks  to  discontinue 
such  service  at  a  single  station.  The  law  is  aimed  against  the  action 
itself  and  takes  no  account  of  the  manner  or  method  by  which  the 
result  is  obtained. 

2.  Respondents  should  provide  a  minimum  southbound  morning  pas- 
senger service  from  Mahopac  Falls  and  a  northbound  evening  passenger 
service  to  Mahopac  Falls  for  a  period  of  not  less  than  six  months,  and 
keep  accurate  account  of  the  number  of  passengers  and  ticket  receipts 
and   receipts  from  milk,  express,  mail,  and  other  revenues  derived  in 
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eonnection  with  such  aerriee;  that  such  account  should  ineludtt  th« 
number  of  pieces  of  baggage  carried  and  should  also  include  a  state- 
ment of  the  actual  cost  of  operating  the  morning  and  CYening  passen- 
ger service.  After  said  period  of  six  months  the  company  is  author- 
ized to  apply,  if  it  so  desire,  for  leave  to  discontinue  Mahopac  Falls 
as  a  passenger  station.  CitizeM  of  Washington  County  agtUnst  Oreen- 
wich  d  JohnsonvUle  Ry.  Co.,  2  P.  S.  €.  (2d)  Rep. —  cited  and  applied. 

3.  So  much  of  the  complaint  as  alleges  inadequate  freight  service  held 
not  sustained. 

Submitted  April  22,  1911.     Decided  August  7,  1911. 

Edward  S.  Agor,  complainant  in  person,  and  also  repre- 
sented by  his  attorney,  P.  A.  Anderson, 

Alexander  8.  Lyman  for  The  New  York  Central  and 
Hudson  River  Railroad  Company, 

Decker,  Commissioner: 

The  Mahopac  Falls  Railroad  Company  owns  a  line  ahout 
two  miles  long  running  from  Baldwin  Place  to  Mahopac 
Falls.  Its  stock  is  owned  by  individuals  who  are  all  or  nearly 
all  in  the  employ  of  or  are  directly  connected  with  The  New 
York  Central  and  Hudson  River  Railroad  Company  and 
The  New  York  and  Putnam  Railroad  Company.  The  New 
York  Central  and  Hudson  River  Railroad  Company  opei> 
ates  the  New  York  and  Putnam  railroad  under  lease,  and 
by  consent  or  general  authorization  it  operates  also  the 
Mahopac  Falls  railroad.  The  Mahopac  Falls  Railroad  Com- 
pany was  organized  under  the  general  railroad  law  of  1850 
as  amended.  It  was  incorporated  to  do  a  general  railroad 
and  passenger  business,  and  originally  its  line  extended  from 
Baldwin  Place  through  Mahopac  Falls  to  Mahopac  Mines, 
in  Putnam  county.  The  part  of  the  line  from  the  Falls  to 
the  Mines  has  been  abandoned. 

The  complaint  alleges  and  it  fully  appears  that  neither 
The  Mahopac  Falls  Railroad  Company  nor  The  New  York 
Central  and  Hudson  River  Railroad  Company  as  operator, 
provides  passenger  service  on  the  Mahopac  Falls  road.    Com- 
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plainant  claims  that  it  is  the  legal  duty  of  this  owner  and 
this  operator  to  furnish  adequate  facilities  for  regular  pas- 
senger transportation  over  the  line  in  question.  Baldwin 
Place  is  the  junction  with  the  New  York  and  Putnam  rail- 
road. No  application  has  at  any  time  been  presented  to  this 
Commission  or  to  the  former  Board  of  Railroad  Commission- 
ers for  leave  to  abandon  the  passenger  station  at  Mahopac 
Falls. 

In  1886  a  complaint  was  filed  with  the  former  Board  of 
Railroad  Commissioners  by  Thomas  T.  Hill  et  al.  against 
The  Mahopac  Falls  Railroad  Company,  alleging  among  other 
things  unlawful  non-operation  of  the  road  in  passenger  service. 
The  road  was  then  operated  by  the  New  York  City  and  North- 
em  Railroad  Company.  In  that  case  the  Board  of  Railroad 
Commissioners  held  that  as  the  road  had  been  built  under 
the  general  railroad  act  and  its  amendments  and  the  com- 
pany had  exercised  the  power  of  eminent  domain  and  other 
privileges  delegated  in  those  statutes,  a  corresponding  obli- 
gation rested  upon  the  company  to  give  reasonable  and  good 
service  to  the  community  through  which  it  runs,  and  that 
this  includes  the  provision  of  passenger  service  throughout 
each  year.  It  recommended  that  the  Mahopac  Falls  Rail- 
road Company  should  run  at  least  one  passenger  train  each 
way  daily  connecting  with  the  New  York  City  and  Northern 
morning  train  south  and  the  afternoon  train  north,  or  that 
the  New  York  City  and  Northern  should  run  such  trains. 
This  recommendation  was  complied  with,  and  it  appears  that 
from  1886  to  1900  passenger  service  on  this  line  was  afforded. 
In  1900,  after  abandonment  of  the  station  at  Mahopac  Mines 
upon  authority  of  the  Board  of  Railroad  Commissioners 
then  granted,  the  track  was  taken  up  from  the  Falls  to  the 
Mines.     The  order  of  the  Board  sets  forth : 

The  Mahopac  Falls  Railroad  states  that  it  had  concluded  to  dissolve 
its  corporate  existence  and  to  abandon  the  railroad,  but  that  it  would 
continue  its  operation  to  Mahopac  Falls  if  the  Mahopac  Mines  station 
is  abandoned. 
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The  order  contained  no  provision  authorizing  abandon- 
ment of  the  station  at  Mahopac  Falls  as  a  passenger  station, 
or  for  discontinuance  of  the  passenger  service  to  and  from 
Mahopac  Falls.  Xotwithstanding  this,  the  ^fahopac  Falls 
Railroad  Company  and  The  Xew  York  Central  and  Hudson 
Elver  Railroad  Company  which  some  years  previous  to  that 
time  had  come  into  operation  and  control  did  do  away  with 
the  passenger  service  upon  the  entire  line,  as  well  to  Maho- 
pac Falls  as  to  Mahopac  Mines,  and  such  service  since  then 
has  not  been  resumed.  Freight  service  was  continued  to  and 
from  Mahopac  Falls  and  it  is  still  provided. 

Section  64  (formerly  34)  of  the  Railroad  Law  provides 
that  — 

No  station  established  by  any  railroad  corporation  for  the  reception 
or  delivery  of  passengers  or  property,  or  both,  shall  be  discontinued 
without  the  consent  of  the  public  service  commission  first  had  and 
obtained. 

Prior  to  amendment  of  the  Railroad  Law  in  1910,  the 
Board  of  Railroad  Commissioners  was  named  in  this  section 
instead  of  the  Public  Service  Commission.  This  Commission 
succeeded  to  all  of  the  powers  of  the  Board  of  Railroad 
Commissioners.  This  section  of  the  Railroad  Law  was  in 
force  in  1900  when  the  operating  company  by  its  own  act 
(and  which  was  not  prevented  or  sought  to  be  prevented  by 
the  owning  company)  discontinued  the  station  at  Mahopac 
Falls  as  a  station  for  the  reception  or  delivery  of  passengers. 
Respondent  contends  in  eifect  that  the  above  quoted  part 
of  section  54  of  the  Railroad  Law  applies  only  where  pas- 
senger service  is  provided  on  the  railroad  and  is  sought  to  be 
discontinued  at  a  particular  station,  and  that  the  discon- 
tinuance altogether  of  passenger  service  on  its  ^fahopac  Falls 
line  is  not  subject  to  approval  of  the  Commission,  even 
though  snch  action  operates  as  a  practical  result  to  super- 
sede the  passenger  handling  function  of  the  station  at  Maho- 
pac Falls.  The  contention  is  not  sound.  If  a  railroad  com* 
pany  abandons  all  passenger  service  on  its  line,  ipso  facto  it 
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diacontinues  each  and  every  station  on  its  line  for  the  recep- 
tion and  delivery  of  passengers.  The  law  is  aimed  against 
the  action  itself,  and  takes  no  account  of  the  manner  or 
method  by  which  the  result  is  obtained. 

The  conclusion  is  irresistible  that  the  Mahopac  Falls  Eail- 
road  Company  and  The  "New  York  Central  and  Hudson 
River  Railroad  Company  as  the  operating  corporation  have 
been,  since  the  date  of  discontinuance  in  1900  of  the  station 
at  Mahopac  Falls  as  a  passenger  station,  acting  in  plain 
violation  of  the  prohibition  in  section  54  (formerly  34)  of 
the  Railroad  Law.  However  that  may  be,  the  real  complaint 
here  is  that  the  companies  have  abandoned  the  passenger 
service  on  this  railroad  and  the  proceeding  is  brought  to 
compel  the  furnishing  of  such  service. 

We  held  in  Citizens  of  Washington  County  against  Oreen- 
wich  &  Johnsonville  Ry.  Co.,  2  P.  S.  C.  (2d)  Rep. —  that  sec- 
tion 26  of  the  Public  Service  Commissions  Law  prescribes  the 
measure  of  duty  on  the  part  of  a  railroad  company  which 
has  not  been  affording  passenger  service  to  places  along  its 
line,  and  such  measure  is  that  it  shall  give  a  passenger  ser- 
vice which  is  in  all  respects  just  and  reasonable;  that  the 
company  in  failing  to  give  any  passenger  service  had  made  it 
impossible  to  determine  the  demand  for  the  service  with 
accuracy  sufficient  to  enable  the  Commission  to  determine 
whether  a  request  for  regular  service  would  be  reason- 
able or  unreasonable;  that  it  is  the  carrier's  duty  to  give 
service  adequate  to  the  demand  therefor  which  concededly 
exists,  unless  after  reasonable  trial  experience  should 
demonstrate  that  the  cost  of  affording  the  facility  is  so 
greatly  disproportionate  to  the  benefits  received  by  the  public 
as  to  make  its  provision  wholly  unreasonable;  and  that  the 
company  must  give  a  specified  train  service  over  its  road  for 
a  trial  period  of  six  months.  Passenger  service  upon  tliat 
road  is  being  afforded  as  a  permanent  facility  in  consequence 
,  of  the  order  issued  in  that  case. 
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Respondent  contends  here  that  the  distance  from  Mahopac 
Falls  to  Baldwin  Place  is  only  about  two  miles,  and  to  Lake 
Mahopac  only  about  two  miles,  and  the  service  to  and  from 
Lake  Mahopac   is  over  the  Harlem  division  via  Gold'^ns 
Bridge  and  ending  at  the  Grand  Central  Station,  New  York; 
that  the  service  on  the  Putnam  division  from  either  ^Mahopac 
Falls  or  Baldwin  Place  is  over  the  Putnam  division  which 
stops  at  155th  street,  where  the  rapid  transit  service  of  New 
York  city  must  be  used.     That  contention  goes,  however, 
merely  to  a  possible  lack  of  public  demand  for  pa$.H*ngcr 
service    from   and   to     Mahopac  Falls.      The   residents   of 
Mahopac  Falls  and  vicinity  have  a  railroad  there,  and  if 
there  is  any  reasonable  demand  for  passenger  service  to  and 
from  Mahopac  Falls  by  that  railroad  the  railroad  company 
must  afford  it.     A  railroad  company  may  not  arbitrarily 
separate  its  business  into  two  parts  and  while  continuing  to 
transact  that  which  yields  a  profit  discontinue  that. which  is 
handled  at  a  loss.     If  it  desire  to  discontinue  a  passenger 
station  section  54  of  the  Railroad  Law  must  be  invoked.     Tf 
it  disregard  the  statutory  requirement  for  adequate  service 
it  is  subject  to  effective  regulation.     To  relieve  itself  from 
the  burden  of  conducting  the  unprofitable  part  of  its  busi- 
ness, either  passenger  or  freight,  it  must  show  affirmatively 
that  the  benefits  afforded  the  public  by  the  service  in  ques- 
tion are  insignificant  and  in  the  nature  of  the  particular 
situation  must  remain  so,  while  at  the  same  time  the  cost 
of  the  service  is  so  great  that  it  is  demonstrably  unreason- 
able to  require  it.     Such  cost  must  appear  from  the  result « 
of  operation.     The  argument  in  a  passenger  case  should  not 
be  predicated  partly  upon  an  estimated  expense  for  repairing 
the  road  to  make  it  safe  for  passenger  travel  as  is  intimated 
must  be  incurred;  nor  may  such  argument  be  based  upon 
mere  belief  that  the  public  demand  for  the  desired  passenger 
service  will  be  too  small  for  consideration. 

In  this  case  we  have  shown  a  thriving  village  of  about  400 
population,     and    a    section    surrounding    which    probably 
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increases  the  number  to  800.  It  has  six  or  seven  business 
places,  two  churches,  and  a  graded  school.  A  substantial 
freight  business  is  done  by  the  company  for  Mahopac  Falls. 
The  freight  receipts  at  Mahopac  Falls  in  1910  were  $14,- 
953.66,  and  to  this  are  to  be  added  prepaid  charges  amount- 
ing to  $1348.08.  Mahopac  Falls  does  more  business  and  has 
a  much  larger  population  than  it  had  when  the  road  ran  to 
Mahopac  Mines  or  at  any  time  during  the  14  years  when 
passenger  service  was  afforded  on  this  line.  It  was  testified 
that  there  would  be  four  or  five  daily  riders  by  its  line  to 
various  points  on  the  other  divisions.  How  many  more  could 
not  be  approximated.  How  much  local  business  there  would 
be,  or  how  much  the  through  business  would  amount  to  after 
a  period  of  actual  operation,  can  not  be  even  estimated.  All 
we  have  to  consider  is  a  community  and  a  railroad.  We  do 
know  by  general  estimate  that  the  passenger  business  in  and 
out  of  Mahopac  Falls  by  this  stub  line  from  Baldwin  Place 
would  not,  for  a  time  at  least,  be  profitable  to  the  company. 
The  test  however  is  not  whether  it  will  be  profitable,  but 
whether  the  service  desired  will  be  substantial  and  whether  it 
is  liable  to  increase  or  decrease  in  the  future.  There  is 
nothing  of  consequence  before  the  Commission  throwing  light 
upon  those  matters,  and  after  the  withholding  of  passenger 
service  for  11  years  there  can  not  be,  until  the  service  is  tried 
fairly  for  a  reasonable  period. 

The  ruling  of  the  Commission  in  the  Greenwich  &  John- 
sonville  case  properly  applies  here.  The  respondents.  The 
Mahopac  Falls  Eailroad  Company  and  The  Kew  York  Cen- 
tral and  Hudson  River  Railroad  Company,  as  the  operating 
corporation  undertaking  to  discharge  the  common  carrier 
obligations  of  the  owning  company,  should  be  ordered  to 
provide  on  this  line  as  a  minimum  a  southbound  morning 
passenger  service  from  Mahopac  Falls  and  a  northbound 
evening  passenger  service  to  Mahopac  Falls  for  a  period  of  not 
less  than  six  months  beginning  not  later  than  September  Ist 
next ;  and  to  keep  accurate  account  of  the  number  of  passen- 
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gers  carried  in  each  direction  on  each  train  between  Mahopac 
Falls  and  all  stations  respectively,  naming  the  stations  or 
places  to  and  from  which  tickets  for  such  passengers  are  sold, 
the  receipts  represented  in  all  tickets  sold,  stating  the  same 
not  only  for  the  Mahopac  Falls  road  and  for  all  roads  in  the 
New  York  Central  system,  but  for  all  lines  covered  by  the 
ticket  sales,  stating  also  each  kind  of  ticket,  including  mile- 
age, commutation  and  excursion  tickets,  and  also  the  cash 
fares.  Such  account  should  also  include  the  statement  of 
receipts  from  any  milk  or  express  or  mail  that  may  be  car- 
ried, and  all  other  revenues  of  the  train.  The  account  should 
also  cover  the  number  of  pieces  of  baggage  carried  by  months. 
The  operating  company  should  also  keep  accurate  account 
of  the  actual  cost  of  operating  such  morning  and  evening 
passenger  service,  and  in  installing  the  service  care  should 
be  taken  to  adopt  the  mo^yt  economical  method  consistent  with 
reasonably  adequate  accommodation  of  pas-sengers.  This 
service  should  be  so  arranged  that  it  will  connect  with 
morning  and  evening  trains  at  Baldwin  Place  or  elsewhere 
on  the  Putnam  or  Harlem  divisions  as  the  carrier  may 
deem  l)est  suited  to  its  operations  and  the  public  needs. 

It  is  stated  on  this  record  that  in  the  event  of  passenger 
service  on  this  line  being  required  the  Mahopac  Falls  Rail- 
road Company  may  institute  dissolution  proceedings  and  as  a 
result  the  entire  line  operation  would  be  abandoned,  thus  de- 
priving ^[ahopac  Falls  of  its  freight  service  as  well  as  avoid- 
ing the  giving  of  passenger  service  to  that  place.  We  can  not 
.  assume  that  such  threatened  action  will  be  taken.  If  such 
proceedings  are  commenced,  or  if  simple  abandonment  of  the 
line  takes  place,  the  citizens  of  Mahopac  Falls  must  meet  that 
contingency.  Under  this  complaint  the  Commission  simply 
holds,  as  it  must,  that  the  owning  company,  and  the  operating 
company  as  discharging  the  legal  obligations  of  the  owner, 
are  lx)und  to  supply  a  passenger  sennce  on  this  line  until  by 
proper  aiErraative  showing  it  is  made  to  appear  that  requir- 
ing such  service  is  wholly  unreasonable  and  unjust.     The 
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only  possible  method  of  demonstration  is  by  actually  aflford- 
ing  the  service  itself.  So  doing  implies  a  hardship  upon  the 
companies  here  involved,  particularly  the  operating  com- 
pany, but  it  is  one  which  was  assumed  voluntarily  when  the 
Mahopac  Falls  station  was  discontinued  for  passenger  service 
without  lawful  authority.  The  service  here  required  should 
be  continued  for  such  time  after  the  six  months  period  fixed 
for  the  trial  as  will  enable  the  company  to  apply,  if  it  so  de- 
sire, for  leave  to  discontinue  Mahopac  Falls  as  a  passenger 
station,  and  the  Commission  to  rule  upon  the  application. 

The  complaint  also  alleges  inadequate  freight  service. 
Upon  this  branch  of  the  case  the  complaint  is  not  sustained. 
Carload  freight  is  delivered  properly.  The  less  than  car- 
load freight  comes  and  goes  by  the  local  "  pick  up  and  drop  " 
train  on  the  Putnam  division.  This  and  other  trains  on  that 
division  do  not  run  on  schedule,  and  sometimes  when  the 
train  is  very  late  less  than  carload  freight  is  carried  at  night 
through  to  Putnam  Junction  and  brought  back  to  Baldwin 
Place  and  thence  up  to  Mahopac  Falls  in  the  morning.  This 
is  not  ideal  operation,  but  it  occurs  seldom,  and  as  a  matter 
of  fact  the  arrival  of  such  freight  late  at  night  at  Mahopac 
Falls  accommodates  no  receiver  at  that  point.  If  the  operat- 
ing company  continues  to  render  the  present  freight  service 
at  Mahopac  Falls  on  this  stub  and  branch  with  few  inter- 
missions such  as  just  described,  no  improvement  seems  prac- 
ticable or  required. 

An  order  embodying  the  foregoing  determination  will  bo 
entered 
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In  the  Matter  of  the  Application  of  the  Buffalo,  Rochester 
AND  Eastern  Railroad  Company  for  a  certificate  of 
public  convenience  and  a  necessity  under  section  9  of  the 
Railroad  Law,  and  for  permission  to  begin  construction 
and  to  exercise  franchises  under  section  63  of  the  Public 
Service  Commissions  Law. 

The  Buffalo,  Rochester  and  Eastern  Railroad  Company  is  a  railroad 
corporation  organized  under  the  laws  of  the  State  of  New  York,  the 
route  of  its  proposed  road  extending  from  Buffalo  on  the  west  to  Troy 
on  the  east,  paralleling  the  road  of  The  New  York  Central  and  Hudson 
River  Railroad  Company,  the  distance  between  the  two  roads  varying 
from  five  to  fifteen  miles.  Its  application  for  a  certificate  of  public 
convenience  and  a  necessity  under  former  section  59,  now  9,  of  the 
Railroad  Law,  and  for  permission  to  begin  construction  and  to  exercise 
franchises  under  section  53  of  the  Public  Service  Commissions  Law,* 
waa  denied  by  this  Commission  March  15,  1909. 

The  opinion  of  the  Commission  upon  the  denial  of  such  application 
is  reported  Ist  P.  S.  C.  Reports,  532. 

Pursuant  to  section  22  of  the  Public  Service  Commissions  Law,  the 
company  applied  for  a  rehearing,  which  was  granted.  Upon  such 
rehearing  the  Commission  holds  and  decides  as  matters  of  fact: 

1.  That  a  reasonable  and  fair  estimate  of  the  cost  of  the  railroad 
proposed  to  be  constructed  by  the  applicant  is  not  less  than  the  sum 
of  $100,000,000. 

2.  That  the  principal  purpose  proposed  to  be  served  by  the  proposed 
road  is  the  conveyance  of  through  freight  across  the  State  of  New 
York,  received  at  Buffalo  and  the  Niagara  Frontier  from  points  west 
of  Buffalo  and  received  at  Troy  from  points  east  of  Troy.  That  a  part 
of  the  purpose  of  the  said  road  is  the  serving  of  the  localities  through 
which  the  road  would  pass  between  the  cities  of  Buffalo  and  Troy  in 
the  carriage  of  freight  and  passengers,  but  that  it  is  not  estimated  or 
claimed  by  the  applicant  that  the  receipts  therefrom  would  amount  to 
more  than  practically  one-tenth  of  the  total  receipts  of  the  road. 

3.  That  the  existing  railroad  facilities  for  the  carriage  of  through 
freight  and  passengers  across  the  State  of  New  York  afforded  by  the 
various  railroads  engaged  in  that  service  are  now  adequate  for  existing 
businesfl,  and  in  the  judgment  of  the  Commission,  based  upon  the  record 
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of  this  case  and  present  general  knowledge,  the  service  and  facilities 
which  can  be  furnished  by  said  existing  railroads  will  be  adequate  for 
increase  in  such  business  during  a  reasonable  future  period. 

4.  That  the  facilities  afforded  by  the  existing  railroads  for  the  accom- 
modation of  local  freight  and  passenger  business  across  the  State  of 
New  York  along  and  in  the  vicinity  of  the  line  of  the  proposed  road 
are  adequate  for  the  transaction  of  all  existing  business.  That  the 
construction  of  the  proposed  road  would  be  a  greater  convenience  to 
those  communities  through  which  it  would  pass  which  are  nearer  to 
its  proposed  line  than  to  the  lines  of  existing  railroads  than  are  such 
lines  of  existing  railroads;  but  that  such  greater  convenience  is  not 
enough  to  make  the  proposed  road  as  a  whole  a  public  necessity. 

5.  That  the  business  which  could  be  obtained  by  the  proposed  road 
if  it  were  constructed  would  not  be  sufficient  to  pay  operating  expenses 
and  a  reasonable  return  upon  the  capital  invested  in  such  construction; 
and  that  the  road,  by  reason  of  its  inability  to  procure  sufficient  remu- 
nerative business,  would  necessarily  be  bankrupt  from  the  outset. 

6.  That  the  applicant  has  failed  to  show  financial  ability,  resources, 
and  connections  sufficient  to  justify  the  belief  that  it  could  construct 
its  proposed  road. 

7.  That  upon  all  of  the  facts  shown  by  the  evidence  taken  the  Com- 
mission is  unable  to  find  that  the  said  proposed  road  is  a  public  con- 
venience and  a  necessity. 

Upon  such  findings  of  fact  the  application  is  denied. 

Submitted  March   16,  1911.     Decided  August  7,   1911. 

Henry  W.  Ely  and  Frank  8.  Black  for  the  applicant. 

Thomas  D,  Watkins  and  Alexander  S.  Lyman  for  The 
New  York  Central  and  Hudson  River  Railroad  Company, 
West  Shore  Railroad  Company,  The  Lake  Shore  and  Michi- 
gan Southern  Railway  Company,  and  The  Michigan  Central 
Railway  Company. 

Lewis  E.  Carr  for  The  Delaware  and  Hudson  Company. 

F.  W.  Thomson  for  The  Delaware,  Lackawanna  and 
Western  Railroad  Company. 

Edward  Welch  for  the  Delaware  and  Eastern  Railway 
Company. 

Kenefick,  Cooke,  Mitchell  &  Bass  for  the  Lehigh  Valley 
Railroad  Company. 
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George  F.  Brownell  for  the  Erie  Railroad  Company. 
Daniel  M.  Beach  for  the  New  York  State  Railways. 
All  of  the  appearances  other  than  those  of  the  applicant 
being  in  opposition  to  the  application. 

Stevens,  Chairman: 

The  Buffalo,  Rochester  and  Eastern  Railroad  Company,  a 
railroad  corporation  organized  under  the  laws  of  this  State 
in  1907,  filed  with  this  Commission  its  petition  asking  that 
the  Commission,  pursuant  to  then  section  59,  now  section  9, 
of  the  Railroad  Law,  grant  to  it  a  certificato  of  public  con- 
venience and  a  necessity  for  the  construction  of  its  proposed 
road;  and  also  that  pursuant  to  section  53  of  the  Public  Ser- 
vice Commissions  Law  the  Commission  give  its  permission 
and  approval  to  the  construction  of  such  proposed  road  and 
the  exercise  of  the  franchise  and  right  conferred  upon  it  by 
the  provisions  of  the  Railroad  Law  to  operate  as  a  railroad 
corporation. 

A  large  number  of  hearings  were  had  upon  this  applica- 
tion, which  was  opposed  by  several  other  railroad  corpora- 
tions, with  the  result  that  on  the  1.5th  day  of  March,  1909, 
the  application  was  denied.  Thereafter,  and  about  Decem- 
ber, 1909,  the  petitioner,  pursuant  to  section  22  of  the  Public 
Service  Commissions  Law,  applied  to  the  Commission  for  an 
order  granting  a  rehearing  upon  the  whole  case.  Such 
rehearing  was  granted  by  the  Commission,  and  on  February 
2,  1910,  hearings  were  commenced  and  continued  from  time 
to  time,  until  the  whole  matter  was  submitted  upon  briefs 
and  oral  argument  on  the  16th  day  of  March,  1911. 

The  application  of  the  petitioner  is  opposed  by  the  follow- 
ing railroad  corporations:  The  New  York  Central  and 
Hudson  River  Railroad  Company,  West  Shore  Railroad 
Company,  The  Lake  Shore  and  Michigan  Southern  Railway 
Company,  The  Michigan  Central  Railway  Company,  The 
Delaware,  Lackawanna  and  Western  Railroad  Company, 
Delaware  and  Eastern  Railway  Company,  Lehigh  Valley 
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Railroad  Company,  The  Delaware  and  Hudson  Company, 
Erie  Railroad  Company,  New  York  State  Railways. 

The  record  made  •  is  exceedingly  voluminous,  embracing 
upward  of  6500  pages  of  oral  evidence,  and  a  very  large 
number  of  exhibits  some  of  which  are  volumes  in  themselves. 
Notwithstanding  its  familiarity  with  the  case  by  reason  of 
the  first  hearing,  the  Commission  has  felt  that  the  proper 
discharge  of  its  duty  required  it  to  make  a  careful  reexamina- 
tion of  the  many  matters  involved,  to  the  end  that  if  it  had 
erred  in  its  former  decision  such  error  might  be  corrected  at 
this  time. 

The  following  is  a  summary  of  the  reasons  urged  by  the 
petitioner  why  the  application  should  be  granted : 

1.  Inadequacy  of  existing  facilities  to  meet  present 
demands  of  business  within  the  territory  to  be  served  by  the 
proposed  road. 

2.  Extension  of  railroad  facilities  to  communities  not  now 
possessing  such  facilities. 

3.  The  necessity  for  providing  for  the  growth  of  business, 
especially  of  traffic  in  grain  and  other  products  of  the  North- 
west. 

4.  The  benefits  of  competition  in  procuring  prompt  and 
adequate  service,  reasonable  rates,  and  in  developing  busi- 
ness by  reason  of  additional  facilities  afforded. 

The  position  taken  by  the  objecting  roads  may  be  sum- 
marized as  follows : 

1.  That  the  service  within  the  territory  which  would  be 
served  by  the  proposed  road  is  now  adequate  and  efficient. 

2.  That  the  objectors  will  be  able  to  provide  facilities  in 
the  future  capable  of  serving  all  the  business  which  may  be 
offered. 

3.  That  the  earnings  yielded  by  the  proposed  road  would 
be  insufficient  to  afford  any  return  upon  the  capital  invested, 
and  that  this  fact  would  inevitably  produce  insolvency  with 
all  its  attendant  disastrous  consequences. 
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4.  That  the  competition  which  wotild  be  offered  by  the 
proposed  road,  if  it  were  constructed,  would  be  destrtictive 
and  of  injury  to  the  public  by  forcing  a  useless  war  between 
an  insolvent  corporation  and  solvent  corporations. 

5.  That  the  applicant  has  wholly  failed  to  show  any  finan- 
cial ability  to  construct  the  proposed  road^ 

It  is  clear  that  the  decision  of  the  Commission  upon  the 
issues  raised  by  the  foregoing  contentions  must  depend  upon 
the  facts  found  by  it  from  the  immense  array  of  evidence 
presented  for  its  consideration.  Its  first  decision  was  based 
upon  some  eighteen  distinct  findings  of  fact  which  are  set 
forth  at  the  conclusion  of  the  opinion  delivered  at  that  time. 
Section  9  of  the  Railroad  Law  provides,  as  did  section  59, 
that  after  refusal  to  grant  a  certificate  of  public  convenience 
and  a  necessity,  the  defeated  applicant  may  appeal  to  the 
Appellate  Division  of  the  Supreme  Court  which  shall  have 
power,  in  its  discretion,  to  order  the  Commission,  for  reasons 
stated,  to  issue  the  certificate,  and  it  shall  be  issued  accord- 
ingly. If  the  facts  found  by  the  Commission  warranted  the 
issuance  of  the  certificate,  it  would  have  been  easy  for  the 
applicant  to  have  satisfied  the  Appellate  Division  of  the  pro- 
priety of  directing  the  Commission  to  issue  the  certificate  as 
desired.  By  applying  for  a  rehearing  it  practically  acknowl- 
edged that  the  facts  plainly  found  by  the  Commission  did 
not  warrant  the  issuing  of  the  certificate,  and  its  efforts 
during  the  prolonged  rehearing  have  been  directed  to  the  end 
of  convincing  the  Commission  that  in  several  respects  its 
former  findings  of  fact  were  incorrect  and  should  be  reversed. 

This  view  is  clearly  supported  by  remarks  of  counsel  in 
applying  for  a  rehearing.  He  says,  "  It  is  our  understanding 
from  reading  and  studying  the  opinion  of  the  Board,  that 
there  were  four  or  five  fundamental  difficulties  with  our  case. 
In  the  first  place,  following  somewhat  the  order  of  the  opin- 
ion, was  the  cost  of  the  road.  Then  there  was  the  question 
of  where  we  were  going  to  get  the  business ;  and  third,  if  re 
obtained  the  business,  what  we  were  going  to  do  with  it  when 
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we  got  the  freight,  for  instance,  to  port  And  then  there  was 
the  other  question,  and  the  underlying  and  important  one,  of 
where  we  were  going  to  get  the  money.  And  although  it  is 
worded  in  several  different  ways  in  our  petition,  it  is  with 
reference  to  all  these  fundamental  propositions  that  we  wish 

to  be  heard In  short,  on  all  of  the  fundamental 

propositions,  which  are  really  only  four  or  five,  and  they 
really  are  fundamental,  we  wish  to  introduce  additional  evi- 
dence of  living  witnesses  based  upon  the  condition  not  only 
as  it  was  then,  but  new  evidence  which  in  the  months  which 
have  intervened  has  turned  up  to  us.  All  evidence  must  be 
more  or  less  cumulative,  at  the  same  time  it  is  new  and 
illuminating  evidence." 

It  is  not'  purposed  in  this  opinion  to  review  in  detail  the 
evidence  which  was  offered  upon  the  first  hearing,  and  upon 
which  it  based  its  findings  of  fact  as  set  forth  in  its  opinion 
handed  down  at  that  time.  Much  of  that  evidence  has  been 
reintroduced  upon  this  hearing  and  is  before  us  for  considera- 
tion. Considering  that  evidence  by  itself  we  have  found  no 
occasion  to  change  our  views  regarding  its  force  and  effect 
and  the  conclusions  of  fact  which  should  be  drawn  from  it. 
The  form  which  the  consideration  of  the  case  must  take  at 
this  time  is  whether  the  new  evidence  adduced  upon  the 
present  hearing  is  of  such  force  and  cogency  as  in  any 
manner  to  change  the  decision  of  the  questions  of  fact. 

PURPOSES  DESIGNED  TO  BE  SERVED  BY  THE  PROPOSED  ROAD 
There  can  be  no  intelligent  consideration  of  the  merits  of 
this  application  without  a  clear  comprehension  of  the  pur- 
poses which  the  proposed  road  is  designed  to  serve,  and 
whether  it  is  so  planned  and  designed  that  it  will  accomplish 
those  purposes.  If  it  be  assumed  that  the  public  is  in  need  of 
certain  transportation  facilities  which  it  does  not  now  possess, 
it  by  no  means  follows  that  the  construction  of  the  pro- 
posed road  would  afford  those  facilities.  If  it  be  assumed 
that  there  are  congestions  and  delays  upon  the  lines  of  exist- 
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ing  loads,  it  would  still  remain  to  be  shown  that  the  proposed 
road  would  relieve  such  congestions  and  delays  and  provide 
the  facilities  required  by  the  public.  In  the  former  opinion 
in  this  case  a  somewhat  careful  and  detailed  description  of 
the  proposed  road,  of  its  termini  and  connections,  was  given. 
It  is  unnecessary  to  repeat  such  description  in  detail  ^t  this 
time.    A  brief  summary  is  all  that  is  now  required. 

The  applicant  proposes  to  construct  a  modem  two-track 
road  from  the  city  of  Troy  to  the  city  of  Buffalo,  a  distance 
of  297  miles.  Its  eastern  rail  connection  is  to  be  the  Boston 
and  Maine  railroad  at  Troy ;  its  western  rail  connections  will 
be  the  roads  using  the  International  Bridge  across  the 
Niagara  river  at  Buffalo,  and  incidentally  all  of  the  western 
roads  terminating  at  Buffalo. 
In  our  former  opinion  we  used  the  following  language : 
It  is  a  fair  and  just  statement  that  the  real  purpose  of  the  applicant 
company  is  to  construct  a  line  the  chief  business  of  which  would  be 
to  move  to  the  East  freight  originating  at  or  west  of  Buffalo,  and  to 
move  to  the  West  freight  originating  at  or  east  of  Troy. 

This  statement  has  not  been  challenged,  but  its  truth  is  of 
such  great  importance  that  it  may  be  well  to  present  some 
of  the  facts  upon  which  it  is  based. 

1.  The  engineer  locating  the  road  testifies  that  the  prin- 
cipal idea  in  making  the  location  was  to  have  a  through  line 
to  connect  with  the  Grand  Trunk  at  Buffalo  and  with  the 
Boston  and  Maine  at  Troy,  by  the  shortest  possible  distance : 
the  idea  being  mainly  a  through  line  and  that  the  serving  of 
local  business  was  merely  an  incident;  that  his  instructions 
were  to  get  as  direct  a  line  as  he  could  from  Buffalo  to  Troy 
for  connection  between  the  International  Bridge  and  Lakes 
and  the  Hudson  river  for  the  purpose  of  serving  the  through 
traffic,  anything  that  might  come  from  the  West  by  the  Grand 
Trunk  for  connection  in  the  East  with  the  Boston  and  Maine 
or  with  the  waterway  of  the  Hudson  river. 

2.  The  line  does  not  reach  the  important  cities  of  Scheneo 
tady  and  Syracuse. 
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3,  It  passes  at  a  distance  of  from  two  to  four  miles  from 
Rochester,  as  is  variously  stated  in  the  evidence,  connecting 
with  that  city  both  for  freight  and  passenger  business  only  by 
a  spur.  There  are  but  sixty-two  proposed  stations  upon  the 
route,  of  which  the  following  are  in  cities :  Buffalo,  Tona- 
wandu,  Rochester,  Oneida,  Utica,  Watervliet,  and  Troy. 
Between  Buffalo  and  Rochester  it  does  not  pass  through  any 
village  of  sufficient  size  and  importance  to  be  incorporated. 
Between  Rochester  and  Oneida  there  will  be  stations  in  but 
two  incorporated  villages.  Between  Oneida  and  Utica  it  has 
a  station  at  one  incorporated  village  of  about  700  inhabitants. 

4.  In  our  former  opinion  we  stated  the  population  and 
location  of  the  various  villages  and  hamlets  near  which  the 
proposed  road  passes  in  the  following  language : 

The  number  of  such  villages  and  hamlets  by  this  tabulation  is  85, 
and  their  estimated  population  may  be  classified  as  follows: 

2000  and  upward    1 

1000  and  upward  to  2000 1 

500   to    1000 8 

400  to   600 3 

300  to  400 9 

200  to   300 7 

100   to  200 20 

Under    100    30 

Total  .....  85 

The  average  estimated  population  is  about  190. 

The  distance  of  these  places  from  the  proposed  line  of  the  road  is 
roughly  as  follows: 

On  the  Hue 14 

Less  than  1  mile  away  from  line 28 

Over  1  mile  and  less  than  2  miles 29 

More  than  2  miles 14 

Total 85 

The  distance  of  these  same  places,  respectively,  from  the  nearest 
freight  house  on  the  New  York  Central  system  is  roughly  as  follows: 

On   line    6 

Less  than   1  mile   1 

1  mile  and  upward  but  less  than  2  miles 9 

2  miles  and  upward  but  less  than  3  miles 7 
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3  miles  and  upward  but  less  than  4  miles 12 

4  miles  and  upward  but  less  than  5  miles 9 

5  miles  and  upward  but  less  than  6  miles 15 

6  miles  and  upward  but  less  than  7  miles 10 

7  miles  and  over 10 

Total 84 

The  attention  of  the  applicant  was  directly  called  to  this 
statement  upon  the  rehearing  and  it  in  no  manner  questioned 
the  correctness  thereof,  and  it  will  therefore  be  assumed  that 
it  accurately  states  the  situation. 

5.  The  country  through  which  the  line  passes  is  in  general 
a  good  farming  region,  well  populated,  and  in  the  main  well 
cultivated  and  productive.  Naturally  but  few  industries,  and 
those  small,  are  situated  along  the  line  outside  of  the  cities. 

6.  Reference  to  the  map  shows  that  the  proposed  road 
parallels  tJie  line  of  the  New  York  Central  its  entire  distance, 
being  situate  a  distance  of  some  five  to  fifteen  miles  from  the 
main  line  of  the  Central,  and  crossing  it  near  Albany,  at 
TJtica,  Oneida,  and  crossing  various  branches  at  other  points. 
West  of  Oneida  it  is  located  between  the  main  line  of  the 
Central  and  the  line  of  the  R.,  W.  &  O.  The  tract  of  coun- 
try from  which  it  can  draw  local  business  is,  therefore, 
narrow  and  exceedingly  limited. 

7.  The  general  character  of  the  road  is  perhaps  best  dis- 
closed by  the  applicant's  own  estimate  of  the  source  of  its 
earnings.  In  its  brief  it  admits  that  the  road  must  earn, 
gross,  $12,142,860.     It  then  continues  as  follows: 

The  next  practical  question  is.  Where  is  the  business  to  be  Hecured 
that  is  required  to  earn  $12. 142,850? 

We  estimate  that  we  shall  receive  from  passenger  receipts  from  the 
town  and  rural  population  the  sum  of  $270,000,  or  $1405  per  mile,  or 
65  cents  per  capita  per  annum  of  the  population.  This  is  equal  to 
$700  per  mile  of  double-track  road. 

We  estimate  that  we  will  handle  of  local  freight  400,000  tons  agri- 
cultural outgoing  freight,  and  100,000  tons  of  incoming  freiojht,  and 
220,000  tons  manufactured  products,  making  a  total  of  720,000  tons. 
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Local  freight  average  haul  of  150  milea  at  one  cent  per  ton-mile. 
A  total  that  we  will  receive  of  $1,080,000,  making  a  total  receipt  from 
the  local  territory  of  freight  and  passengers  of  $1,350,000.  This  will 
leave  to  be  earned  from  the  carriage  of  through  freight  $10,792,650. 

These  figures  demonstrate  that  the  applicant  does  not 
anticipate  getting  more  than  practically  about  one-tenth  of 
its  revenue  from  the  local  business  within  the  State  of 
New  York.  Whether  these  estimates  are  correct  or  incorrect 
is  not  material  at  this  time.  They  are  to  be  regarded  as  the 
applicant's  concession  of  the  correctness  of  the  view  enter- 
tained by  the  Commission  regarding  the  uses  to  which  the 
proposed  road  will  be  put.  A  road  297  miles  long,  extend- 
ing through  the  central  part  of  the  State  of  New  York  from 
east  to  west,  which  even  its  projectors  admit  will  do  local  busi- 
ness to  the  amount  of  only  $1,350,000,  must  be  judged  as 
essentially  a  through  route,  designed  to  serve  through  pur- 
poses, and  of  but  comparatively  little  consequence  for  the 
local  traffic. 

8.  Another  confirmation  of  this  view  is  the  plan  or  scheme 
of  the  proposed  road  with  reference  to  the  Buffalo  business. 
This  plan  was  not  developed  by  the  applicant  -at  the  first  hear- 
ing and  accordingly  was  not  commented  upon  in  the  opinion. 
In  the  multiplicity  of  matters  requiring  attention  its  great 
importance  was  overlooked,  and  the  Commission  assumed  that 
the  road  was  of  much  greater  consequence  to  Buffalo  than 
the  evidence  at  this  time  will  warrant.  Since  Buffalo  is  one 
of  the  termini  of  the  road,  and  the  largest  city  upon  the  line, 
a  particular  statement  of  the  situation  in  that  city  is  indis- 
pensable. 

THE  BUFFALO  SITUATION 

The  International  Bridge  crosses  the  ^N'iagara  river  at 
Black  Rock,  at  a  point  upward  of  five  miles  from  the  busi- 
ness center  of  the  city.  This  bridge  serves  the  Grand  Trunk, 
Michigan  Central,  Wabash,  and  Pere  Marquette  railroads. 
It  is  owned  by  the  International  Bridge  Company,  which  has 
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a  small  yard  at  the  easterly  end  in  Black  Rock,  extending 
easterly  from  the  portal  of  the  bridge  only  a  few  hundred  feet. 
With  this  yard  the  Erie,  Xew  York  Central,  and  the  Dela- 
ware, Lackawanna  and  Western  have  connections,  and  also 
have  yards  of  their  own  lying  to  the  east  and  northeast  of  the 
yard  of  the  Bridge  company.  At  the  point  of  connection  with 
the  bridge  yards  the  Lackawanna  is  the  westerly  road ;  at  the 
east  lie  the  tracks  and  yard  of  the  Central,  and  between  the 
two  the  tracks  and  yard  of  the  Erie.  The  main  running 
•  tracks  of  each  railroad  extend  in  a  northerly  direction  prac- 
tically parallel  with  each  other  for  upward  of  -a  mile,  when 
the  Lackawanna,  at  a  point  just  southerly  of  Ontario  street, 
curves  sharply  to  the  right  and  crosses  the  main  running 
track  of  the  Falls  line  of  the  Central  and  passes  around  to 
the  east,  constituting  the  Lackawanna  belt  line  around  the 
city  of  Buffalo.  The  Lackawanna,  a  portion  of  ita  distance, 
is  elevated  upon  a  high  embankment,  while  the  Central  fol- 
lows the  surface  of  the  ground,  the  Lackawanna  being 
elevated  sufficiently  to  permit  the  Central  to  pass  under  its 
tracks  at  the  crossing  point.  The  land  between  these  running 
tracks,  beyond  the  tracks  of  the  Erie  which  crosses  the  Cen- 
tral southerly  from  the  Lackawanna  crossing  up  to  Ontario 
street,  is  owned  by  one  or  both  of  the  two  companies  named. 

The  line  of  the  proposed  road  does  not  extend  to  the  Inter- 
national Bridge  nor  even  to  the  yards  of  the  bridge,  but,  as 
shown  upon  the  map  filed  with  the  Commission,  it  crosses 
the  line  of  the  New  York  Central  some  distance  north  of  the 
point  where  the  Lackawanna  crosses  the  Central,  then  passes 
under  the  Lackawanna  just  southerly  of  Ontario  street  and 
occupies  the  strip  of  land  owned  by  the  railroads  and  now 
used  for  railroad  purposes  between  the  two  running  tracks 
of  the  Central  and  Lackawanna,  and  terminates  at  a  connec- 
tion with  the  Lackawanna  yard  and  not  with  the  yard  of  the 
International  Bridge.  These  facts  justify  the  following 
statements : 

1.  Owing  to  the  yard  situation  it  is  not  possible  to  have  any 
passenger  station  upon  the  line  of  the  proposed  road  until  it 
Vol.  Ill  —  3 
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has  passed  northerly  under  the  Lackawanna  and  readied 
substantially  Ontario  street,  a  distance  of  more  than  eight 
thousand  feet  from  the  International  Bridge. 

2.  There  does  not  appear  to  be  any  possibility  for  a 
freight  house  upon  the  line  of  the  proposed  road  nearer  than 
substantially  Ontario  street. 

8.  There  is  no  provision  for  bringing  passengers  into 
Buffalo  over  the  line  of  the  road  itself  to  any  point  nearer 
than  the  northerly  terminus  of  the  Lackawanna  yards  at 
Black  Bock. 

4.  There  is  no  possibility  of  delivering  less  than  carload 
or  package  freight  at  any  point  in  Buffalo  upon  its  own  line 
other  than  near  Ontario  street,  north  of  Black  Eock. 

6.  The  proposed  road  would  have  no  direct  connection 
with  any  existing  elevator  or  with  any  existing  industrial 
plant  in  the  city  of  Buffalo,  with  the  possible  exception  of 
two  or  three  such  plants  at  Black  Eock,  lying  northerly  of 
the  crossing  of  the  Lackawanna. 

6.  It  proposes  to  have  its  water  terminal  on  the  Niagara 
river,  at  a  point  some  three  miles  or  upward  north  of  Black 
Eock,  in  the  vicinity  of  the  Wickwire  steel  plant,  this 
terminal  to  be  connected  with  the  main  line  by  a  spur 
diverging  from  it  between  Black  Eock  and  Tonawanda.  So 
far  as  it  would  handle  lake  freight  directly,  the  water  ter- 
minals and  elevators  necessary  therefor  have  yet  to  be  planned 
and  built. 

7.  One  of  the  points  which  has  been  most  strenuously 
urged  upon  our  attention  is  the  service  which  the  proposed 
road  would  render  in  relieving  the  congestion  in  the  existing 
elevators  in  Buffalo  during  the  lake  season.  It  is  claimed 
that  the  existing  roads  are  now  and  have  been  for  a  long 
time  unable  to  care  properly  for  the  lake  traffic,  both  that 
received  at  the  docks  and  at  the  elevators.  The  proposed  road 
can  not  by  means  of  its  own  line  take  any  of  such  traffic.  In 
order  to  handle  any  of  it,  transfer  would  have  to  be  made 
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from  th©  elevators  and  docks  over  the  tracks  of  either  the 
Central,  Erie,  or  Lackawanna.  The  dilemma  produced  by 
this  situation  is  a  very  curious  one.  It  is  urged  upon  us  that 
the  three  roads  named,  though  perhaps  more  especially  the 
Central,  are  unable  to  handle  the  lake  business  properly  by 
reason  of  their  lack  of  facilities  within  the  city  of  Buffalo, 
and  yet  the  relief  which  is  proposed  is  to  continue  the 
handling  of  all  the  lake  freight  with  these  identical  facilities. 
A  most  vigorous  effort  has  been  made,  supposedly  in  the 
interest  of  the  Buffalo  elevators,  to  induce  the  Commission 
to  consent  to  the  construction  of  this  road  for  the  reason  that 
it  would  aid  the  elevators  to  obtain  more  business  by  afford- 
ing greater  facilities  for  taking  the  grain  out  of  them.  Just 
how  a  road  with  a  water  terminal  and  elevators  of  its  own 
three  miles  north  of  Black  Eock,  and  its  nearest  approach  to 
the  existing  elevators  being  at  the  northerly  end  of  the  Lacka- 
wanna yards  at  Black  Rock,  would  give  such  aid  no  one  has 
told  us. 

8.  No  passenger  traflSc  could  be  taken  into  Buffalo  to  any 
existing  station  except  by  using  the  tracks  of  either  the 
Central,  Erie,  or  Lackawanna.  If  the  tracks  of  the  Erie 
and  Lackawanna  were  used,  a  detour  around  the  entire  city 
would  be  required.  A  connection  could  be  made  with  the 
Falls  line  of  the  Central  so  as  to  reach  the  Central  station 
over  that  line.  Whether  the  Central  would  give  trackage 
rights  to  the  proposed  road  for  this  purpose  scarcely  requires 
discussion. 

9.  The  road  proposes  to  connect  with  the  lines  coming 
from  the  west  and  crossing  the  International  Bridge.  These 
are  the  Michigan  Central,  Grand  Trunk,  Wabash,  and  Pere 
Marquette.  All  business  for  these  lines  at  this  point  would 
have  to  be  moved  over  the  International  Bridge.  No  evidence 
has  been  given  in  this  case  showing  directly  the  condition  of 
business  upon  that  bridge,  but  the  Commission  has  official 
information  of  the  situation  there  which  it  can  not  disregard 
or  overlook.     That  bridge  is  a  single-track  bridge  with  two 
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draws  therein,  one  over  the  main  channel  of  the  Niagara 
river  and  one  over  the  ship  canal.  Its  daily  maximum 
capacity  at  the  present  time  for  cars  both  ways  is  about  1500, 
of  which  those  now  handled  substantially  200  are  passenger 
cars  and  1300  freight  cars.  The  bridge  during  the  year 
1910  was  worked  to  its  full  capacity  and  no  great  accession 
of  business  can  be  handled  over  it  without  additional  tracks, 
which  can  not  be  constructed  west  of  Squaw  island  without 
reconstructing  the  bridge.  That  without  such  reconstruction 
additional  traffic  of  any  substantial  amount  from  the  west 
coming  upon  the  lines  named  must  go  to  Suspension  Bridge. 

The  importance  of  this  Buffalo  situation  was  not  over- 
looked by  the  Commission  at  the  hearing,  nor  was  it 
unknown  to  the  applicant.  At  the  hearing  on  May  4,  1910, 
after  considerable  preliminary  discussion  the  following  state- 
ment was  made  to  counsel  for  the  applicant: 

Then  we  must  assume,  so  there  will  be  no  mieapprehension  about  it, 
that  in  the  plan  of  this  road  as  submitted  to  us  there  is  absolutely  no 
provision  for  taking  care  of  any  passenger  traffic  in  and  out  of  Buffalo. 

Also, 

That  there  is  no  provision  to  handle  any  less  than  carload  freight 
in  and  out  of  Buffalo  except  such  as  will  be  tributary  to  the  Black 
Kock  station. 

To  this,  part  of  the  response  by  counsel  for  applicant  was, 
And  80  we  will  present  a  plan,  I  think,  if  that  is  the  situation,  of 

a  passenger  and  freight  station  for  the  city  of  Buffalo  at  a  later  time. 

We  are  not  prepared  here  now;  we  thought  we  ought  to  leave  it  just 

this  way. 

To  this  the  Commission  replied : 

You  are  seeking  for  a  certificate  of  public  convenience  and  a  neees- 
sity.  Now  a  part  of  the  convenience  is  to  serve  the  people  of  Buffalo, 
That  is  the  largest  city  on  your  road,  by  far,  and  where  you  expect  to 
get  a  large  amount  of  business.  When  you  present  to  us  the  plan  and 
your  expense  of  construction  that  is  based  upon  the  proposition  that 
you  have  absolutely  no  accommodation  for  handling  traffic,  the  pas- 
senger traffic  in  and  out  of  the  city  of  Buffalo,  and  you  have  nothing  to 
take  care  of  any  less  than  carload  freight  except  as  will  be  tributary  to 
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the  Black  Rock  freight  house  —  why,  you  aee,  you  show  at  onoe  by  leav- 
ing it  that  way  that  you  are  not  serving  the  convenience  of  the  city  of 
Buffalo  to  any  great  extent.  I  do  not  rule  anything;  I  am  simply  stat- 
ing the  unquestionable  condition  of  the  evidence  at  this  time,  so  you 
must  not  make  any  mistake  about  it,  make  any  oversight. 

To  this  the  reply  was  made : 

Well,  we  will  present  comprehensive  plans,  then,  for  passenger  and 
freight  in  the  city  of  Buffalo. 

Although  the  case  continued  for  months  after  the  atten- 
tion of  the  applicant  was  thus  sharply  called  to  the  condition 
of  affairs  in  Buffalo,  no  plan  was  submitted  pursuant  to  the 
suggestion  of  the  Commission  and  promise  of  counsel.  The 
applicant,  therefore,  deliberately  chose  to  leave  the  case  for 
decision  upon  the  understanding  that  the  evidence  showed 
no  way  of  handling  passenger  traffic  or  less  than  carload 
freight  in  Buffalo  except  as  stated.  There  is  certainly  no 
way  shown  by  the  applicant  for  handling  carload  freight  in 
that  city  except  by  the  use  of  the  lines  and  facilities  of  other 
roads,  barring  of  course  the  delivery  of  the  same  to  connect- 
ing carriers  at  the  yard  of  the  International  Bridge. 

We  therefore  proceed  to  a  discussion  of  the  other  questions 
in  the  case  in  the  light  of  the  undisputed  fact  that  the  pur- 
pose of  the  road  is  chiefly  and  essentially  to  handle  through 
freight  originating  west  of  Buffalo  and  east  of  Troy,  across 
the  State  of  Xew  York.  It  would  of  course  serve  all  the  local 
or  intrastate  traffic,  both  passenger  and  freight,  which  it  could 
attract,  but  concededly  that  would,  from  the  nature  of  the 
situation,  be  but  a  small  fraction  of  the  business  which  must 
be  done  to  justify  the  construction  of  the  road.  No  adequate 
provision  is  indicated  as  even  possible  for  taking  care  of  pas- 
senger and  less  than  carload  freight  traffic  originating  in  or 
destined  for  Buffalo. 

COST  OF  THE  PROPOSED  ROAD 
It  is  undisputed  that  a  determination  as  to  the  cost  of  the 
proposed    road  is  of  great  materiality  in  this  case.     The 
reasons  for  this  are  too  obvious  to  require  discussion. 
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Upon  the  former  hearing  the  Commission  found  that  such 
cost  would  be  at  least  the  sum  of  $100,000,000.  The  appli- 
cant's own  estimate  was  $85,559,018.  Upon  this  hearing  it 
has  adhered  to  that  estimate,  while  the  estimate  presented 
by  the  objectors  is  the  sum  of  $117,246,551,  a  difference  of 
$31,687,533  between  the  two  estimates. 

The  following  are  copies  of  the  two  estimates : 


Buitalo.'Rochbstbb  and  Eabtbrn  Railroad  Ebttuatb  or  Ck>8T  of  OoifaTBUcnoif 


Item 

ExeavBtioii,  rook 

ExoavBtion,  oiho'  nutterttl. , 

Excavation,  borrow 

Excavation  bonow 

Excavation,  borrow 

Excavation,  overfaaol. , 


QuantUy 
6.299.900 
9,790.700 
3.382.800 
300.000 
2.667.500 
....     120.600,000 
Excavation,  overhaul 892,923,000 


VnU 
c.  y... 
c.y... 
cy... 
c.y... 
o.y... 
c.y... 
cy... 


Clearing.. 
Grubbing. 


1.500 
1,000 


Culverts,  e.i.  pipe. 

Culverts  and  drain,  vit.  pipe. . . . 
Culverts,  masonry  for  pipe  ends. 
Culverts,  boxes  and  arches 


8.437  l.f... 

24.000  l.f... 

990  0.  y.. 

149.763  c.y.. 

Bridges,  masonry 068.564  c.y.. 

Bridges.  104  pile  and  timber  foundir 

tions 

Bridges,  steel 172,143.500  lbs... 


Retaining  walls,  masonry. . . . 
Pile  and  timber  foundatiooi. , 


110.000    o.y.. 


Tunnels.. 


l.f.. 


Fencing....... 

Cattle-guards. 


190,080 
140 


rods, 
set... 


Track  material,  rail  90  lbs 

Track  material,  joints  complete.. 

Track  material,  spikes 

Track  material,  ties 


Track  laymg 

Track  ballasting. 


Telegraph  line. 


84,010  tons... 

213.840  No..., 

8.584.196  lbs...., 

1.568,160  No... 

694  miles... 

694  miles... 

800  mUea.. 


PricB  Amomt 

II  26  $6,624,750 

30  2.937.210 

76  2,537.100 

00  180.000 
80  770.250 

01  1,205,000 
005  4.464,616 


Tatab 


•  $18,718,925 


60  00 
200  00 


$76,000 
200,000 


10  00  $84,370 

1  00  24.000 

10  00  9.900 

10  00  1.497.630 


9  00  $6,017,076 


216.000 
06   8.607.176 


800 


$880,000 
60.000 


160  00   $274,500 


1  00 
25  00 


$190,080 
3.700 


81  00  12,604.310 

2  00    427,680 

025    89.606 

68   1.066.350 


600  00   $356,400 
3.000  00   1.782,000 


160  00    $45,000 


276.000 
1.615,900 

14.840.251 

930,000 
274.500 

193.780 

4,187,945 
2,138.400 

45.onn 
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BuTFALO,  RocRvaraB  AMD  EAAmuT  Railroad  EsnuATD  of  Coot  ov  Conbtbuo 
TiON  ificndudedi 
Ilmi  Quantity     UnU  Prim        Awtomt  TUA 

SCatioaa,  yuds.  and  tflnninalK 

Vnaaptl  ^ts,ikm 

Minor  fltatioos 

Wftter  ttatioiis 


Fifty  milei  yard  and  temunal  traeki. 
Bcetkm  Iwani,  includmc  equipment. .. 
Bigbtaf  my 


6 

No 

$40,000  00 

S240.000 

66 

No 

8.000  00 

168.000 

15 

No 

6.000  00 

90.000 

6 

a(K«taU. 

2.000  00 

240.000 
270,000 

11.008.000 

fiO 

No.... 

326  00 

116.250 

16.250 

6,000 

•era... 

400  00 

12.000.000 

2.000.000 

Total $46,243,061 

.lOpereent 4.624,306 


$50,868,346 

fiigiiieeriDg.  5  per  cent 2,643.417 

AdminiiCntaaii,  legal,  and  feneral  ofBae  eKpeoaei  during  oonatruetion 760.000 


Total $64,161,763 

Equipment 10,000.000 

lotereflt  two  yeaa  at  6  per  eeat 8.664,002 

-  Onaniatinn,  finanmng.  and  eontinceDt  expense  at  16  per  cent 12,842.363 


'  $86,669,018 

Nsw  YoBX  Cbmtbal's  Estiuatc  OF  Coot  of  CoNSTBUonoir 

Item                                   UnU  Quantity             Prict  Amount 

Land,  farm acrea 3.970  t008.600 

Land,  TxUage  property acres 824  1,295.000 

Land,  apeeial  property acrea 1.020  2,884.000 

Land,  city  property a.  f 3,604.000  4.600,000 

CleariDg  and  grubbing acrea 1,000          $100  00  100.000 

Grading,  onclaaaified c.  y 89,110,000  21080,200 

Grading,  in  water e.  y 64,700                2  00  120,400 

Grading,  rock c.y 221.000  231,400 

Tunnels Lf 1,000            860  00  350.000 

Grading  highwaya o.  y 8,360,000  1,708,000 

Damages,  highways 1100.000 

Concrete  (inc.  cattle-passes) e.  y 607,625  5,060,085 

Piling,  fumiahed  and  driven Lf 584,100                    50  292,050 

Steel  aupenitructurea: 

I-beama tons 1,200 75,540 

Girders tons 57,090  4,877,600 

Viaducts tons 7.200  663.700 

Trusses tons, 43,865  4,1)52.850 

Drawbridge  machinery 25.000 

Decks,  double  track 1.  f 

Ci.  pipe tons 

V.t.  pipe,  6-in 1.  f 

V.t.  pipe,  10-in Lf 

V.t.  pipe,  16-in 1.  f 

Floor  for  highway  bridges s.f 


37,105 

8  00 

206.840 

8,724     .. 

488,860 
31,760 

39.700 

80 

21.800 

1  20 

20,160 

13.000 

1  80 

25.020 

847.000 

80 

254.100 
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New  YoBK  CsNnuL'B  EsTisf  ATB  OF  CosT  OT  CoN0TBUcnoif  (ccnHnued) 
Item  Unit 


Track,  main  00  lb 

Track,  sidings  and  yards 

Crossovers 

Handcars  and  tools 

Fences 

Snow-fences 

Highway  grade  crossings 

Farm  grade  crossings 

Cattle-guards  at  same 

Signs 

Engine  houses  and  all  equipment. . . 
Minor  engine  facilities,  exclusive  of 

water  supply 

Water  supply 

Water  tanks 

Water  colunms 

Pass,  stations,  Ist  cl 

Pass,  stations,  2nd  cl 

Pass,  stations,  3rd  cl 

Combination  stations 

Freight  houses 

Yard  offices  and  minor  buildings. . . 

Track  scales 

Transfer  houses  and  platforms 

Paving  in  team  yards 

Local  car  repair  facilities 

Stock  yards  (local) 

Stock  yards  (general) 

Pillar  and  gantry  cranes 

Brown  hoists 

Telegraph  lines 

Signals 

Interlocking 

Docks  and  bulkheads 

Dredging 

Grain  elevators 

Buildings  for  general  offices , 

Gkineral  repair  shops 


l.f 

l.f 

No 

No.  sets. 
rods .... 
rods .... 

No 

No 

No 


QuanlUy 

3,180,300 

1,450.000 

150 

87 

105,440 

40,366 

57 

306 

716 


Amount 


stalls. 


Price 

$2  10  $6,607,530 

1  60  2,184,000 

500  00  75.000 

300  00  26. 100 

1  00  105.440 

2  00  80,730 
100  00  6.702 

20  00  6. 120 

6  00  4.205 

6.000 

125        8.000  00  1.000.000 


gals. 
No.. 
No.. 
No.. 
No.  . 
No.. 
B.  f.. 
s.  f.. 
No.. 
No.. 


fly 

No 

No 

No 

No 

No 

miles 

miles  block 
No.  of  levers 

l.f 

c.  y 

bu 


1.625.000 
72 

6  . 
10  . 
20  . 
21 

230.000 

44.318 

11 

4     . 
68.000 

7  . 
40 

1     . 
14 
2 
300.3 
302.2 
670 
11.200 
461.300 
4,000.000 


05 
500  00 


2.000  00 
2  00 
2  00 

6,000  00 

2  00 
350  00 


2.000  00 

50  000  00 

400  00 

4.000  00 

700  00 

70  00 

50 

60 


51 . 100 

117,800 

81.2.50 

36.000 

311.400 

42.000 

14.500 

42.000 

478.000 

88.636 

55.000 

35.000 

136.000 

45,000 

14.000 

100.000 

28.000 

100.000 

123,720 

1.200,800 

460.000 

784.000 

230.650 

2.000.000 

400.000 

1,150.000 


Construction  cost,  exclusive  of  right  of  way  and  land  damages $58. 383 .  84S 

Contingencies,  10  per  cent 6. 83S. 384 


$64,222,232 
Kght  of  way  and  land  damages 10,057.500 


$75,170,732 

Engineering  and  supervision,  5  per  cent 3, 758, 087 

Organisation  and  legal  expenses,  1  per  cent 751, 707 


Interest  durini;  construction,  10  per  cent  (6  per  cent  per  annum) . 


$70,600,516 
7,060.052 

$87,050,508 
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Nbw  York  Cenisal's  EemuATB  of  Cost  of  Oonstbuction  (eondtided) 

Item                                  Unit              QuarUiiy                Price  Amount 
Equipment: 

LcKomotives 300    $16.000  00  $4,800,000 

Frei«htcars 8.000            700  00  5.600.000 

Paaaenger  cars 100        9.000  00  000,000 

Wreckmg  outfits .' 5      30.000  00  160.000 

Snow  equipments 60. 000 

Work  equipments 60,000 

Cont.  on  equipments 460, 000 

$12,000,000 
Discount  assumed,  15  per  cent 17, 686. 983 

Total  investment $117. 246,561 

These  estimates  of  the  respective  parties  have  been  sub- 
jected to  careful  and  painstaking  examination.  All  of  the 
evidence  relating  to  them  has  been  examined  with  care  and 
an  analysis  has  been  made  of  the  matters  in  difference, 
whether  in  quantity  or  unit  prices.  After  such  analysis  and 
examination  the  Commission  adheres  to  its  former  conclusion 
that  the  cost  of  the  road  would  be  not  less  than  $100,000,000. 

It  is  unnecessary  at  this  time  to  enter  into  a  discussion  of 
the  details  of  these  estimates.  In  its  former  opinion  the  Com- 
mission expressly  stated :  ^^  We  believe  that  if  the  cost  were 
this  latter  sum  ($85,000,000)  every  conclusion  which  follows 
from  the  estimate  of  $100,000,000  would  be  equally  true"; 
and  to  this  view  the  Commission  still  holds.  In  the  making 
of  the  estimates  there  is  room  for  wide  differences  of  opinion 
in  theory,  but  upon  many  points  where  there  are  differences 
in  the  estimates  there  can  be  no  reasonable  chance  for  a  differ- 
ence of  opinion  as  to  the  necessities  of  the  case.  One  example 
of  this  will  illustrate  many  cases.  On  page  43  of  the  appli- 
cant's brief,  Vol.  1,  No.  2,  is  to  be  found  the  following: 
"  Two  water  terminals,  not  included  in  Buffalo,  Rochester 
and  Eastern  estimate  as  such  terminals,  would  probably  be 
built  and  operated  by  separate  terminal  companies.  There- 
fore item  of  $4,000,000  in  New  York  Central  estimate  should 
not  be  included." 
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This  matter  of  $4,000,000  refers  to  the  estimate  of  the 
New  York  Central  upon  the  former  hearing.  The  two  termi- 
nals referred  to  are  those  at  Lake  Erie  and  the  Hudson  river. 
They  are  both  indispensable,  acjcording  to  the  applicant's 
theory,  to  a  proper  operation  of  its  road  and  its  successful 
working.  The  Commission  is  entirely  unable  to  comprehend 
why  they  should  be  eliminated  from  the  cost  of  the  road  inas- 
much as  they  will  be  an  essential  part  thereof.  Without  the 
water  terminal  at  Buffalo  the  lake  business  would  be  a 
n^ligible  quantity. 

The  second  determination  of  material  fact  is,  therefore, 
that  the  proposed  cost  will  be  not  less  than  $100,000,000. 
This  would  make  an  average  cost  per  mile  of  $336,700.  An 
annual  return  of  5  per  cent  upon  the  capital  invested  would 
require  a  net  income  of  $5,000,000,  which  would  necessitate 
a  net  income  of  $16,836  per  mile.  With  an  assumed  operat- 
ing ratio  of  66  per  cent,  this  would  require  a  gross  operating 
revenue  of  $14,286,741,  without  providing  for  taxes  and 
depreciation  beyond  that  taken  care  of  in  maintenance 
charges. 

ADEQUACY  OF  THE  EXISTING  THROUGH  FACILITIES 

In  reaching  its  determination  upon  the  former  hearing  tlie 
Conmiission  voted  upon  the  following  specific  question :  "Are 
existing  facilities  adequate  for  the  existing  through  traffic?" 
Upon  this  each  and  every  Commissioner  voted  "  Yes  ".  This 
was  in  February,  1909,  nearly  two  and  one-half  years  since. 
The  conclusion  thus  reached  was  based  upon  the  evidence  in 
the  case  and  upon  the  knowledge  of  the  Commission  of  the 
extent  of  the  facilities  and  the  character  of  the  service 
afforded  by  the  various  through  lines  leading  eastward  from 
Buffalo.  Since  taking  that  vote  the  Commission  has  had  the 
benefit  of  its  added  experience  of  nearly  two  and  one-half 
years  in  closely  observing  traffic  conditions. 

The  applicant  upon  this  hearing  has  produced  a  large  num- 
ber of  witnesses  whose  evidence  relates  to  the  service  afforded 
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by  the  If  ew  York  Central.  It  is  a  material  circumstance  that 
this  new  evidence  relates  to  shipments  made  from  within  the 
State  of  New  York  either  to  points  within  the  State  or  to 
Xew  England  points.  It  will  therefore  be  considered  in 
another  connection,  namely,  in  the  discussion  of  the  facilities 
for  the  local  traffic.  So  far  as  the  through  traffic  is  concerned 
the  condition  of  the  new  evidence  is  as  follows : 

a.  The  applicant  has  not  shown  that  at  any  time  since  the 
former  decision  either  the  New  York  Central  or  any  other 
road  leading  east  from  Buffalo  has  refused  to  accept  freight 
from  western  connections,  or  failed  to  transport  the  same, 
when  accepted,  without  delay  to  the  point  of  consignment. 

b.  It  has  not  shown  any  delays  in  handling  any  eastbound 
through  freight  coming  from  the  west  either  by  rail  or  water 
and  delivered  to  existing  rail  lines  at  Buffalo,  since  1907. 

c.  It  has  not  shown  any  congestion  in  the  elevators  at 
Buffalo  existing  since  1907,  or  that  any  grain  has  been  held 
in  those  elevators,  or  any  elevators,  because  of  the  inability 
to  forward  the  same  by  rail  eastward,  except  one  item  of 
evidence  of  about  600  cars  —  in  which  it  was  alleged  there 
was  some  delay  in  their  being  furnished  —  out  of  a  total  of 
5000,  but  with  no  specification  of  the  road  or  roads  which 
were  chargeable  with  the  delay. 

d.  It  has  not  shown  that  either  the  Central  or  the  Delaware 
and  Hudson  has  failed  to  accept  any  of  the  traffic  offered 
them,  or  either  of  them,  by  the  Boston  and  Maine,  and 
promptly  transport  the  same  to  destination. 

e.  It  has  not  shown  that  there  has  been  any  delay  in 
promptly  forwarding  freight  by  any  New  York  line  offered 
by  the  Boston  and  Albany  or  by  the  New  York,  New  Haven 
and  Hartford. 

To  sum  up  the  matter,  the  case  is  practically  barren  of 
evidence  showing  delays  in  tho  handling:  of  through  freight, 
meaning  thereby  freight  coming  from  the  wegt  of  Buffalo  or 
east  of  Albany  and  Troy. 
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The  Commission  has  no  knowledge,  official  or  otherwise,  of 
any  delays  or  lack  of  facilities  on  the  part  of  the  existing 
roads  in  handling  such  through  freight,  since  the  year  1907. 
In  addition  to  a  lack  of  complaints,  it  has  had  several  pro- 
ceedings before  it  which  necessarily  involved  inquiry  into  the 
matter,  and  such  inquiries  have  failed  to  reveal  delays  in  the 
handling  of  this  class  of  business  or  lack  of  facilities  for  that 
purpose.  It  has  also  taken  occasion  during  the  past  three 
years  to  have  observations  made  by  its  inspectors. 

One  of  the  serious  complaints  which  met  this  Commission 
upon  its  taking  office,  and  to  which  it  referred  in  its  former 
opinion  in  this  case,  was  that  the  railroads  did  not  serve  ade- 
quately the  grain  traffic  from  the  Lakes  passing  through  the 
elevators  at  Buffalo.  Such  traffic  is  usually  termed  ex-lake 
traffic  and  will  be  hereinafter  referred  to  by  that  term.  The 
Commission  has  had  that  situation  under  observation  now 
for  four  years.  During  the  greater  part  of  the  time  it  has 
had  a  traffic  inspcx^tor  stationed  at  Buffalo  making  constant 
reports  of  the  situation.  It  did  not,  however,  have  detailed 
daily  reports  upon  the  car  supply  and  car  shipments  until  the 
latter  part  of  October,  1910.  Commencing  with  the  21st  of 
October,  1910,  it  has  had  daily  reports  from  its  inspector  at 
Buffalo,  showing  the  number  of  cars  on  hand  ready  to  receive 
ex-lake  grain  held  by  each  road  handling  such  traffic,  in  the 
morning  of  the  day,  and  the  number  of  cars  actually  loaded 
and  shipped  out  during  the  same  day.  These  reports  have 
been  tabulated  from  October  21,  1910,  to  June  18,  1911. 
The  detailed  tables  showing  the  condition  each  day  it  is 
unnecessary  to  insert  at  this  place;  a  summary  of  the  same 
by  months,  representing  the  situation  with  all  substantial  cor- 
rectness during  the  entire  period,  will  suffice. 

The  following  table  shows  under  the  name  of  each  road  the 
average  number  of  cars  ready  from  day  to  day,  in  the  morn- 
ing of  the  day,  the  number  of  cars  actually  loaded  and  ship- 
ped out  during  the  day,   and  the  percentage  of  the  total 
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number  of  cars  actually  loaded  and  shipped  to  the  cars  ready 
to  be  loaded  and  shipped. 

Central      D.,  L.  dc  W.      Lehiqb        Erib 

Oeil  367  162  44  506  \2S  25  346  66  19  81  31  38 

Nov  428  110  26  359  62  17  299  31  10  148  23  16 

Dec  367  47  13  289  22  8  171  8  5  73  8  11 

Jan  1C6  27'  16  364  16  4  120  6  5  78  3  5 

Feb  153  28  18  575  25  4  49  10  20  64  3  5 

Mch  133  27  20  777  23  3  67  12  18  45  2  4 

Apl  130  45  35  801  33  4  113  9  8  112  13  12 

May  281  131  47  351  99  26  182  49  27  154  51  33 

Jun» 198  79  40  434  67  13  102  31  30  158  40  25 

1  Beginning  October  21,  1910. 

2  Ending  June  18,  1911. 

This  table  shows  a  total  of  30,802  cars  of  ex-lake  grain 
loaded  out  by  the  four  roads  named  during  the  stated  period. 
No  comment  need  be  made  upon  it. 

In  the  disposition  of  this  case  the  Commission  does  not 
deem  it  essential  to  go  back  to  the  facilities  afforded  or  the 
service  rendered  in  1907,  or  in  the  years  immediately  pre- 
ceding. The  service  rendered  in  that  and  preceding  years 
was  fully  discussed  in  the  former  opinion,  and  in  some 
respects  severely  condemned.  Three  and  one-half  years  have 
elapsed  since  that  time,  and  the  railroads  have  been 
afforded  opportunity  to  make  such  additions  and  betterments 
to  their  facilities  and  such  improvements  to  their  service  as 
the  exigencies  of  the  case  demanded.  In  the  year  1911  they 
must  be  judged  by  the  facilities  which  they  then  possess  and 
by  the  service  which  they  then  render.  The  possibilities  of 
the  future  must  be  judged  by  the  extent  of  the  facilities  which 
they  now  have  and  not  by  those  which  they  had  four  years 
ago.  It  is  unquestioned  that  some  of  the  roads,  at  least,  have 
made  large  expenditures  and  that  the  effect  of  such  expendi- 
tures upon  the  service  has  been  noticeable.     It  is  not  for  a 
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moment  to  be  assumed  that  the  service  can  not  be  improved. 
There  is  no  railroad  whose  service  has  reached  the  point  of 
perfection.  It  is  not  to  be  assumed  that  facilities  will  not 
be  needed  in  the  future  in  addition  to  those  which  are  now 
possessed.  As  to  those  facilities,  the  question  will  be  whether 
they  can  be  supplied  as  the  occasion  for  them  arises  and 
whether  the  railroad  companies  will  supply  them  to  the 
extent  the  public  service  requires. 

It  is  to  be  observed  that  upon  the  applicant's  own  showing 
at  least  nine-tenths  of  all  the  service  which  it  proposes  to  per^ 
form  is  in  the  handling  of  this  through  freight,  meaning 
hereby,  as  before,  freight  coming  from  west  of  Buffalo  by  lake 
or  rail,  and  freight  coming  from  east  of  Albany  and  Troy  by 
rail. 

It  makes  no  showing  whatever  that  the  facilities  for  the 
handling  of  this  freight  at  the  present  time  are  inadequate 
or  defective.  It  does  make  numerous  assertions  for  which 
we  find  no  warrant  in  the  evidence.  Thus,  in  its  brief  it  says : 
"We  regard,  however,  as  an  absolute  demonstration  and 
proof  that  there  is  now  more  than  4,500,000  tons  of  freight  to 
be  moved  by  rail  from  the  Niagara  Frontier  in  excess  of  what 
is  required  to  maintain  all  existing  lines.''  We  are  unable  to 
find  any  proof  warranting  this  statement.  Again,  upon  this 
point  it  asserts  in  another  place :  "  Sixty  million  tons  are 
bandied  through  the  Buffalo  gateway,  not  including  the  canal 
shipments  of  the  corresponding  year  of  2,540,907  tons." 
This  remark  relates  to  the  year  1906,  and  we  know  of  no 
evidence  supporting  its  correctness.  The  four  great  trunk 
lines  carrying  freight  eastward  from  Buffalo  are  the  Central, 
Lackawanna,  Erie,  and  Lehigh.  These  four  lines  reported 
to  this  Commission  that  for  the  year  ended  June  30,  1909, 
the  total  number  of  tons  carried  upon  their  entire  systems, 
aggregating  7884  miles,  was  116,807,739.  That  over  half 
of  this  was  handled  through  the  Buffalo  gateway  is  the  claim 
of  the  applicant.  We  are  unable  to  find  any  facts  in  the 
record  and  none  within  our  oflScial  knowledge  which  justify 
any  such  claim. 
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An  enormous  volume  of  fi^ires  has  been  laid  before  us, 
oompiled  from  various  sources,  as  to  the  amount  of  traffic 
handled  at  this  or  that  point  It  has  received  attentive  con- 
sideration, but  the  one  fact  which  is  paramount  and  over- 
shadows all  others  is  that  at  the  present  time  and  for  three 
years  past  the  railroads  have  been  handling  all  the  through 
freight  satisfactorily  and  without  complaint,  so  far  as  this 
Commission  is  advised  by  the  record  in  this  case  or  in  any 
other  manner. 

We  are  therefore  constrained,  upon  a  consideration  of  all 
the  evidence  in  the  case  and  of  all  the  facts  within  our  knowl- 
edge, to  find  as  the  third  matter  of  fact  that  the  existing 
facilities  for  handling  that  class  of  business,  from  which  the 
applicant  proposes  to  obtain  nine-tenths  of  all  its  revenues, 
are  adequate,  and  that  the  business  has  been  and  is  being 
handled  satisfactorily.  If  we  are  mistaken  in  this  conclusion 
it  is  not  because  of  lack  of  effort  to  ascertain  the  real  fact 

HANDLING  OF  LOCAL  TRAFFIC  BY  THE  NEW  YORK  CENTRAL 

SINCE  1907 

We  now  oome  to  the  point  to  which  the  great  bulk  of  the 
new  evidence  adduced  by  the  applicant  upon  this  rehearing 
was  addressed.  One  of  the  findings  of  fact  upon  which  the 
former  decision  in  this  case  was  based  was  that  the  existing 
railroad  facilities  within  the  territory  reached  by  the  pro- 
posed road  were  unquestionably  adequate  for  existing  business 
and  that  the  existing  tracks  were  adequate  for  a  very  large 
increase  in  future  traffic,  and  that  whatever  terminals,  yards, 
sidings,  engine  houses,  locomotives,  and  other  facilities  would 
be  required  to  properly  provide  for  future  increase  in  traffic, 
were  either  then  being  provided  or  could  be  readily  supplied 
from  time  to  time  as  occasion  requires  them. 

These  findings  of  fact  have  been  seriously  challenged  by 
the  applicant,  and  its  method  of  demonstratiiis:  the  error  into 
which  the  Commission  is  alleged  to  have  fallen  has  been,  not 
by  showing  the  extent  of  the  facilities  provided,  but. by 
attempting  to  show  that  whatever  they  may  be  they  have  been 
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inadequate  to  take  care  of  the  businesji  offered  the  Central 
with  proper  dispatch  and  efficiency.  It  has  called  some 
seventy-four  witnesses  who  have  given  evidence  of  greater  or 
less  importance  regarding  alleged  undue  and  unreasonable 
delays  in  the  transportation  of  freight,  and  some  thirty-five 
witnesses  have  given  evidence  claimed  to  show  that  there  have 
been  delays  in  furnishing  cars  when  required  for  carload 
shipments.  Failure  to  supply  needed  equipment  when 
required  and  undue  and  unreasonable  delays  to  freight  in 
transit  are  of  course  very  cogent  and  powerful  evidence 
tending  to  show  lack  of  facilities,  and  it  makes  no  difference 
in  fact  to  the  shipper  or  consignee  whether  his  difiiculties 
arise  from  lack  of  facilities  or  lack  of  proper  management, 
the  result  to  him  is  the  same  in  either  case ;  and  while  delays 
and  poor  service  may  arise  from  either  cause  it  is  not  par- 
ticularly essential  to  him  to  inquire  from  which. 

In  giving  fair  and  reasonable  consideration  to  this  evi- 
dence it  is  essential  first  to  take  into  consideration  the  volume 
of  business  transacted  by  the  Central.  In  the  operation  of 
any  railroad  there  will  always  be  delays,  errors,  omissions, 
and  accidents  arising  from  unforeseen  and  unpreventable 
causes  so  that  the  service  can  never  be  up  to  the  highest  pos- 
sible standard  of  theoretical  efficiency.  The  percentage  of 
proven  delays  to  the  entire  amount  of  traffic  is  certainly  a 
matter  which  can  not  be  overlooked.  It  has  been  shown  that 
the  Central  receives  about  30,000  consignments  daily,  and 
handles  from  18,000  to  20,000  cars  a  day.  In  the  handling 
of  this  vast  volume  of  business  there  will  be  a  certain  per^ 
centage  of  delays  unavoidable,  arising  from  what  is  commonly 
known  as  the  failure  of  the  human  element:  that  is  to  say, 
the  errors  of  individuals  in  failing  to  discharge  their  duties 
promptly  and  accurately  at  the  precise  moment  needed  in 
order  to  insure  the  highest  theoretical  efficiency.  There 
will  also  be  inevitable  accidents.  There  will  be  bad  weather 
conditions,  especially  in  the  winter.  There  will  be  a  variety 
of  other  matters  occasioning  delays  which  are  too  well  known 
to  require  further  enumeration. 
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It  is  impracticable,  and  would  be  useless  if  it  were  prac- 
ticable, to  review  each  and  every  item  of  evidence  presented 
by  the  various  witnesses  regarding  delays  in  transit.  A  care- 
ful examination  has  been  made  of  each  case  and  the  answer 
made  thereto  by  the  Central,  either  by  general  or  specific 
evidence.  An  analysis  and  classification  of  this  evidence 
throw  the  failures  and  delays  in  transit  mentioned  by  the 
various  witnesses  into  certain  general  divisions: 

1.  Failures  and  delays  too  trivial  in  their  nature  to 
base  upon  them  any  charge  of  defective  service. 

The  evidence  of  a  very  considerable  proportion  of  the  wit- 
nesses sworn  by  the  applicant  upon  failures  and  delays  in 
transit  falls  under  this  head.  The  witnesses  were  evidently 
unfamiliar  with  the  length  of  time  required  for  the  proper 
handling  of  their  business,  were  inaccurate  in  detail,  and 
uncertain  as  to  particulars. 

2.  Failures  and  delays  which  are  unavoidable  in  the  opera- 
tion of  any  road  and  which  will  inevitably  occur  from  time  to 
time  under  any  management  and  with  any  amount  of 
facilities. 

Some  of  the  delays  complained  of  by  applicant's  witnesses 
have  been  shown  by  specific  evidence  adduced  by  the  objectors 
to  belong  to  this  class. 

3.  Alleged  failures  and  delays  which  upon  examination  are 
not  found  to  be  well  based  and  in  which  the  service  was  in 
fact  adequate. 

Many  of  the  cases  alleged  by  the  witnesses  constituted  ser- 
vice which  in  the  judgment  of  this  Commission  was  adequate 
and  sufficient. 

4.  Failures  and  delays  in  interstate  commerce  in  which  it 
is  impossible  from  applicant's  evidence  to  say  whether  the 
delay  occurred  upon  the  line  of  the  Central  or  upon  the  line 
of  some  connecting  carrier  outside  of  the  State. 

There  was  some  evidence  given  showing  delavs  in  ship- 
ments into  Xew  England,  the  deliveries  being  made  at  points 
on  the  New  Haven  and  on  the  Rutland.     In  none  of  these 
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cases  where  a  real  delay  was  shown  was  it  possible  to  ascer- 
tain from  the  evidence  whether  the  delay  was  that  of  the 
Central  or  other  carrier  accepting  the  consignment  in  this 
State,  or  of  the  New  England  road  to  which  it  was  trans- 
ferred before  reaching  the  point  of  consignment  This  Com- 
mission has  had  occasion  to  trace  many  such  shipments,  and 
in  a  great  majority  of  cases  where  it  has  caused  the  delay  to 
be  traced  out  it  has  found  it  to  be  upon  the  connecting  road 
and  not  upon  the  Central.  This  does  not  show  that  any  of 
the  delays  proved  in  this  case  were  of  this  character,  but  it 
does  demonstrate  conclusively  that  it  is  not  just  to  attribute 
the  delay  to  the  initial  carrier  simply  because  there  is  a  delay. 
It  is,  however,  an  ineradicable  tendency  of  human  nature  to 
attribute  the  delay,  where  the  cause  is  unknown,  to  the 
carrier  to  which  the  consignment  was  delivered. 

5.  Failures  and  delays  arising  from  causes  which  may  be 
removed  by  the  action  of  this  Commission. 

Some  delays  were  shown,  occasion  for  which  may  be  classi- 
fied under  this  head,  and  in  all  of  these  instances  it  is  believed 
that  the  cause  has  been  removed. 

6.  Failures  and  delays  which  occurred  before  the  year 
1908. 

Some  of  the  evidence  related  to  such  delays,  but  we  hold 
concerning  those  delays,  as  with  reference  to  delays  in 
through  shipments,  that  the  situation  must  be  judged  as  it 
exists  at  the  present  time  and  not  as  it  existed  before  strenu- 
ous efforts  had  been  made  both  by  the  carriers  and  this  Com- 
mission to  produce  a  better  state  of  affairs. 

7.  Delays  concerning  which  there  is  a  serious  dispute  as  to 
the  facts. 

A  considerable  volume  of  evidence  was  given  by  the  appli- 
cant concerning  the  alleged  delays  in  transit,  the  proof  con- 
cerning which  was  derived  from  what  is  known  as  the  postal 
card  system.  In  this  system  the  consignor  forwards  to  the 
consignee  a  postal  card  giving  the  date  of  delivery  by  him  to 
the  carrier,  and  requests  from  the  consignee  a  return  of  the 
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card  stating  the  date  of  the  receipt  of  the  comsigmnent.  The 
difference  between  the  two  dates  is  taken  as  the  time  occupied 
by  the  carrier  in  performing  its  service,  and  the  reasonable- 
ness and  adequacy  of  service  is  judged  by  this  time.  In  other 
cases  the  testimony  was  based  upon  the  dates  of  bills  of  lading 
and  time  of  the  receipt  of  the  goods  by  the  consignee.  In  a 
considerable  number  of  instances  the  applicant,  by  this  class 
of  evidence,  made  a  prima  facie  case  of  bad  service  against 
the  Central.  To  meet  this  testimony  that  company  introduced 
in  evidence  a  transcript  of  its  records  in  a  large  number  of 
shipments,  showing  the  date  of  delivery  of  consigmnent  to  it, 
the  date  the  consignment  reached  the  point  of  delivery  to  con- 
signee, the  date  notice  was  given  to  consignee  of  arrival,  and 
the  date  consignee  accepted  delivery  from  the  carrier.  The 
discrepancies  between  the  two  classes  of  evidence  are  very 
great,  and  so  great  as  to  cast  a  very  large  degree  of  discredit 
upon  one  or  the  other.  It  will  be  profitable  to  consider  these 
discrepancies  somewhat  in  detail. 

A  witness  from  the  city  of  Buffalo  gave  evidence  concern- 
ing alleged  delays  in  the  handling  of  oars  by  the  Central 
between  East  Buffalo  and  Black  Rock,  the  Central  receiving 
the  cars  from  other  carriers  at  East  Buffalo  and  switching 
them  to  the  consignees  at  Black  Hock.  The  evidence  related 
to  the  delivery  of  34  different  cars.  According  to  the  evidence 
of  the  witness  there  was  an  aggregate  of  94  days  required 
to  deliver  these  cars,  an  average  of  2.8  days.  The  records  of 
the  Central  regarding  the  movement  of  these  identical  cars, 
placed  in  evidence,  showed  a  total  of  47  days  occupied  in 
delivery,  or  an  average  of  1.4  days.  In  one  case  the  witness 
claimed  the  car  was  in  the  possession  of  the  Central  for  four 
days,  while  the  evidence  of  the  Central  showed  it  was  but  one 
day.  In  another  case  the  witness  claimed  the  car  to  have  been 
in  possession  of  the  Central  three  days,  while  the  evidence 
of  the  Central  showed  such  car  in  its  possession  but  one  day 

The  evidence  of  the  sole  witness  from  the  city  of  Utica 
affords  another  cogent  illustration  of  this  situation.     This 
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witness  gave  evidence  of  a  number  of  shipments  from  TJtica 
to  different  points,  and  the  following  table  shows  in  the  first 
column  the  place  to  which  consignment  was  made,  in  the 
second  column  the  time  claimed  by  the  witness  to  have  been 
occupied  in  transit,  in  the  third  column  the  time  claimed  by 
the  Central,  as  shown  by  its  records,  to  have  been  the  actual 
time: 

Destination  Witness*  tims  Centrales  time 

Amsterdam 6  days 2  days 

Fonda 4  days same  day 

Little  Falls    3  days 1  day 

Rome 5  da}  s 1   day 

Little  Falls    3  days same  day 

Rochester 3  days 3  days 

Amsterdam 3  days 1  day 

Cohoes 5  days 1  day 

Cohoes 4  days 1  day 

Cohoes 6  days 2  days 

CoV.oes 3  days 1  day 

Cohoes 4  days 1  day 

Amstcr'lam 3  days 1  day 

Amsterrl  am 4  days 1  day 

Amsterdam 4  days 1  day 

Syracuse 3  days 1  day 

Fonda 3  days same  day 

Several  other  illustrative  cases  demonstrated  that  evidence 
of  this  character  can  not  be  accepted  at  its  full  face  value 
without  careful  inquiry  into  the  facts.  In  the  analysis  made 
in  these  cases  the  figures  will  be  placed  in  two  columns :  the 
first  containing  the  claim  of  the  witness  as  to  the  time  occu- 
pied in  transit,  and  the  second  the  time  shown  by  the  official 
records  of  the  Central: 

Claimed  Ansioer 

Case  1:  11  days  7  days 

0  days  4  days 

5  days  4  days 

Case  2:  30  days  4  days  on  Central,  connecting  line  14 

12  days  2  days  on  Central,  connecting  line    4 

held  for  consignee    6 
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Claimed  AnMxer 

Caae  3:  13  days  2  days 

5  days  4  days:   1  holiday,  I  Sunday 

31  days  5  days,  including  delivery 

5  days  correct 

6  days  3  days 

6  days  4  days:  Central  3,  connecting  line  1 
11  days  correct,  car  astray 

10  days  correct:  Central  3,  Boston  and  Maine  7 

Case  4:  6  days  2  days 

5  days  1  day 

7  days  4  days 
9  days  2  days 

5  days  2  days 
10  days  6  days 

8  days  5  days 

6  days  2  days 

Case  5 :  This  relates  to  shipments  from  Rochester  to  a  point  66  miles 
distant  therefrom.  Complaint  that  goods  were  invariably  not  less  than 
3  days  iu  transit,  some  times  longer.  The  records  of  the  Central  show 
all  of  the  consignments  from  Rochester  to  this  witness  during  the  year 
1909,  being  29  in  number:  average  time  1.2  days,  including  Sundays; 
no  consignment  in  transit  more  than  1  day  unless  Sunday  was  included. 

Case  6:  This  complaint  related  to  the  furnishing  of  cars.  Witness 
claimed  he  had  been  delayed  every  time  he  asked  for  cars  during  the 
months  of  December,  1909,  and  January,  1910;  had  great  difficulty  in 
getting  cars  during  these  months.  The  exhibit  of  the  Contral  taken 
from  its  records  showed  the  total  number  of  cars  furnished  witness 
during  the  time  complained  of  was  68:  cars  furnislied  the  day  designated 
by  witness  49,  being  72.1  per  cent  of  total  number;  cars  furnished  on 
the  day  following  designated  day,  10  in  number,  being  14.7  per  cent; 
cars  furnished  second  day  after  designated  date,  5  in  number,  being 
7.3  per  cent;  cars  furnished  third  day,  4  in  number,  being  5.9  per 
cent;  percentage  of  total  furnished  at  date  wanted  and  following  day, 
86.8  per  cent. 

Case  7:  This  was  delivery  of  goods  at  a  point  22  miles  from  Roch- 
ester. Complaint  that  shipments  would  not  arrive  for  three  and  some 
times  five  days.  Central  gave  evidence  of  all  shipments  to  the  witness 
from  Rochester  during  the  year  1909.  Total  number  of  shipments,  76: 
of  this  number  66  were  delivered  in  one  day,  8  in  two  days,  2  in  three 
days;  the  consignee  delayed  taking  delivery  7  days  in  one  case,  6  days 
in  two  cases,  5  days  in  two  cases,  4  days  in  five  cases,  and  3  days 
in  seven  cases. 
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The  foregoing  cases  are  not  cited  as  being  of  any  large 
importance  in  themselves  but  as  showing  the  character  of  the 
evidence  adduced  upon  both  sides  and  the  diiEcuIties  to  be 
encountered  in  endeavoring  to  ascertain  the  real  facts  of  the 
case. 

In  some  cases,  witnesses  having  a  large  number  of  ship- 
ments made  during  a  year  or  other  stated  period  of  time, 
selected  a  few  cases  concerning  which  they  complained,  and 
gave  no  account  of  others,  leaving  the  Commission  to  conclude 
that  the  great  bulk  of  their  shipments  was  satisfactory. 

Upon  a  most  careful  review  of  the  details  of  this  class  of 
evidence  it  is  impossible  for  the  Commission  to  say  other  than 
that  in  a  very  considerable  number  of  the  cases  presented  by 
the  applicant  as  delays,  no  delay  or  inadequate  service  was 
shown;  in  others,  the  delay  which  did  exist  was  owing  to 
unpreventable  causes  in  many  cases.  The  weight  of  evidence 
is  decidedly  in  favor  of  the  Central,  in  many  cases  by  reason 
of  greater  accuracy  of  detail  and  the  use  of  written  records ; 
and  the  net  result  of  the  whole  is  that  the  evidence  has  failed 
to  establish  the  point  for  which  the  applicant  is  contending. 

In  addition,  in  endeavoring  to  meet  the  specific  claims  of 
the  applicant  the  Central  has  offered  generally  evidence  con- 
cerning the  manner  in  which  it  handles  specific  classes  of 
service. 

Evidence  Offered  by  the  Cervlrdl  as  to  the  Character  of  Its 
Service: 

A  very  large  mass  of  exhibits  was  placed  in  evidence  by 
the  Central,  showing  its  methods  of  handling  freight,  the 
number  of  trains  dispatched  by  it  during  given  periods,  and 
the  time  actually  occupied  in  the  transmission  of  freight 
between  given  points.  These  exhibits  run  into  scores,  and 
comprise  an  amount  of  detail  which  it  is  impossible  to  com- 
press satisfactorily  into  a  succinct  statement.  An  attempt 
will  be  made  to  summarize  some  of  the  more  important 
matters. 

1.  Along  the  southerly  shore  of  Lake  Ontario,  west  of 
Oswego  and  east  of  Suspension  Bridge,  is  a  district  served 
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by  the  Central  which  is  largely  devoted  to  the  growing  of 
fruit.  It  is  commonly  known  as  the  fruit  district  The 
demands  for  cars  in  this  district  during  the  fall  of  a  success- 
ful fruit  season  are  very  great.  The  kinds  of  cars  required 
are  refrigerator  and  ventilated  produce  cars.  Good  service 
for  this  character  of  traffic  naturally  demands  prompt  fur- 
nishing of  cars  and  quick  deliveries.  There  are  within  this 
fruit  district  upon  the  lines  of  the  Central  some  fifty-three 
stations.  The  records  of  all  these  stations  have  been  exam- 
ined and  a  transcript  thereof  placed  in  evidence,  for  the 
months  of  September  and  October,  1910.  The  following  is  a 
summary  of  the  results  shown  by  these  statements : 

Bepiemher: 

Total  number  of  cars  ordered 2518 

Furnished  on  day  for  which  ordered 2387  being  94.80%  of  total 

Furnished  next  day  after  day  ordered 126  being    5      %  of  total 

Furnished  second  day  after  day  ordered...         5  being  0.2  %  of  total 

October : 

Total  niunber  of  cars  ordered 4155 

Furnished  on  day  for  which  ordered 3982  being  95.84%  of  total 

Furnished  next  day  after  day  ordered. . . .  148  being  3.56%  of  total 
B^imished  second  day  after  day  ordered...  22  being  0.63%  of  total 
Furnished  third  day  after  day  ordered. ...         3  being    0.07%  of  total 

The  supplying  of  cars  with  reference  to  the  cars  ordered 
and  the  day  for  which  wanted,  in  the  county  of  Wayne,  was 
as  follows: 


Lakeside   

Day 
ordered 

31 

September 

Next 
day 

1 

.    2 
2 

Second 
day 

1 

October 

Day         Next 

ordered       day 

59              3 

94  7 
243             5 

95  13 
16 

5            1 
66            3 
20            7 
4o            9 

Second 
day 

Ontario   

34 

194 
58 

2 

Williamson    

Sodus    

1 

Wallington    

Alton    

North   Kose 

2 
4 

28 

2 

North   Rose 

Red  Creek 

28 
8 

1 

As  to  the  promptness  of  delivery  during  the  fruit  season, 
the  Central  ran  two  fruit  trains  from  Suspension  Bridge  to 
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Rochester,  one  by  the  Falls  branch  and  the  other  over  the  K., 
W.  &  O.,  picking  up  cars  on  the  way.  The  scheduled  time 
of  one  train  during  the  month  of  September,  1910,  was  15 
hours  and  45  minutes ;  the  average  actual  running  time  dur- 
ing this  period  was  14  hours  and  33  minutes.  Of  the  other, 
the  scheduled  time  was  14  hours  and  45  minutes;  the  average 
actual  running  time  11  hours  and  32  minutes.  These  trains 
were  consolidated  at  Rochester  and  thence  ran  to  New  York, 
leaving  Rochester  at  11  a.  m.  and  scheduled  to  arrive  at  New 
York  at  4.30  p.  m.  the  following  day,  being  a  scheduled  time 
of  29  hours  and  30  minutes ;  the  average  actual  running  time 
during  the  month  of  September  was  29  hours  and  53  minutes. 

Freight  Trains,  Their  Scheduled  and  Actual  Running 
Time: 

As  to  the  time  taken  by  the  Central  in  forwarding  freight 
after  it  gets  into  its  possession,  a  vast  amount  of  documentary 
evidence  has  been  submitted  by  it.  A  complete  exhibit  of  the 
number  of  trains  moving  eastward  from  the  Niagara  Frontier 
has  been  made.  The  following  tabulations  show  the  average 
running  time  of  all  trains  moving  from  this  point  for  the 
month  of  July,  1910,  in  connection  with  their  scheduled  run- 
ning time.  It  should  be  noted  that  no  one  has  criticised  the 
scheduled  time  as  being  too  long.  The  tabulations  show  the 
trains  from  West  Seneca  which  reach  the  Central  at  Depew 
by  way  of  the  Terminal  Railway  of  Buffalo,  Suspension 
Bridge,  and  Buffalo,  giving  in  the  first  column  the  symbol  by 
which  the  train  is  known,  in  the  second  column  the  destina- 
tion, in  the  third  column  the  starting  time,  in  the  fourth 
column  the  scheduled  running  time,  and  in  the  fifth  colimm 
the  average  running  time: 

Wbst  Sekbca 

Starting  SeheduU  it*,  run, 

Svrnbd  Destination  time  tinu  time 

N.Y.  4 New  York 6       a.m.  23  h.  24  h.  40  m. 

N.Y.  6 New  York 8       a.  m.  21  h.  45  m.  22  h.  22  m. 

B.A.  4 Albany 8:30  a.m.  19  h.  30  m.  19  h.  26  m. 

B.A.  2 Ahany  to  Boston 9:30  a.m.  15  h.  35  m.  14  h.  47  m. 

W.S.  4 Weehawken 2       p.m.  42  h.  44  h.  50  m. 

B.A.  6 West  Albany 3       p.m.  19  h.  30  m.  19  h.  26  m. 

B.A.  6 Albany  to  Boston 11:30  p.m.  14  h.  45  m.  14  h.  11  m. 
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SymbU  Deatination 

W^.  2 Wechawken 

N.Y.  2 New  York 

B.A  2 West  Albany 

B^\.  2 Albany  to  Boston. 

8.R.  2 Rochester 

S  J>.  2 DeWitt 

S.D.  4 DeWitt 

S.F.  4 Lyons 

R.D.  2 Norwood 


SUBFBNUON    BrIDOS 

Starting 
time 
3  a.  m. 
5:25  a.  m. 
0:30  a.  m. 
9:30  a.  m. 
6  a.  m. 
6:25  a.  m. 
1 :45  p.  m. 
7:45  p.  m. 
9:30  p.m. 


Symbol 

X.B.2 

X.B.2 

B.M.  2 

B.IL4 

B.F.2 

BI.  2 

B.W.  2 

X.N.  2 

BA8 

B.A.  8 

B.J.2 

X.M.  4 

B.D.2 

B.F.  6 

B.D.4 

B.N.A. 


Deatination 

Albany 

Albany  to  Boston . 

Albany 

Rochester 

Lyons 

Newark 

Weehawken 

New  York 

Albany 

Albany  to  Boston. 

Caoandaigua 

New  York 

DoWitt 

Rochi^ter 

DeWitt 

New  York 


Bcttaix) 

Starting 
time 

1  a.  m. 
3:30  p.  m. 
3       a.  m. 

7  a.  m. 
7:30  a.m. 
7:4.)  a.  m. 

8  a.  m. 
10:15  a.m. 
11       a.  m. 

2  a.  m. 
6  p.  m. 
6       p.  m. 

p.  m. 
p.  m. 
p.  m. 


8 
10 
10 
11:30  p.  m. 


Schedule 
time 
27  h. 

24  h.  50  m. 
20  h. 
15  h.  35  m. 

9h. 

13  h.  35  m. 
10  h.  45  m. 

8  h.  15  m. 
24  h. 


Sehedxile 

lime 

16  h.  30  m. 

14  h.    5  m. 

25  h.  30  m. 

8h. 

8h. 

8  h.  30  m. 
22  h.  30  m. 
24  h. 
34  h. 
16  h.  30  m. 

5  h.  15  m. 
24  h. 
12  h 

5h. 
12  h. 
27  h.  30  m. 


At.  run, 
time 
26  h  17  m. 
25  b.  4  m. 
20  h.  20  m. 
14  b.  47  m. 
10  h.  41  m. 
13  h.  40  m. 
12  h.  6  m. 
8  h.  53  m. 
24h.    4m. 


Av.  run. 

time 

15  h.  12  m. 

14  h.  10  m. 

31  h.  1  m. 
7  h.  26  m. 
7  h.  30  m. 

10  h.  16  m. 
23  h.  35  m. 
26  h.  11  m. 

32  h.  53  m. 
17  h.  25  m. 

4  h.  27  m. 
28  h.  5  m. 
12  h.    2  m. 

4  h.  51  m. 
12  h.  12  m. 
28  h.  44  m. 


These  tables  show  some  twenty-seven  trains  leaving  the 
Xiagara  Frontier  daily,  designed  to  accommodate  freight.  It 
is  also  shown  that  v/henever  any  train  is  inadequate  to  handle 
the  offerings,  extra  sections  are  put  on  and  run  under  the 
same  symbol.  There  is,  so  far  as  we  can  discover,  no  evidence 
of  inadequacy  of  this  service  in  handling  the  through  freight 
at  the  present  time.  The  running  tracks  are  ample  to  take 
care  of  it,  and  a  finding  that  the  facilities  offered  for  caring 
for  this  service  are  inadequate  would  be  without  evidence  to 
sustain  it. 

Actual  Running  Time  of  Various  Trains: 

The  Central  has  also  placed  in  evidence  proof  of  the  actual 
running  time  of  various  trains  upon  its  road  for  various 
periods,  as  follows: 
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a.    From  Carroll  Street,  Buffalo,  to  Troy,  from  July  15  to  July  31, 
August  15  to  August  31,  and  September  15  to  September  30,  1910. 
6.    From  Kent  Street  station,  Rochester,  to  Troy  during  same  periods. 

0,  From  Syracuse  to  Troy  during  the  same  periods. 

d.  Of  all  the  cars  loaded  by  the  Buffalo  Fertilizer  Company  of  Buf- 
falo, N.  Y.,  for  points  east  during  the  months  of  February,  March,  and 
April,  1910,  showing  date  delivered  to  the  Central,  destination,  time 
of  arrival  at  point  of  destination,  time  on  New  York  Central,  and  time 
on  connecting  lines.  This  record  embraces  the  movements  of  some  344 
different  cars  to  considerably  over  100  local  points,  and  many  deliveries 
to  the  New  York,  Ontario  and  Western,  Boston  and  Maine,  and  the 
Rutland. 

e.  Record  showing  number  of  cars  and  average  time  from  New  York, 
Troy,  Albany,  Schenectady,  Utica,  Rome,  Rochester,  and  Buffalo,  to 
West  Street  station,  Syracuse,  for  the  periods  July  6  to  23  inclusive, 
1910,  and  September  17  to  30  inclusive,  1910,  showing  in  detail  the 
time  occupied  in  transit  by  each  car. 

/.  Record  of  the  same  matters  for  the  Townsend  Street  station, 
Syracuse. 

g.  Record  of  merchandise  house  cars,  showing  the  average  transit 
time  to  Rochester  from  New  York,  Troy,  Albany,  Schenectady,  Utica, 
Rome,  Syracuse,  and  Buffalo  for  the  period  July  6  to  23,  1910. 

h.  Same  record  for  Rome  for  period  July  6  to  22  inclusive,  and 
September  17  to  30  inclusive,  1910. 

i.  Same  record  for  Utica  from  New  York,  Troy,  Albany,  Rochester, 
Syracuse,  Buffalo,  Rome,  and  Schenectady  for  the  same  periods. 

;.    Same  record  for  Schenectady. 

fc.    Same  record  for  Albany. 

1,  Same  record  for  Troy. 

m.    Same  record  for  Rochester  from  November  2  to  20  inclusive,  1909. 

n.  Same  record  for  Syracuse,  West  Street. 

0.  Same  record  for  Syracuse,  Townsend  Street. 

p.  Same  record  for  Utica. 

q»  Same  record  for  Schenectady. 

r.  Same  record  for  Albany. 

8.  Same  record  for  Troy. 

The  foregoing  records  show  the  movement  of  each  car  in 
the  periods  covered,  totaling  during  the  entire  period  thou- 
sands of  cars.  The  Central  has  also  placed  in  evidence  the 
time  of  movement  of  all  the  less  than  carload  freight  origi- 
nating in  Buffalo,  Eochester,  Lockport,  Syracuse,  and  Utica 
designed  for  Boston,  Eaal;  Cambridge,  Worcester,  and  East 
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Springfield,  Mass.,  during  the  period  from  July  8  to  26, 
1910,  showing  the  average  time  on  the  road  and  average 
terminal  time.  Also  a  record  of  less  than  carload  freight 
from  the  same  stations  to  the  same  points  in  Massachusetts 
from  November  8  to  20,  1910. 

The  character  of  these  exhibits  has  been  briefly  indicated, 
as  was  the  evidence  adduced  by  the  applicant  alleging  delays 
in  transit,  for  the  purpose  of  showing  the  enormous  amount 
of  evidence  which  has  been  placed  before  the  Commission  as 
to  the  character  of  the  service  rendered  by  the  New  York 
Central.  That  company  has  analyzed  and  reported  move- 
ments of  thousands  of  cars,  and  it  would  be  impossible  to 
obtain  a  better  view  of  the  actual  results  than  has  thus  been 
given  except  by  covering  longer  periods  of  time.  The  periods 
of  time  covered  by  these  statements  are  claimed  to  have  been 
selected  without  any  particular  reason,  so  far  as  the  char- 
acter of  the  service  was  concerned,  and  it  is  claimed  that  these 
periods  of  time  are  fair  average  periods.  The  applicant  has 
not  attempted  in  its  brief  or  in  the  oral  summing  up  of  ita 
counsel  to  criticise  the  results  shown  by  these  exhibits,  nor 
has  it  produced  any  proof  upon  rebuttal  tending  to  contradict 
them,  and  it  must  be  held  that  these  results  sustain  beyond 
question  the  contention  of  the  Central  that  its  service  as  a 
whole  is  adequate  and  eflScient. 

RECORD  OF  COMPLAINTS  MADE  TO  THE  COMMISSION 
During  the  year  1910  there  were  received  by  this  Commis- 
sion sixty-one  complaints  in  relation  to  alleged  delays  in  the 
transportation  of  freight  and  in  relation  to  the  furnishing  of 
cars  for  shipment  of  freight.  Of  these,  twelve  related  to 
interstate  commerce,  which  class  of  complaints  is  entertained 
by  the  Commission  and  investigation  made,  the  same  as  in 
the  case  of  complaints  regarding  local  matters.  Of  the  total 
number,  twenty-four  were  against  the  New  York  Central :  of 
which  number  eight  were  found  to  be  unwarranted,  while 
sixteen  had  merit.  An  analysis  of  these  complaints  against 
the  New  York  Central,  as  well  as  of  all  received  during  the 
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year,  fails  to  show  any  charge  of  general  congestion  or  delay, 
or  of  any  shortage  of  equipment,  except  in  October  and 
November  there  was  a  shortage  of  cars  for  the  shipment  of 
potatoes  from  points  on  the  line  of  the  Erie  and  some  of  its 
feeders. 

During  the  period  commencing  January  1  and  ending  June 
15,  1911,  there  were  received  by  this  Cf^mmission  twenty 
complaints  in  relation  to  alleged  delays  in  transportation  and 
the  furnishing  of  cars.  Of  these  complaints,  eleven  were 
against  the  New  York  Central :  six  were  found  to  have  merit 
and  five  were  unwarranted.  No  complaints  have  T>eem 
received  of  chronic  delays  or  of  congestion  at  any  point 

The  experience  of  the  Commission  is  such  as  to  lead  it  to 
believe  that  if  the  railroads  under  its  supervision  were  not 
fairly  and  adequately  serving  the  public  at  the  present  time, 
it  would  have  early  and  emphatic  information  of  such  failure. 

After  the  most  careful  and  comprehensive  study  which  the 
Commission  has  been  able  to  give  to  this  enormous  mass  of 
evidence,  treating  the  matter  in  its  broadest  aspect  and  mak- 
ing all  allowances  in  every  direction  which  good  judgment 
would  seean  to  require,  it  must  hold,  as  it  held  upon  the 
former  decision,  that  the  existing  facilities  are  adequate  for 
existing  business ;  and  it  must  hold  in  addition  thereto  that 
the  service  which  has  been  given  during  the  past  three  years, 
and  is  being  given  now,  is  of  such  a  character  as  not  to  war- 
rant the  construction  of  another  road  for  the  purpose  of 
affording  additional  facilities  and  relief  from  delays  and 
inadequate  service. 

The  Commission  is  thoroughly  aware  that  the  service  nt 
times  upon  the  Central,  as  upon  all  other  roads,  does  not 
reach  the  highest  standard ;  it  is  aware  that  improvement  is 
possible,  but  it  believes  that  all  proper  and  needful  improve- 
ments can  and  will  be  made  by  the  existing  road,  either  by  its 
voluntary  action  or  by  direction  of  this  Commission.  It  can 
not  be  overlooked  that  the  betterment  of  freight  service  is  on« 
of  the  purposes  for  which  this  Commission  was  created. 
This  purpose  it  has  served  in  great  numbers  of  cases.     Its 
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experience  is  such  as  to  justify  the  belief  that  its  authority 
and  powers  are  adequate  to  relieve  and  have  relieved  many 
situations  of  which  shippers  were  justly  entitled  to  complain. 
Conditions  which  undisputedly  existed  in  1907  and  prior 
thereto  exist  no  longer.  From  the  great  and  prosperous  city 
of  Rochester,  which  in  1907  was  loud  in  complaint,  not  one 
witness  has  appeared  upon  this  hearing  to  criticise  in  any 
particular  the  service  rendered  by  railroads  reaching  that 
city.  For  such  incidental  evils  as  arise  and  will  undoubtedly 
continue  to  arise  from  time  to  time,  a  remedy  has  been  pro- 
vided by  law,  and  until  it  is  shown  to  be  inadequate  it  should 
be  relied  upon  rather  than  resort  to  the  creation  of  new  and 
enormously  expensive  facilities  upon  which  precisely  the 
same  class  of  troubles  would  inevitably  occur. 

PASSENGER  SERVICE 

It  should  not  be  overlooked  that  the  applicant  has  made  no 
criticism  upon  the  passenger  service  rendered  either  by  the 
Central  or  any  other  tnmk  line.  It  does  not  dispute  that  the 
entire  passenger  service  rendered  by  the  Central  across  the 
State  is  performed  with  all  reasonable  efficiency.  No  claim 
has  been  made  at  any  time  that  there  is  a  necessity  for  a 
duplication  of  facilities  to  take  care  of  this  class  of  service. 
It  should  also  be  noted  that  there  is  efficient  high  speed  elec- 
tric service  from  Buffalo  to  Rochester,  Rochester  to  Syracuse, 
Syracuse  to  Utica,  TJtica  to  Little  Falls,  Fonda  to  Schenec- 
tady, Schenectady  to  Albany,  Albany  to  Troy,  thus  leaving  a 
break  only  from  Little  Falls  to  Fonda  in  this  class  of  service 
from  Buffalo  to  Troy. 

WOULD  THE  PROPOSED  ROAD  BE  HOPELESSLY  BANKRUPT? 
Beyond  any  question,  the  determination  of  the  question  of 
the  necessity  of  the  proposed  road  must  largely  lie  in  the 
solution  of  the  question  whether  the  earnings  from  its  opera- 
tion would  be  sufficient  to  pay  any  adequate  and  proper  return 
upon  the  money  invested  in  its  construction.  The  law  requir- 
ing the  granting  of  a  certificate  of  public  convenience  and  a 
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necessity  was  enacted  for  the  purpose  of  preventing  the  con- 
struction of  bankrupt  roads  and  for  the  prevention  of  the 
evils  which  would  follow  from  such  construction.  If  it  is 
clearly  apparent  that  a  road  will  be  bankrupt  from  the  outset, 
the  granting  of  a  certificate  of  public  convenience  and  a  neces- 
sity would  be  a  direct  violation  of  the  spirit  and  purpose  of 
the  statute  which  should  not  be  tolerated. 

The  grave  importance  of  this  point  has  been  clearly  recog- 
nized by  the  applicant,  which  has  submitted  a  large  amount  of 
testin^ony,  supplemented  by  a  large  amount  of  argument, 
designed  to  show  that  the  road  would  be,  if  not  a  profitable 
enterprise,  at  least  a  fairly  remunerative  investment 

In  deciding  this  case  upon  the  first  hearing,  the  following 
question  was  submitted  to  vote:  "  Should  we  grant  a  certifi- 
cate to  a  road  which  it  is  demonstrable  will  not  be  able  to 
pay  operating  expenses,  fixed  charges,  and  set  apart  a 
reasonable  sum  for  necessary  additions  and  betterments?" 
and  upon  this  question  each  and  every  of  the  Commis- 
sioners voted  "No".  The  conclusion  then  reached  is  now 
adhered  to  as  being  the  only  conclusion  which  good  sense  and" 
sound  judgment  will  warrant.  As  a  result  of  this  vote  care- 
ful consideration  was  then  given  to  the  question,  will  the 
proposed  road  pay  a  fair  return  on  its  cost,  and  the  con- 
clusions of  the  Commission  upon  that  point  are  found  in 
VoL  I  of  the  opinions  of  the  Commission,  pages  578-595. 
In  that  opinion  the  question  for  consideration  is  stated  in  the 
following  language : 

In  attempting  to  answer  for  the  proposed  road  the  question  above 

propounded  it  is  necessary  to  know  just  what  income  it  must  yield  in 

order  to  offer  a  fair  return  upon  the  investment.     As  has  been  shown 

before,  the  estimate  of  the  applicant  is  that  the  road  will  cost  the  sum 

of  $85,550,018,  while  that  of  the  Commission  is  that  it  will  cost  in 

rooind  numbers  the  sum  of  $100,000,000.     From  these  estimates  results 

follow  which  may  best  be  set  forth  in  the  following  tabular  form: 

Estimate  of  Estimate  tf 

Applicant  C<nnm%»9i0m 

Total  cost  $85,559,018     $100,000,000 

Length  in  miles 297  297 

Cost  per  mile    $288,077  $336,700 
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BttimaU  of  KttimaU  of 

Applicant  CotnmxMion 

Net  income  yielding  6  per  cent  on  cost.'.  •       94, 250, 000        $5, 000, 000 

Operating  ratio,  per  cent 65  65 

GrosB  operating  revenue  needed 12, 142,  850         14,  285,  741 

Gross  operating   revenue   per   mile 40,885  48,100 

Net  income  per  mile  needed  to  pay  5  per 

cent  on  cost 14,  310  16,  835 

The  Commission's  findings  are:  Gross  operating  revenue  required, 
$14,285,741;  gross  operating  revenue  per  mile  required,  $48,100. 

Taking  the  figures  of  the  applicant  to  he  correct,  it  will  be  observed 
that  in  order  to  pay  the  assumed  rate  of  5  per  cent  upon  the  invest- 
ment, the  gross  operating  revenue  per  mile  must  be  the  sum  of  $40,885. 
This  rate  will  yield  a  gross  operating  revenue  of  $12,142,850,  which, 
if  we  assume  the  operating  ratio  to  be  65  per  cent,  would  yield  a  net 
income  of  5  per  cent  on  the  cost,  or  $4,250,000.  It  is  to  be  noted  that 
the  estimated  cost  per  mile  is  $288,077. 

The  question  then  is,  will  the  road  be  able  to  earn  these  sums? 

We  do  not  understand  that  the  applicant  in  any  way  ques- 
tions this  to  be  a  fair  statement  of  the  problem  presented  for 
solution.  On  the  other  hand,  we  do  understand  that  in  its 
brief  it  substantially,  if  not  expressly,  admits  that  the  state- 
ment is  exact  in  all  its  details.  Upon  page  54  of  the  brief 
submitted  upon  this  hearing,  this  admission  is  made  in  the 
following  language : 

On  an  examination  of  all  the  figures,  it  is  fair  to  say  that  this  road 
must  earn  gross  $12,142,850,  and  net  $4,250,000. 

The  applicant's  brief  next  proceeds  as  follows: 

The  next  practical  question  is,  where  is  the  business  to  be  secured 
that  is  required  to  earn  $12,142,850?  We  estimate  that  we  shall  receive 
from  passenger  receipts  from  the  town  and  rural  population  the  sum 
of  $270,000,  or  $1405  per  mile,  or  65  cents  per  capita  per  annum  of 
the  population.  We  estimate  that  we  will  handle  of  local  freight, 
400,000  tons  agricultural  outgoing  freight,  100,000  tons  of  incoming 
freight,  and  220,000  tons  of  manufactured  products,  making  a  total  of 
720,000  tons;  local  average  freight  haul  of  150  miles,  at  one  cent  per 
ton-mile,  a  total  that  we  will  receive  of  $1,080,000,  making  the  total 
received  from  the  local  territory  of  freight  and  passengers  of  $1,350,000. 

This  will  leave  to  be  earned  from  the  carriage  of  through 
freight  $10,792,850.  Assuming,  as  the  applicant  docs,  a  rate 
of  five  and  one-half  mills  per  ton-mile  on  through  freight,  it 
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will  require  that  the  petitioner  carry  6,541,121  tons  of 
through  freight. 

The  Commission  upon  the  former  hearing  examined  with 
great  care  the  question  whether  it  would  be  possible  for  the 
proposed  road  to  earn  a  gross  revenue  of  $48,100  per  mile, 
and  reached  the  conclusion  that  it  could  not  be  done  in  view 
of  the  return  per  mile  yielded  by  the  operations  of  other 
roads.  It  is  unnecessary  to  add  to  the  discussion  upon  this 
point.  The  Commission  has  reviewed  the  discussion  given  in 
its  former  opinion  and  sees  no  reason  to  change  the  opinion 
there  expressed,  and  upon  that  particular  view  of  the  case 
has  nothing  to  add  thereto. 

The  evidence  in  this  case,  however,  covers  matters  which 
were  not  gone  into  upon  the  former  hearing.  The  Central 
has  caused  to  be  made  a  complete  analysis  of  all  its  freight 
business  for  the  year  1909  covering  the  territory  involved, 
and  has  submitted  evidence  and  tables  which  it  claims  show 
fully  all  of  the  freight  business  handled  by  it  in  that  year 
which  could  by  any  possibility  have  been  secured  by  the  pro- 
posed road  had  it  been  in  operation.  This  evidence  is  of 
the  highest  importance,  for  the  following  reasons: 

1.  If  the  proposed  road  had  been  in  operation  in  the  year 
1909,  and  had  secured  all  of  the  business  in  question,  exclud- 
ing the  Central  wholly  therefrom,  we  know  the  full  amount 
of  the  businesis  which  it  would  have  handled. 

2.  We  may  safely  assume  that  it  would  have  been  impos- 
sible for  the  proposed  road,  if  it  had  been  in  operation,  to 
have  secured  all  of  this  business,  and  therefore  that  the 
business  handled  by  it  would  have  been  less  than  the  total 
amount. 

3.  If  the  business  which  the  proposed  road  would  have 
secured  in  that  year  from  the  business  actually  handled  would 
have  left  it  bankrupt,  we  would  then  have  to  inquire 
whether  it  would  have  been  possible  for  it  to  have  secured 
from  other  sources  suflScient  additional  business  to  put  it  in  a 
solvent  condition. 
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These  considerations  make  it  imperative  to  analyze  with 
great  care  the  evidence  submitted  by  the  Central  as  to  the 
traflBc  actually  handled,  the  sources  from  which  it  was 
derived,  and  the  points  to  which  it  was  delivered. 

This  traffic  may  be  divided,  for  the  convenience  of  con- 
sideration, into  various  classes:  (1)  Freight  delivered  to 
the  Central  by  rail  and  water  lines  at  the  Niagara  Frontier, 
being  all  of  the  freight  coming  from  points  west  of  Buffalo ; 
(2)  freight  delivered  to  the  Central  at  Buffalo,  Black  Rock, 
and  North  Tonawanda;  (3)  freight  delivered  to  the  Central 
at  other  points  in  the  State  of  New  York,  destined  both  east 
and  west;  (4)  freight  delivered  to  the  Central  by  the  three 
New  England  roads:  Boston  and  Maine,  Boston  and  Albany, 
and  the  New  Haven. 

The  following  table  ia  an  analysis  of  all  of  the  freight 
traffic  received  by  the  Central  at  the  Niagara  Frontier: 

Freight  Received  at  Niagara  Frontier: 

Under  this  heading  is  assembled  all  the  traffic  obtained  by 
the  Central  from  railroads  and  steamboat  lines  reaching 
Buffalo  Niagara  Frontier  from  the  west,  and  all  the  traffic 
from  Buffalo,  Black  Rock,  and  North  Tonawanda  which  was 
destined  for  points  which  might  be  served  by  the  proposed 
road.  For  convenience,  this  traffic  is  divided  into  two  classes : 
(1)  that  destined  for  points  in  the  State  of  New  York;  (2) 
that  destined  for  New  England  points.  The  amounts  given 
represent  tons. 

A.     For  New  England  Pointa: 

Botton  and     Btftton  and  Hma 

Main*  Albany  Hatn 

1.  Lake  Shore  1 

2.  Michigan  Central  I  5S3, 277   693,  639   453,  306 

3.  Nickel  PUte    J 

4.  Pere  Marquette 

5.  Wahash    

6.  Grand  Trunk 

7.  PennsylvanU   h  ^20.  772        47.064        86.286 

8.  Erie   

9.  B.,  R.  k  P 
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B^Mlomani 
Mam$ 

10.  Western  Transit  Co ^ 

11.  Mutual  Transit  Co )     77»  ^^^ 

12.  D.  k  B.  Steamboat  Co ,       ,  „^„ 

1, 268 


13.  C  &  B.  Transit  Co 

14.  Buffalo,  except  Black  Bock '  116,549 

15.  Black  Rock    3,822 

16.  North  Tonawanda    12,245 


BMicn  ani 
39,470 

2,184 

163.  770 
6,759 
9,666 


Niw 

•6, 182 

3, 132 

67, 199 

7,490 

16,383 


ToUU 916,691 

Total  to  all  New  England  points 


962,542   649.978 
2,528,211 


1.  Lake  Shore  

2.  Michigan  Central 

3.  Nickel  Plate 

4.  Pere  Marquette 

5.  Wabash  

6.  Grand  Trunk 

7.  Pennsylvania   

8.  Erie   

9.  B.,  R.  &  P 

10.  Western  Transit  Co 

11.  Mutual  Transit  Co 

12.  D.  k  B.  Steamboat  Co. . 

13.  C.  ft  B.  Transit  Co 

14.  Buffalo,     except     Black 

Rock 

15.  Black  Rock 

16.  North  Tonawanda 


B.    For  2few  York  Paint9: 

Roeheltr 
UUea 
North  Oneida 

TenaxDonda  7V«y 


166,058   330,564   150,106   237,297 


173, 204    40,  326    61, 354 


16,565 
1,673 

17,278   143,447 

8,  782    16,  629 

53,  667 


7, 229  13, 770 

1,  367  1, 164 

69,780  140,591 

16, 670  12, 431 

13,  742  33, 192 


Totals 192,118       735,639      299,219       499,799 

Total  for  State  1, 726,  775 

Total  for  New  England 2,  628. 211 


Total  for  both   4. 254. 986 

The  following  five  tables  show  all  of  the  traffic  obtained  by 
the  Central  within  the  State  of  New  York,  other  than  at  the 
Niagara  Frontier,  in  tons,  at  the  points  named : 
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ROCHESTEB: 

Westbound  busfnea: 

1.  T»  points  west  of  Rochester  in  New  York: 

Buffalo 16,  469 

Black  Bock  969 

North  Tonawanda   4,  675 

Loeal  stations  west 18, 168 

' 40,281 

2.  Central  roads  (3)  L.  S 35, 108 

M.  C 16,637 

N.  P 1,016 

52, 761 

3.  Pere  Ifarquette 2, 485 

Wabash 744 

Grand  Trunk 1,711 

4, 940 

4.  Western  Transit  Go 4,141 

Mutual  Transit  Co 1, 191 

5, 332 

5.  C.  ft  B.  Traiwit  Co 318 

D.  ft  B.  Steamboat  Co 208 

526 

103, 840 

Basthound  huHnesM: 

A.  Points  in  New  York: 

1.  Syracuse   8, 267 

2.  Utica  .  ,  2,  962 

3.  Oneida 1, 832 

4.  Schenectady 1,  742 

6.  Troy 1, 439 

6.  Loeal  points 25, 110 

ToUl  New  York  state 41,  361 

B.  For  New  England: 

B.  ft  M 10, 164 

B.ft  A. 15,685 

New  Haven  12, 292 

Total  New  England 38, 141 

79, 502 

Total  wwtbound  and  eastbound 183,  342 
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Oneida: 
Westbound  traflio: 

1.  To  points  weet  of  Oneida  in  New  York 4,414 

2.  To  Central  roadB  (3)  L.  S 1,  111 

M.  C 332 

N.  P 95 

1, 538 

3.  Pere  Marquette    88 

Wabash    

Grand  Trunk 9 

97 

4.  Western  Transit  Co 94 

Mutual  Transit  Co 4 

98 

5.  C.  &  B.  Transit  Co 12 

D.  &  B.  Steamboat  Co 16 

28 

6, 176 

Eaathound  traffic: 

A.  Points  in  New  York: 

Schenectady    32 

Troy   23 

Local    149 

204 

B.  For  New  England: 

B.   &   M 348 

B.   ft  A 498 

New  Haven 264 

1,110 

1,314 


Total  westbound  and  eastbound 7,489 

Utica  : 
Westbound  traffic: 

1.  Buffalo    1,  310 

Black  Rock    316 

North  Tonawanda   93 

Rochester    4, 376 

Syracuse   6,  090 

Oneida    1, 722 

Local   10, 606 

24,512 
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2.  Lake  Shore   0>  123 

Michigan  Central  5, 414 

Nickel  Plate    213 

14, 750 

3.  Pere  Marquette 438 

Wabaeh 56 

Grand  Trunk 160 

654 

4.  Wcetcm  Transit   Co 1,888 

Mutual  Transit  Co 351 

2, 239 

5.  C.  4  B.  Transit  Co 351 

D.  h  B.  Steamboat  Co 129 

480 

42, 635 

Easihound  traffic: 

A.  Points  in  New  York: 

Schenectady    2, 387 

Troy    1.430 

Local     12.837 

D.  k  H 1.225 

17, 879 

B.  For  New  England: 

B.  k  M 12,042 

B.  ft  A 6,449 

New  Haven  8, 503 

26, 994 

44. 873 

Total  westbound    and   eastbound 87,508 

Tbot: 

1.  Buffalo    WO 

Black  Rock  66 

North  Tonawanda 128 

Rochester    629 

Syracuse  ^^^ 

Utica    8W) 

Oneida 48 

Schenectady   11, 684 

Local  4,517 

19, 619 


Digitized  by 


Google 


102    Buffalo,  Rochester  and  Eastern  R.  R.  Co. 

p.  S.  C.  2d  D. 

2.  Lake  Shore 16, 299 

Michigan  Central 3, 300 

Nickel  Plate   252 


3.  Pere  Marquette  510 

Wabash    4ft 

Grand  Trunk  350 

4.  Western  Transit  Co 5, 464 

Mutual  Transit  Co 6 

5.  C.  ft  B.  Transit  Co 249 

D.  k  B.  Steamboat  Co 153 


19, 861 


906 


5,470 


402 


46.248 


LooAi.  Points: 
To 

1.  Buffalo,  Black  Rock,  North  Tonawanda,  Roches- 

ter, Oneida,  Utica,  Troy 168,  328 

2.  Syracuse,   Schenectady    46, 480 

3.  New  England: 

B.  &  M 42, 951 

B.  A  A 28,887 

New  Haven    33, 592 

4.  Central  lines:   Lake  Shore,  Michigan  Central, 

Nickel  Plate    118,918 

5.  Pere  Marquette,  Wabash,  Grand  Trunk 14,  456 

6.  Pennsylvania,  Erie,  B.,  R.  &  P 26,339 

7.  Western  Transit  Co.,  Mutual  Transit  Co 16,  541 

8.  C.  &  B.  Transit  Co.,  D.  &  B.  Steamboat  Co 6, 094 

501, 586 

The  following  three  tables  show  the  traffic  delivered  to  the 

Central  by  the  Boston  and  Maine,  the  Boston  and  Albany, 

and  freight  received  from  the  New  Haven  but  delivered  to 

the  Central  over  the  Boston  and  Albany,  in  tons: 

Boston  and  Maine: 

Received  from  and  destined  to 

1.  Buffalo,  Black  Rock,  North  Tonawanda,  Rochee- 

ter,  Oneida,  Utica   37, 123 

2.  Schenectady,  Syracuse 13, 128 

3.  Central  lines  west  of  Buffalo 211, 815 
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4.  other  linefl  west  of  Buffalo 12, 618 

5.  Central  lake  linea  6, 8^1 

6.  Other  lake  lines 866 

281, 211 

Boston  and  Albany: 

Received  from  and  destined  to 

1.  Buffalo,  Black  Rock,  North  Tonawanda,  Rocfaes- 

tcr,  Oneida,  Utica   22,  S4S 

2.  Schenectady,  Syracuse    11,792 

3.  Central  lines  west  of  Buffalo 145, 126                     j 

4.  Other  lines  west  of  Buffalo 4, 199                     > 

5.  Central  lake  lines   7, 206 

6.  Other  lake  lines  1,177 

191, 843 

Kew  Haven: 

Received  from  and  destined  to 

1.  Buffalo,  Black  Rock,  North  Tonawanda,  Roches- 

ter, Oneida,  Utica  20, 663 

2.  Schenectady,  Syracuse 26, 662 

3.  Central  lines  west  of  Buffalo 110,  336 

4.  Other  lines  west  of  Buffalo 6,  781 

5.  Central  lake  lines   19,  620 

G.  Other   lake  lines    1, 328 

186, 896 

The  foregoing  tables  constitute  a  complete  analysis  of  the 
sources  and  destination  of  all  the  traffic  handled  by  the  Cen- 
tral in  the  year  1909,  which  might  by  any  possibility  have 
gone  to  the  proposed  road,  as  shown  by  the  evidence  submitted 
by  the  Central. 

The  following  tables  are  an  analysis  of  the  New  England 
traffic  delivered  by  the  Central  to  the  Boston  and  Maine, 
Boston  and  Albany,  and  the  New  Haven  via  the  Boston  and 
Albany,  shown  by  the  preceding  tables: 

To  Boston  and  Maine: 
From 

Niagara   Frontier 915, 691 

Rochester  10, 164 

Oneida    348 

Utica    12, 042 

Local 42.951 
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Total  delivered  to 961,196 

Received  from   281,241 

Total 1,262,437 

T9  Boston  and  Albany: 
From 

Niagara  Frontier    962, 542 

Rochester 15,685 

Oneida    498 

Utica 6, 449 

Local 28.887 

Total  delivered  to 1,014,061 

Received  from   191,  843 

Total  .  , 1,205,904 

To  New  Haven: 
From 

Niagara   Frontier    649,  978 

Rochester  .  .  ,   12, 292 

Oneida 264 

Utica    8, 503 

Local 33,  592 

Total  Selivered  to 704, 629 

Received  from 185,  396 

Total 890,025 

New  England  Traffic: 

To                          From  Tobd 

Boston  and  Maine 981,196              281.241  1,262,437 

Boston   and   Albany 1,014,061               191,843  1,205,904 

New  Haven 704, 629              186, 396  890, 025 

Total 2,  699,  886              658,  480  3,  358,  366 

The  interest  in  the  foregoing  tables  lies  in  the  summary 

to  be  made  therefrom.     The  following  is  such  summary, 
in  tons: 

Total  of  all  traffic 5.739,767 
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otal  of  all  through  traffic: 

Eastbound 2,628,211 

Westbound 626,769 


Total  of  all  through  traffic 3,064,980 


The  applicant's  estimate  of  the  through  traffic  required  is. .       6, 541, 121 
Tha  actual  amount  of  through  traffic,  as  disclosed  by  the 
foregoing  tables,  is  3, 064,  980 


The  shortage  of  the  required  amount  is 3, 486, 141 

being  over  one-half  of  the  total  amount  required. 

Further  analysis  of  these  figures  is  as  follows: 

The  total  number  of  tons  actually  carried  was 3,  054, 980 

Of  this  there  was  received  by  the  Central  at  Buffalo  from 
the  Lake  Shore,  Michigan  Central,  and  Nickel  Plate 
roads,  owned  and  controlled  by  it 1, 730, 222 


Deducting  this  from  the  total  of  through  traffic  we  have 
a  remainder  of 1,  324,  768 

There  was  also  received  by  the  Central,  of  the  through 
traffic,  from  its  lake  lines  at  Buffalo 183, 410 


Deducting  this  leaves  a  balance  of 1, 141,  348 

There  was  also  received  by  the  Central  in  the  foregoing 
total  from  the  Boston  and  Albany,  which  is  a  line 
operated  by  it 167, 708 


Deducting    this    from    the    foregoing    balance    leaves    a 
remainder  of 983, 640 

In  this  983,640  tons  is  included  all  the  traffic  received  by 
the  Central  from  Buffalo,  Black  Rock,  and  North  Tonawanda, 
which  passed  over  the  entire  road,  except  what  went  to  Troy. 
Assuming  that  the  Buffalo,  Bochester  and  Eastern  obtained 
all  of  this  traffic,  the  statement  of  tonnage  would  then  be : 

Required  through  traffic,  according  to  applicant,  tons 6, 541, 121 

Actual  trallle  carried  983,640 


Shortage  of  required  amount 6,557,481 
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The  applicant  estimates  the  rate  to  be  five  and  one-half 
milk  per  ton-mile;  the  total  length  of  the  road  is  297  miles; 
and  therefore  at  this  rate  the  sum  received  for  hauling  one 
ton  the  length  of  the  road  would  be  $1.6335.  The  earnings 
for  hauling  983,640  tons  the  length  of  the  road  would  be 
$1,606,775. 

Translating  this  situation  into  dollars  and  cents,  the 
account  would  stand  as  follows : 

Gross    earnings    required,    according    to    applicant,    upcm 

through  freight   $10,792,860 

Actual  earnings 1,  606, 775 

Shortage  of  required  amount $9, 186, 075 

This  astonishing  result  is  reached  by  simply  assuming  that 
the  traffic  which  the  Central  had  secured  west  of  Buffalo  and 
east  of  the  Hudson  river,  and  which  it  was  actually  carrying 
upon  its  own  rails,  would  not  be  transferred  to  the  Buffalo, 
Eochester  and  Eastern  to  haul  across  the  State  of  New  York. 
It  is  assumed  that  the  Buffalo,  Eochester  and  Eastern  would 
secure  every  pound  of  freight  except  that  which  it  is  certain 
the  Central  had  already  taken  into  its  possession  and  would 
be  required  to  surrender  to  get  it  upon  the  tracks  of  the 
Buffalo,  Rochester  and  Eastern.  Whether  this  is  a  violent 
assumption,  requires  no  discussion. 

The  foregoing  tables  represent  the  freight  traffic  handled 
in  quantities,  to  wit,  tons.  It  is  now  desirable  to  analyze 
the  amount  of  revenue  which  would  have  been  derived  from 
handling  that  portion  thereof  derived  from  or  delivered  to  the 
Boston  and  Maine  and  New  York,  New  Haven  and  Hartford 
railroads.  The  applicant  has  assumed  as  the  average  return 
per  ton-mile  the  sum  of  five  and  one-half  mills  for  through 
freight.  Adopting  this  as  the  proper  rate,  and  it  is  certainly 
a  very  close  approximation  to  the  truth,  by  the  proper  com- 
putations we  obtain  the  following  results  in  terms  of  dollars 
and  cents: 
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Summation  of  Receipts  from  Tormage  Shotun: 
1.  To  BoBton  and  Main$: 
Niagara  Frontier,  300  miles  haul: 
a.  From  Central  lines  west  of  Buffalo:   I^ke  Shore, 

Michigan  Central,  Nickel  Plate   |1, 084, 805.22 

5.  From  other  lines  west  of  Buffalo:  Pere  Marquette, 
Wabash,  Grand  Trimk,  Pennsylvania,  Erie,  B., 
R.  A  P 224,636.92 

c.  From    Central    lake    lines:  Western    Transit    Co., 

Mutual  Transit  Co 144, 629.88 

d.  From  other  lake  lines:  O.  ft  B.  Transit  Co.,  D.  k 

B.  Steamboat  Co 2, 358.48 

e.  From  cities:     Buffalo,  Black  Rock,   North  Tona- 

wanda 246,065.76 

Total $1,703,185.26 

2.  Prom  BoMton  and  MoMit: 
To  Niagara  Frontier,  300  miles  haul: 
a.  To    Central    lines   west   of    Buffalo:  Lake    Shore, 

Michigan  Central,  Nickel  Plate $393,975.90 

h.  To  other  railroad  lines:  Pere  Marquette,  Wabash, 

Grand  Trunk  23, 469.48 

e.  To  Central  lake  lines :  Western  Transit  Co.,  Mutual 

Transit  Co.  10, 585.26 

d.  To  other  lake  lines:  C.  k  B.  Transit  Co.,  D.  k  B. 

Steamboat  Co 1,  610.76 

e.  To  cities  (all  but  Syracuse  and  Schenectady)   Buf- 

falo, etc 69, 048.78 

This  includes  more  than  to  the  Niagara  Frontier 
but  the  aggregate  is  so  small  that  all  cities  are 
put  nnde^r  this  head. 

Total $498,690.18 

Total  both  ways $2,201,875.44 

To  Boston  and  Main^  from  Points  in  New  York  State: 

Rochester,  230  miles $14, 534.00 

Oneida,   122   miles 264  48 

Utica,  95  miles 7,104.78 

Local,  150  miles  average 39,944.43 
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Total $61,847.69 

Total  of  across  state  haul 2,201,875.44 


$2,263,723.13 
Deductions : 

From  Central  lines $1,084,895.22 

To  Central  lines   393,  975 .90 

From  Central  lake  lines  144,629.88 

To  Central  lake  lines 10,585.26 

1,634,086.28 


Total  balance $629. 636.87 

Summation  of  Boston  and  Maine  Traffic  from  Points  West  of  Buffalo 
other  than  by  Central  Rail  and  Water  Lines: 

From  rail  lines   $224,  636.92 

From  water  lines   ,. . .  •  2, 358.48 

To  rail  lines 23,  469.48 

To  water   lines   1,610.76 


$252,074.64 
i.  To  New  Haven: 
Niagara  Frontier,  300  miles  haul: 

a.  From  Central  lines  west  of  Buffalo:    Lake  Shore, 

Michigan   Central,    Nickel    Plate $843,149.16 

5.  From  other  lines  west  of  Buffalo:  Pere  Marquette, 
Wabash,  Grand  Trunk,  Pennsylvania,  Erie,  B., 
R.  A  P 67,491.96 

c.  From  Central  lake  lines :    Western  Transit  Co.,  Mu- 

tual Transit  Co 123, 098.52 

d.  From  other  lake  lines:  C.  &  B.  Transit  Co.,  D.  &  B. 

Steamboat  Co 5,  825.62 

e.  From   cities:     Buffalo,    Black    Rock,  North  Tona- 

wanda,  Rochester,  Oneida,  Utica,  Local 223,  429.46 


Total $1,262,994.61 

2.  From  New  Haven: 
To  Niagara  Frontier,  300  miles  haul: 

a.  To   Central   lines   west   of   Buffalo:     Lake   Shore, 

Michigan    Central,    Nickel    Plate $206,224.96 

5.  To  other  railroad  lines:    Pere  Marquette,  Wabaeh, 

Grand   Trunk    12,612.66 
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e.  To  Central  lake  lines:   Western  Traniit  On.,  Mntoal 

Transit  Co $36,504.36 

d.  To  oUier  lake  lines:    C.  ft  B.  Transit  Co.,  D.  A,  B. 

Steamboat  Co 2, 470.08 

eu  To  cities  (all  but  Syracuse  and  Schenectady)  Buf- 
falo, etc 38.433.18 

This  includes  more  than  to  the  Niagara  Frontier 
but  the  aggregate  is  so  small  that  all  cities  are 
put  under  this  head. 

Total   1295,245.24 

Total  both  ways $1,558,239.85 

CONCLUSIONS  FROM  THE  FOREGOING 

The  significance  of  the  foregoing  figures  can  not  well  be 
overestimated.  They  are  to  be  taken  in  connection  with  the 
fact  hereinbefore  found,  that  all  of  the  traffic  lines  running 
eastward  from  Buffalo  did,  during  the  period  covered,  accept 
all  the  freight  which  was  offered  them  during  the  year  1909 
at  the  ^N^iagara  Frontier,  and  transport  it  eastward  without 
delay  and  with  efficiency.  They  are  also  to  be  considered  in 
connection  with  the  further  fact  that  the  movement  of  traffic 
from  New  England  westward  across  the  State  of  New  York 
has  not  been  the  subject  of  criticism  either  upon  the  former 
hearing  or  upon  this.  The  total  through  traffic  which  would 
have  been  possible  for  the  proposed  road  to  have  obtained 
in  the  year  1909,  had  it  been  in  existence,  and  taken  all  of 
that  traffic  which  was  in  fact  handled  by  the  Central,  fell 
short  of  its  estimated  amount  of  required  through  traffic  by 
3,486,141  tons,  being  over  one-half  of  the  total  required 
amount. 

It  is  incredible  that  any  substantial  portion  of  the  freight 
which  the  Central  had  already  in  its  possession  upon  its 
own  or  its  subsidiary  lines,  would  have  been  delivered  to  the 
proposed  road  for  transportation,  and  deducting  such  traffic 
from  the  total  amount  required  to  make  the  road  a  paying 
enterprise,  the  shortage  of  the  required  amount  would  have 
been  5,557,481  tons. 
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The  question,  therefore,  forces  itself  upon  us,  where  would 
the  proposed  road  have  obtained  this  enormous  amount  of 
traffic  ?  Where  would  it  have  come  from  and  to  whom  would 
it  have  been  delivered  ? 

The  substantial  accuracy  of  the  foregoing  figures  is 
unquestioned  by  evidence,  and  the  applicant  has  in  no 
manner  attempted  to  show  by  definite  and  precise  evidence 
how  this  tremendous  shortage  could  have  been  made  up.  It 
is  true,  it  has  placed  upon  the  stand  one  witness  who  has 
given  general  evidence  derived  from  a  very  extensive  study 
of  the  situation  showing  the  enormous  resources  of  the  West 
and  Northwest  and  the  growth  of  traffic  to  and  from  that 
region;  but  it  has,  in  our  judgment,  wholly  failed  upon  this 
branch  of  the  case  to  make  any  satisfactory  or  even  plausible 
showing. 

The  answer  to  its  contention  is  found  in  the  fact  that  the 
through  traffic  is  being  satisfactorily  taken  care  of  at  the 
present  time,  that  there  is  no  evidence  showing  that  the 
existing  facilities  of  the  traffic  lines  are  not  able  to  take  care 
of  a  large  increase  of  traffic,  and  that  if  the  increase  should 
exceed  the  capacity  of  present  facilities  such  capacity  could 
be  enlarged  from  time  to  time  as  might  be  required.  We 
entertain  no  doubt  that  the  main  running  tracks  of  the  Cen- 
tral are  capable  of  carrying  a  very  great  increase  of  tonnage, 
and  that  whatever  increased  facilities  would  be  required  for 
a  long  time  in  the  future  will  be  in  the  way  of  terminals  con- 
veniently situated  for  the  accommodation  of  business. 

THE  ERIE  CANAL 
It  appears  to  the  Commission  that  a  factor  of  very  great 
importance  in  the  financial  success  of  the  proposed  road  is 
to  be  found  in  the  approaching  completion  of  the  enlarged 
Erie  canal.  The  people  of  the  State  have  deliberately  voted 
the  sum  of  $100,000,000  for  the  purpose  of  enlarging  the 
Erie  canal.  The  reason  for  this  expenditure  is  to  be  found 
in  the  desire  of  the  public  to  afford  a  cheap  method  of  trans- 
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porting  freight  from  the  Great  Lakes  to  the  seaboard  at  New 
York  and  from  New  York  to  the  Lakes,  in  addition  to  what- 
ever local  business  the  canal  may  be  able  to  handle  within 
the  State.  The  main  line  of  the  Barge  canal  extends  from 
Tonawanda  on  the  west  to  Waterford  on  the  Hudson  river 
at  the  east.  Up  to  January  11,  1911,  the  time  when  former 
State  Engineer  Williams  gave  evidence  before  the  Com- 
mission, the  State  had  expended  upon  the  canal  the  sum  of 
about  $33,000,000.  It  had  pledged  itself  in  all  to  the  extent 
of  $73,000,000,  and  had  spent  for  engineering  and  other 
expenses  about  $7,000,000,  making  the  total  liability  incurred 
at  that  time  of  $80,000,000.  It  is  testified  before  us  that 
if  the  present  rate  of  progress  is  maintained  the  various 
portions  of  the  canal  should  be  ready  for  service  as  follows : 
the  Champlain  branch  in  time  for  the  season  of  navigation 
of  1913;  the  Erie  branch,  from  Waterford  to  Three  Rivers, 
for  the  season  of  navigation  of  1914;  the  remainder  of  the 
canal,  from  Three  Rivers  to  Tonawanda,  for  the  season  of 
navigation  of  1915.  The  total  expense  for  the  completion 
of  this  canal,  with  the  Oswego  and  Champlain  branches,  will 
be  upward  of  $98,000,000 ;  and  in  addition  thereto,  for  the 
Cayuga-Seneca  line,  $7,000,000.  The  original  act  carries 
with  it  an  appropriation  to  provide  two  harbors,  one  for  the 
city  of  Rochester  and  one  for  the  city  of  Syracuse.  There 
has  been  no  appropriation  for  harbors  at  any  other  places. 
In  order  to  obtain  the  proper  use  of  the  canal  there  must  be 
provided  harbors  at  various  other  points:  namely,  Tona- 
wanda, New  York,  Troy,  Utica;  and  in  the  smaller  towns 
some  system  of  vertical  walls  which  will  permit  boats  to  lie 
alongside  for  the  loading  and  unloading  of  cargoes.  These 
harbors  and  terminal  facilities  will  cost  some  millions  of 
dollars  in  addition  to  the  sums  above  named. 

So  far  as  possible,  the  canal  is  a  canalization  of  rivers,  and 
navigation  is  carried  on  in  a  series  of  artificial  lakes  formed 
by  dams.  Wherever  the  canal  follows  a  river  and  the  river 
is  canalized,  the  channel  is  made  in  the  larger  streams  200 
feet  wide  on  the  bottom  and  in  the  smaller  streams  110  feet. 
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Where  the  canal  is  on  what  is  known  as  the  land  line,  its 
dimensions  are  75  feet  on  the  bottom  and  about  123  feet  at 
the  surface  of  the  water.  The  locks  are  45  feet  wide,  and  it 
is  not  possible  to  operate  a  45-foot  barge  in  a  76-foot  channel. 
The  extreme  barge  that  can  be  used  in  the  channel  as  now 
planned  could  not  be  over  88  feet  wide,  but  it  can  be  any- 
thing under  300  feet  long.  A  boat  of  these  dimensions  would 
carry  about  2500  tons  and  draw  about  lOV^  feet  of  water. 
No  definite  plan  or  scheme  has  yet  been  fixed  upon  as  to  the 
size  of  barges.  One  scheme  is  to  use  small  units  and  run  a 
fleet  of  boats.  There  would  be  say  five  boats  and  a  power 
boat,  each  one  about  100  feet  long  and  about  17^  feet  wide. 
These  six  boats  could  all  be  taken  into  a  lock  at  one  time  and 
thus  save  lockage  time. 

The  maximum  theoretical  tonnage  which  could  be  handled 
through  the  canal  in  one  season,  based  on  a  boat  33  feet  wide 
and  300  feet  long,  would  be  about  21,400,000  tons.  The  prac- 
tical limit  of  tonnage  with  the  canal  as  at  present  planned 
would  be  not  to  exceed  15,000,000  tons.  As  to  the  speed 
of  transit,  in  tractive  channels  it  would  be  possible  to  obtain 
a  speed  of  at  least  four  miles,  and  in  the  river  sections  five 
to  six  miles,  an  hour.  There  will  be  36  locks  between  Tona- 
wanda  and  Waterford,  and  it  will  take  about  thirty  minutes 
to  lock  through  one  lock.  The  fair  running  time  from 
Waterford  to  Tonawanda  will  be  about  three  and  one-half 
days.  About  forty  barges  a  day  could  pass  a  given  point,  on 
an  average,  at  this  rate  of  lockage  and  rate  of  speed. 

The  Commission  has  found  no  one  who  could  advise  it 
authoritatively  concerning  just  what  part  the  Erie  canal 
when  completed  will  play  in  the  transportation  in  this  State. 
It  is  obvious,  however,  that  the  capacity  to  handle  15,000,000 
tons  easily  through  this  canal  will  have  a  most  tremendous 
effect  upon  the  freight  situation.  A  new  railroad  without 
feeders,  designed  as  a  traflBc  line  to  carry  freight  between 
the  same  points  as  the  canal,  has  in  the  canal  a  competitor 
which  it  can  not  overlook  or  disregard.  The  canal  is  well 
suited  for  the  economical  transportation  of  heavy,   slow- 
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moving  freight,  and  we  can  not  aseume  that  it  will  not 
perform  efficiently  the  function  for  which  it  is  designed.  It 
is  certainly  a  factor  which  must  be  reckoned  with  in  con- 
sidering the  financial  success  of  the  proposed  road.  Its 
existence  is  absolutely  assured.  It  will  compete  for  the 
identical  freight  from  which  the  proposed  road  expects  to 
derive  nino-tenths  of  its  revenues.  It  will  be  able  to  trans- 
port such  freight  at  a  lower  rate  than  the  applicant.  These 
facts  can  not  be  ignored  and  must  have  weight  in  reaching 
a  jufit  conclusion  as  to  whether  the  proposed  road  would 
necessarily  be  bankrupt  from  the  outset. 

FINANCIAL  ABILITY  OF  THE  APPWGANT 
During  the  consideration  given  by  the  Commission  to  this 
case  upon  the  former  hearing,  great  attention  was  bestowed 
upon  the  financial  ability  of  the  applicant  to  construct  and 
operate  its  proposed  road.  A  very  large  amount  of  oral 
discussion  was  had,  and  finally,  to  ascertain  the  judgment 
of  the  Commission,  written  propositions  were  prepared  and 
voted  upon.  The  second  proposition  thus  voted  upon  was 
in  the  following  terms:  "  Has  the  applicant  shown  financial 
ability  or  backing  sufficient  to  justify  the  finding  that  it  is 
or  will  be  able  to  finance  the  construction  of  the  proposed 
road,  assuming  its  cost  to  be  $100,000,000  ? "  Upon  this 
proposition  each  of  the  five  Commissioners  then  in  office 
voted  "  No  ". 

Having  thus  voted,  the  Commission  then  proceeded  to  vote 
upon  proposition  three,  in  the  following  language :  "  If  the 
answer  to  question  two  is  n^ative,  does  that  fact  alone 
demand  the  application  be  denied,  assuming  that  the  decision 
be  made  upon  the  case  as  it  now  stands  ?  "  Upon  this  propo- 
sition each  and  every  Commissioner  voted  ''  Yes  ". 

It  therefore  appears  that  the  judgment  of  the  Commission 
in  1909  was  that  the  applicant  had  failed  to  show  sufficient 
financial  ability  to  undertake  the  handling  of  the  great  enter- 
prise it  had  projected,  and  for  that  reason  the  application 
should  be  denied  upon  the  case  as  it  then  stood,  one  Com- 
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missioner  dissenting  as  to  the  general  conclusion,  stating 
that  opportunity  should  have  been  offered  for  further 
evidence. 

This  question  of  financial  ability  was  fully  discussed  in 
the  opinion  of  the  Commission,  such  discussion  commencing 
on  page  605  and  ending  on  page  612  of  the  opinion,  as 
foimd  in  Vol.  I  of  the  opinions  of  th©  Commission. 

A  public  hearing  was  held  upon  the  application  of  the 
company  for  a  rehearing  on  the  7th  day  of  December,  1909. 
At  this  hearing,  upon  the  question  of  financial  ability,  the 
attorney  for  the  applicant  used  the  following  language : 

We  wish  to,  at  the  proper  time,  submit  to  the  CommiaionerB  the  plan 
and  the  way  in  which  we  expect  and  believe  we  wiH  be  able  to  finance 
this  proposition,  and  it  goes  without  saying,  and  we  realized  it  fully 
when  we  made  our  propositions  in  the  arguments  that  we  made  here 
as  to  financing  this  matter  when  the  hearing  was  on  before  —  it  goes 
without  saying  that  the  Comimsaionerg  were  entirely  right  in  regarding 
that  as  a  serious  and  a  fundamental  matter.  It  is  also  entirely  right 
that  it  is  so  serious  and  so  fundamental  that  it  must  be  approached 
with  great  care  and  with  a  regard  to  the  standing  of  people  already  in 
the  field,  and  it  must  be  approached  ever  having  in  mind  that  the 
purse  strings  of  the  republic  are  held  not  by  our  friends.  That 
being  so,  we  expect,  in  spite  of  that,  to  ask  as  we  hoped  we  might 
have  been  asked  at  the  close  of  the  other  hearing  to  submit  to  this 
Honorable  Board  the  plan  and  the  whereu>ithal  hy  which  and  with 
which  we  expected  to  huild  this  road,  and  it  is  along  those  lines  that 
we  wish  to  be  heard. 

Here  is  a  distinct  admission  by  the  applicant  that  the 
Commission  in  its  former  decision  was  entirely  right  in 
regarding  the  financial  question  as  a  serious  and  funda- 
mental matter. 

Here  is  also  a  distinct  promise  on  the  part  of  the  appli- 
cant that  it  would  submit  to  the  Commission  the  plan  by 
which  the  applicant  expected  to  finance  its  operations.  It 
is  not  too  much  to  say  that  this  distinct  and  unequivocal 
proposition  upon  the  part  of  the  applicant  that  it  would 
produce  satisfactory  evidence  upon  this  point  had  great 
potency  in  the  minds  of  the  Commission  in  granting  the 
application  for  a  rehearing. 
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So  in  the  remarks  made  by  counsel  for  applicant  at  that 
hearing,  urging  that  a  rehearing  be  granted,  are  to  be  found 
the  following  statements: 

Ab  to  the  finances:  I  do  not  think  that  I  need  to  explain  that  upon 
that  there  is  now,  as  there  always  has  been,  more  or  less  of  embarrass- 
ment, and  there  may  be  embarrassments  arise  in  oonnection  with 
finances  other  than  the  fact  that  you  haven't  got  them.  A  man  who 
is  embarrassed  in  any  given  particular  —  it  may  not  be  because  he 
can  not  explain  and  because  he  can  not  say,  but  it  is  because  he  does 
not  want  to.  I  maintained  all  along  and  I  still  think  now,  in  spite  of 
the  ruling  of  this  Commission,  that  we  ought  not  to  be  required  to  go 
any  further  than  we  did  go  before;  that  the  decision  of  the  Commis- 
sion upon  that  point  —  of  course  I  have  no  criticism  and  no  quarrel  — 
it  would  do  me  no  good  if  I  had;  and  your  Honors  having  made  it 
and  having  placed  your  feet  upon  that  ground,  tohy  toe  wiU  come  to 
ffou  and  upon  this  rehearing  ioe  toill  present  to  you  the  plan  ioMoh  we 
propose  for  the  financing  and  the  building  of  the  road.  If  you  compel 
us  to  do  it,  we  will  do  it,  and  I  believe  we  can  satisfy  you  that  we 
have  the  competency,  that  we  have  the  disposition,  that  we  have  the 
ability,  and  that  toe  have  the  money. 

Again,  counsel  in  his  remarks  also  used  the  following 
language : 

If  you  do  that  and  give  us  a  fair  chance  to  present  or  represent,  if 
our  friends  want  to  so  describe  it,  represent  these  questions  to  you 
again,  why  we  will  do  our  best  to  clear  up  the  things  thait  we  think 
ought  to  be  cleared  up  and  we  will  do  the  best  we  can  to  show  you 
the  error  into  which  you  fell  in  thd  opinion  which  you  decided  upon 
before. 

This,  of  course,  is  a  distinct  aflSrmation  of  the  ability  and 
the  intention  of  the  applicant  to  clear  up  the  things  that 
ought  to  be  cleared  up,  and  the  promise  of  the  applicant  that 
it  would  do  its  best  in  that  direction ;  which  included  upon 
its  own  admission  the  question  of  financial  ability. 

At  the  hearing  May  4,  1910,  at  which  the  applicant  sub- 
stantially closed  its  evidence,  as  shown  at  page  3315  of  the 
minutes,  counsel  stated  as  follows : 

Now,  if  the  Commission  please,  that  closes  our  testimony,  subject 
only  to  the  putting  in  of  the  matter  which  was  spoken  about  this 
morning,  the  terminal  in  Buffalo.  That  will  be  a  diagram.  If  there 
is  any  testimony  relating  to  that  it  will  be  very  short. 
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The  surprise  of  the  Commission  at  this  amiouncement  id 
but  faintly  reflected  in  the  interrogation  of  the  Chairman, 
"  You  have  no  other  evidence  to  offer  except  that  ? "  The 
answer  was,  "  No ;  and  then  some  statements,  documentary, 
with  reference  to  the  financial  standing  and  character  of  the 
gentlemen  who  make  this  application,  if  your  Honors  desire 
anything  of  that  kind,  and  our  ability  to  build  the  road. 
With  that  we  close." 

Some  colloquy  followed,  in  which  this  proof  as  to  the 
financial  standing  and  character  of  the  gentlemen  who  made 
the  application  was  spoken  of  as  "  some  documentary  proof 
as  to  the  financial  standing  of  the  applicant  for  a  certifi- 
cate".   Then  the  following: 

Chairman  Stevens:  So  yoa  propose  to  offer  no  further  proof  upon 
the  financial  ability  of  the  applicant  to  build  and  construct  the  road? 

Counsel  for  applicant:  Along  that  same  line,  the  financial  ability 
and  standing  of  the  applicants. 

Mr.  Carr:   Do  you  mean  by  letters,  such  as  are  offered  hereT 

Counsel  for  applicant:   Yes. 

Attorney  for  applicant:  I  think  I  did  not  quite  make  myself  under- 
stood by  Governor  Black.  Our  case  will  be  closed  except  the  mattej- 
of  what  was  brought  up  this  morning  as  to  a  local  freight  and 
passenger  terminal  in  Buffalo.  Second,  we  will  introduce  evidence  or 
wish  to  introduce  evidence  to  the  Commission  with  reference  to  our 
ability  to  build  the  road,  and  that  evidence  would  have  been  here  today 
except  for  the  fact  that  one  very  important  factor  in  the  evidence 
could  not  arrive  here  today  nor  tomorrow.  We  did  not  know  that 
until  just  before  dinner.  We  would  have  been  able  to  close  entirely 
today  except  for  that  and  what  came  up  this  morning.  It  was  our 
purpose  to  close  today.  We  will  go  on  and  put  that  in  at  any  time 
at  any  adjourned  hearing;  but  we  thought  perhaps  there  ought  not 
to  be  an  adjournment  for  that  alone,  because  these  matters  would  take 
a  very  short  time,  not  over  half  a  day's  session  or  half  of  that^ 

Again,  at  page  3320,  the  attorney  says: 

We  expected  fully  to  close  our  case  and  were  prepared  on  all  the 
financial  propositions,  and  we  thought  perhaps  the  next  adjournment 
would  not  adjourn  simply  to  take  that  testimony. 

So  late  as  May,  1910,  it  appears  that  the  applicant 
intended  to  give  at  least  some  evidence  regarding  its  financial 
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ability,  in  addition  to  that  submitted  before,  although  it 
must  be  observed  that  the  language  with  which  that  intention 
is  announced  does  not  possess  the  force  and  vigor  of  that 
used  upon  the  application  for  a  rehearing. 

It  has  in  one  form  or  another  introduced  the  evidence  used 
upon  the  former  hearing,  with  the  exception  of  the  evidence 
of  Mr,  Gillette,  the  president  of  the  applicant.  Upon  the 
original  hearing  Mr.  Gillette  was  sworn  in  the  case,  but  his 
evidence  given  at  that  time  was  not  re-introduced  nor  was 
he  called  as  a  witness  upon  the  rehearing,  so  that  whatever 
evidence  was  given  by  the  president  of  the  road  upon  the 
original  hearing,  as  to  financial  ability,  is  not  before  us  at 
this  time.  To  supply  the  additional  proof  required  as  to 
the  financial  ability,  the  applicant  has  sworn  the  witness 
James  F.  Jackson,  an  attorney  at  law  residing  in  Brookline, 
Mass.,  who  was  a  member  of  the  Massachusetts  Railroad 
Commission  for  a  period  of  eight  years.  Mr.  Jackson  gives 
evidence  that  he  is  acquainted  with  nearly  all  of  the  sub- 
scribers to  the  capital  stock  of  the  applicant  who  live  in 
Massachusetts,  and  that  he  has  known  of  work  done  by  such 
subscribers  in  the  way  of  construction  of  electric  railroad 
enterprises.  As  to  the  ability  of  the  applicant  itself  to  con- 
struct the  road  and  its  plan  of  finaucing  such  construction, 
the  following  is  the  entire  evidence  of  this  witness : 

Why,  I  know  there  is  outside  capital  available  in  case  the  certificate 
to  build  this  railroad  were  granted.  I  have  in  mind  knowledge  of  tho 
attitude  of  one  man  in  particular  who  is  a  man  of  large  perspnal 
means  uid  of  large  financial  influence,  represents  a  group  of  men. 
He  is  a  man  engaged  in  private  business  and  he  is  prominent  also  in 
advising  and  counseling  in  the  management  of  railroads,  and  I  know 
the  attitude  taken  by  him  in  support  of  this  enterprise,  with  the 
money  that  he  commands  himself  and  the  money  he  undoubtedly  would 
command  from  his  associates.  I  think  it  (the  proposed  road)  will 
be  constructed,  if  permission  were  given,  for  several  reasons:  In  the 
first  place,  because  I  know  the  past  record  and  present  ability  of  the 
men  who  are  subscribers  and  their  influence  with  those  who  possess 
other  capital.  I  also  know,  as  I  have  said,  the  capital  that  would  be 
available  that  is  not  represented  among  the  subscribers.    Then  I  have 
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taken  a  general  look  at  this  enterprise  from  the  standpoint  of  the 
public  interests,  and  it  seems  to  me  that  the  enterprise  in  itself  is 
one  that  must  attract  capital  for  certain  reasons.  One  is  that  it  opens 
up  a  market  for  many  small  communities,  a  market  they  do  not  possess 
at  present,  to  the  east,  and  it  gives  facilities  for  dealing  with  people 
in  Massachusetts,  with  business  men  in  Boston,  and  would  afford  an 
opportunity  for  mutual  interchange  of  traffic.  Tlien  I  understand, 
while  I  have  not  read  the  testimony  in  this  case  —  and  I  would  want 
it  distinctly  understood  that  I  do  not  know  the  conditions  in  New 
York  in  any  detail  and  I  have  not  assumed  to  interest  myself  in  that  — 
still  I  do  have  this  impression  that  there  has  been  testimony  here  in 
large  amoimt  to  show  a  demand  for  a  railroad,  and  I  am  going,  in 
forming  my  judgment,  upon  the  theory  that  a  large  demand  assures 
future  usefulness.  But  there  is  a  striking  feature  of  the  road  which 
influences  me  more  largely  and  has  to  do  with  my  willingness  to  come 
here  than  any  I  have  mentioned,  and  that  is  as  I  conceive  the  rail- 
road situation,  this  line,  connecting,  if  built,  with  the  Fitchburg 
division  of  the  Boston  and  Maine,  now  controlled  by  the  New  Haven, 
would  give  to  Massachusetts  and  Boston  and  New  England  additional 
facilities  of  the  most  important  character.  I  might  say,  that  opinion 
I  got  at  a  hearing  by  the  shipping  public,  by  the  business  men  and  by 
organizations  through  the  State  represented  on  a  bill  that  has  passed 
the  legislature  last  winter. 

Mr.  Jackson  made  some  further  discursive  remarks  upon 
interesting  railroad  questions,  but  the  foregoing  is  the  entire 
additional  evidence  as  to  the  financial  ability  produced  by 
the  applicant  and  now  before  the  Commission.  Cross  exami- 
nation of  Mr.  Jackson  developed  the  fact  that  he  declined 
to  give  the  name  of  the  one  man  in  particular  who  is  a  man 
of  large  personal  means  and  large  financial  influence  upon 
whese  attitude  he  based  his  opinion.  The  Commission  had 
no  power  to  enforce  an  answer  to  this  question,  and  there- 
fore the  case  is  barren  as  to  the  identity  of  the  individual 
to  whom  he  referred.  It  further  appeared  by  tho  cross- 
examination  that  Mr.  Jackson  had  made  practically  no 
investigation  as  to  the  feasibility  of  the  enterprise,  that  he 
had  not  looked  into  the  subject  of  how  much  the  road  would 
have  to  earn  in  order  to  succeed,  that  he  had  not  investigated 
how  much  the  road  would  have  to  earn  in  order  to  pay  the 
interest  on  $85,000,000  and  its  operating  expenses.     The 
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witness,  upon  further  croes-examination,  avowed  some 
principles,  some  of  which  are  as  follows : 

I  am  a  firm  believer  that  useless  enterprises  are  a  nuisance  to  the 
public  and  an  unjust  burden  on  the  public. 

I  would  say  that  I  do  not  believe  that  a  road  that  would  result  in 
disaster  to  its  stockholders  and  disaster  to  its  competitor  is  a  good 
thing. 

Q.  Do  I  understand  you  to  mean  by  that,  that  if  a  road  goes  into 
bankruptcy  at  the  start  but  later  on  gets  to  be  a  success,  that  you 
would  consider  that  a  certificate  ought  to  be  granted  T 

1.  No;  a  rule  which  we  have  always  adopted  —  if  I  may  be  pardoned, 
I  am  somewhat  diffident  about  referring  to  our  rules  —  we  adopted 
what  we  thouglit  was  wise  in  reference  to  bankrupt  propositions  so 
that  if  it  was  clear  a  given  enterprise  was  going  to  be  bankrupt  we 
would  not  permit  it  to  exist. 

The  witness  further  admitted  that  it  was  a  subject  of 
proper  study  to  find  out  whether  or  not  a  particular  enter- 
prise would  be  a  financial  success  and  that  he  had  given  that 
branch  of  this  case  no  particular  study. 

It  is  thus  clear  that  whatever  Mr.  Jackson's  opinions  may 
be  in  the  case  as  to  the  feasibility  of  the  enterprise,  he  has 
given  us  absolutely  no  information  as  to  the  ability  of  the 
company  to  finance  it.  A  claim  that  the  evidence,  above 
cited  in  full,  affords  any  light  to  this  Commission  upon  the 
power  of  the  applicant  to  raise  $100,000,000  would  be  too 
ludicrous  and  absurd  to  require  discussion. 

It  is  plain  that  the  case  is  barren  of  new  evidence  as  to 
the  financial  ability,  and  that  some  of  the  evidence  given 
upon  the  former  hearing  is  not  now  before  us.  Under  these 
circumstances  the  Commission  has  two  courses  open  to  it: 
first,  to  adhere  to  its  former  conclusion,  the  correctness  of 
which  was  not  seriously  disputed  by  the  applicant ;  or  second, 
to  reexamine  that  evidence  and  consider  whether  its  former 
conclusion  was  justified.  That  evidence  was  carefully  and 
correctly  stated  in  the  opinion  delivered  before  and  requires 
no  restatement  at  this  time. 

We  have  been  unable  to  find  any  reason  for  departing 
from  our  former  determination  that  the  applicant  has  wholly 
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failed  to  show  the  financial  ability,  strength,  and  connections 
suflScient  to  undertake  and  carry  to  a  successful  conclusion 
the  construction  of  the  proposed  road.  We  can  not  enter- 
tain the  belief  that  the  applicant  for  an  instant  supposed 
that  this  additional  evidence  upon  this  "  serious  and  funda- 
mental matter,"  using  its  own  phrase,  of  financial  ability 
was  entitled  to  any  weight  or  consideration  at  the  hands  of 
a  tribunal  required  to  deal  with  such  grave  and  momentous 
questions.  We  may  properly  decline  to  speculate  concerning 
its  purpose,  but  we  should  not  fail  to  point  out,  in  view  of 
remarks  made  during  the  hearing,  that  it  is  not  consonant 
with  the  character  or  duty  of  this  Commission  to  act  upon 
snecious  hints  unsupported  by  evidence  or  probability. 

GENERAL  CONCLUSIONS 
We  have  now  reviewed  at  some  length  the  principal 
matters  presented  by  the  new  evidence  adduced  upon  the 
rehearing.  It  has  not  been  thought  advisable  to  restate  the 
matters  considered  in  the  former  opinion  which  then  induced 
the  conclusion  that  the  proposed  road  was  not  a  public  con- 
venience and  a  necessity.  Except  in  one  particular  we  now 
hold  to  the  conclusions  of  fact  then  reached.  Evidence  has 
been  offered  by  the  applicant  that  since  the  former  decision 
of  this  case  the  capacity  of  the  Boston  and  Maine  railroad 
has  been  materially  increased.  On  the  other  hand,  undis- 
puted evidence  was  offered  by  The  Delaware  and  Hudson 
Company  that  in  December,  1910,  and  January,  1911, 
freight  was  held  back  to  a  large  extent  by  reason  of  the 
inability  of  the  Boston  and  Maine  to  accept  it  as  offered. 
We  do  not  consider  this  new  evidence  of  such  importance 
as  to  justify  extended  comment.  There  will  necessarily  be 
changes  in  details  as  years  elapse,  and  no  discussion  of  an 
existing  situation  will  exactly  fit  the  situations  which  will 
be  presented  two,  three,  or  four  years  later.  It  is  the  broad 
considerations  which  now  exist,  and  with  varying  details 
will  continue  to  endure,  that  influence  and  compel  judgment. 
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It  is  desirable  to  summarize  as  briefly  as  may  be  the  chief 
facts  as  we  find  them  upon  which  the  decision  of  this  case 
must  be  based.  We  think  the  state  of  the  evidence  warrants 
the  assertion  that  the  evidence  supporting  these  findings  is 
practically  undisputed  as  to  the  greater  part  of  them.  This 
of  course  is  not  the  case  as  to  the  cost  of  the  road  or  character 
of  the  local  service  afforded  by  the  New  York  Central. 

a.  That  the  applicant  urges  as  well  as  concedes  the  over- 
whelming preponderance  of  traflSc  which  it  hopes  and  expects 
its  proposed  road  would  obtain  is  the  transportation  of 
freight  across  the  State  of  New  York  originating  outside  of 
that  State; 

6.  That  the  transportation  of  traffic  originating  within 
the  State  destined  for  points  both  within  and  without  the 
State  would  not  yield  revenue  at  the  outset,  at  least,  amount- 
ing to  more  than  $1,350,000,  as  estimated  by  the  applicant 
itself; 

c.  That  tho  applicant  has  not  shown  any  affiliation  or 
business  connection  with  any  carrier,  by  either  rail  or  water, 
at  either  its  eastern  or  its  western  terminal,  although  it  pro- 
poses to  obtain  all  its  through  business  from  such  carriers; 
while  on  the  other  hand  an  agreement  on  file  with  this 
Commission  between  the  Central  and  New  Haven  com- 
panies shows  an  extreme  improbability  that  the  latter  would 
find  it  advantageous  to  divert  its  business  from  the  channels 
it  is  now  seeking ; 

d.  That  it  has  not  shown  that  it  would  be  able  to  offer  to 
connecting  carriers  at  its  eastern  and  western  terminals 
any  advantages  in  the  interchange  of  business  superior  to 
those  which  would  be  offered  by  its  competitors ; 

e.  That  it  would  not  be  able  to  offer  any  business  to  con- 
necting terminal  carriers  except  the  small  local  business  it 
might  secure; 

/.  That  it  does  not  offer  any  reduction  of  rates  or  cheaper 
transportation,  while  on  the  other  hand  all  its  calculations 
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of  probable  earnings  are  based  upon  the  rates  maintained  by 
its  chief  competitor,  The  New  York  Central  and  Hudson 
River  Railroad  Company; 

g.  That  were  the  proposed  road  constructed,  and  should 
it  secure  a  volume  of  traffic  equal  to  all  that  was  transported 
by  the  Central  in  1909,  which  it  could  have  in  any  way 
secured,  had  it  then  been  in  existence,  such  traffic  would  not 
amount  to  one-half  the  volume  required  to  make  the  road 
financially  successful ; 

A.  That  if  from  such  traffic  handled  by  the  Central  in 
1909  there  be  deducted  that  which  had  come  into  the  pos- 
session of  the  Central  or  its  subsidiary  lines  before  reaching 
the  terminals  of  the  proposed  road,  the  entire  remainder  of 
such  traffic  would  amount  to  only  983,640  tons,  while  the 
estimate  of  the  applicant  is  that  it  would  require  6,641,121 
tons  of  through  freight  in  order  to  be  a  financial  success ; 

i.  That  the  estimate  of  revenue  from  carrying  983,640 
tons  of  freight  the  length  of  the  proposed  road  is  $1,606,776, 
while  the  required  earnings  from  through  freight  would  be 
$10,792,850,  in  order  to  produce  a  5  per  cent  return  upon 
the  necessary  investment; 

j.  That  the  through  freight  traffic,  so  called,  is  being  satis- 
factorily and  adequately  transported  by  existing  railroads; 

fc.  That  the  facilities  of  existing  railroads  for  handling 
the  existing  local  traffic  across  the  State  of  New  York  along 
and  in  the  vicinity  of  the  proposed  road  are  adequate  for 
the  transaction  of  all  existing  business ; 

I.  That  the  completion  of  the  Barge  canal,  which  is  assured 
for  the  year  1915,  with  a  carrying  capacity  of  16,000,000 
tons  annually,  and  which  will  offer  facilities  for  the  trans- 
portation of  freight  in  competition  with  the  proposed  road, 
would  have  a  very  great  adverse  effect  upon  the  earning 
power  of  the  proposed  road  and  its  solvency; 

m.  That  the  proposed  road  would  be  unable  to  obtain  any 
business  from  existing  elevators  and  lake  docks  at  Buffalo 
except  over  the  tracks  of  existing  railroads ; 
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n.  That  the  rail  outlets  at  both  the  eastern  and  western 
terminals  have  no  greater  capacity  than  the  existing  rail 
facilities  connecting  therewith; 

0.  That  the  applicant  has  failed  to  show  any  congestion, 
delays,  or  inadequacy  in  the  service  of  the  existing  roads 
sufficient  in  extent  or  character  to  justify  the  building  of 
a  new  railroad  as  a  necessary  or  proper  method  of  relief 
to  the  public; 

p.  That  the  cost  of  the  proposed  road  would  be  at  least 
$100,000,000,  an  average  of  $336,700  per  mile,  which  cost 
would  require  in  order  to  return  6  per  cent  upon  the  invest- 
ment a  gross  operating  revenue  of  $14,286,741  annually,  or 
$48,100  per  mile; 

5.  That  the  applicant  has  failed  to  show  financial  ability 
or  financial  connections  sufficient  to  justify  the  belief  that 
it  could  construct  its  proposed  road. 

The  foregoing  findings  of  fact  result  necessarily  in  the 
findings  which  constitute  a  part  of  the  resolution  of  this 
Commission  denying  the  application  herein.  That  those 
findings  of  fact  compel  the  denial  of  the  application  does 
not  admit  of  question  or  argument.  We  have  heretofore  in 
our  former  opinion  in  this  case  stated  the  reason  and  policy 
of  the  law  as  we  understand  it  That  law  has  been  in  exist- 
ence for  many  years.  Its  policy  has  been  extended  from 
time  to  time,  showing  that  it  met  the  approval  of  the  public 
and  of  the  Legislature.  The  law  has  been  construed  in 
various  cases  by  the  courts  of  the  State,  in  which  they  have 
uniformly  held  that  the  purpose  of  the  law  was  to  prevent 
the  construction  of  railroads  in  cases  where  the  existing  rail- 
roads afforded  reasonable  facilities  for  public  use,  to  pre- 
clude loss  to  investors  by  preventing  them  from  engaging  in 
alluring  but  deceptive  schemes,  to  protect  existing  railroads 
engaged  in  the  public  service  against  undue  and  unreason- 
able competition.  We  need  not  cite  or  elaborate  upon  these 
decisions,  for  they  are  too  well  known  and  their  doctrine  is 
too  firmly  established  to  require  their  exposition  or  defense. 

In  fact,  upon  the  general  principles  involved,  we  can  see 
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that  there  is  no  real  difference  of  opinion.  A  single  illustra- 
tion will  perhaps  establish  this.  It  is  entirely  feasible  from 
an  engineering  point  of  view  to  construct  not  only  the  pro- 
posed road  but  also  one  or  more  other  roads  across  the  State 
substantially  parallel  to  the  Central.  The  proposed  road 
does  not  occupy  the  only  available  strip  of  land  upon  which 
a  railroad  can  be  constructed  the  length  of  the  State  which 
would  be  practical  and  practicable  from  an  engineering 
point  of  view.  If  the  construction  of  two  such  roads  at  this 
time  were  proposed,  and  both  applications  were  pending 
before  us,  everyone  would  recognize  that  one  or  the  other 
would  fail  because  of  the  perfectly  obvious  reason  that  two 
such  roads  constructed  at  one  time  would  be  in  excess  of  all 
existing  requirements  and  of  all  probable  future  require- 
ments during  any  period  of  time  which  could  properly  be 
considered.  No  one  would  require  long  hearings  and  the 
taking  of  voluminous  evidence  to  establish  this  fact  It 
would  be  recognized  by  unanimous  consent. 

When,  after  two  long  and  exhaustive  examinations  of 
the  subject  the  Commission  finds  as  a  fact  that  the  existing 
facilities  are  adequate  for  existing  needs  and  are  or  can  be 
made  adequate  for  all  probable  future  needs,  and  in  the 
judgment  of  the  Commission  will  be  so  made,  that  the  con- 
struction of  the  proposed  road  would  result  in  a  practical 
loss  of  capital  invested  in  existing  facilities,  the  same  con- 
clusion must  inevitably  follow.  It  is  impossible  to  conceive 
a  case  which  would  require  the  negative  of  the  Commission 
if  upon  the  facts  found  this  application  ought  to  be  granted. 

The  economic  principles  involved  are  of  the  greatest 
gravity.  The  waste  arising  from  the  unnecessary  duplica- 
tion of  facilities,  the  inevitable  loss  to  investors  entailing 
discredit  to  other^  securities,  however  meritorious,  offered 
by  transportation  corporations,  the  impairment  of  service 
which  invariably  follows  cut-throat  competition  growing  out 
of  fierce  struggles  to  pay  operating  expenses,  the  inability 
of  lines  forced  to  such  a  competition  to  develop  with  grow- 
ing requirements  because  of  diflSculties  in  attracting  fresh 
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capital  —  all  of  these  matters  are  elementary  and  it  would 
be  a  work  of  supererogation  to  dwell  upon  them. 

There  are  a  few  other  considerations  which  perhaps  should 
receive  brief  notice  at  this  point.  The  Commission  is  aware 
that  there  is  a  somewhat  prevalent  feeling  that  if  a  party 
of  men  are  willing  to  invest  their  money  in  a  scheme  and 
take  the  chances  of  the  results,  it  is  not  a  part  of  the  function 
of  the  Commission  to  deny  them  the  privilege  upon  the 
ground  that  loss  would  ensue  to  them.  It  is  urged  that  the 
Commission  is  not  the  guardian  of  such  people.  Those 
entertaining  this  view  overlook  one  important,  and  to  our 
minds  controlling,  consideration.  The  promoters  of  this 
enterprise,  so  far  as  we  are  aware  or  advised  by  the  evidence, 
do  not  propose  to  invest  their  own  money  in  the  scheme,  and 
in  fact  the  evidence  shows  that  all  of  the  parties  interested 
in  the  scheme  have  not  the  money  sufficient  to  construct  the 
road.  They  propose  to  invite  others  to  invest  their  money 
in  the  enterprise,  and  it  is  people  who  are  entirely  unfa- 
miliar with  the  situation  who  would  be  required  to  furnish 
the  necessary  money  for  the  road  to  be  built.  It  so  happens 
that  the  courts  have  properly  held  that  a  necessity  does  not 
exist  for  the  construction  of  a  railroad  unless  the  situation 
is  such  that  it  will  afford  a  reasonable  return  upon  the 
capital  invested.  A  decision  of  this  Commission  that  the 
proposed  road  is  a  public  necessity  is  a  finding  upon  which 
the  public  would  have  a  right  to  rely,  and  upon  which  it 
incontestably  would  rely,  that  the  road  would  in  all  human 
probability  afford  an  adequate  return  upon  the  money 
invested  in  its  construction.  The  decision  of  the  Commis- 
sion would  unquestionably  be  paraded  before  would-be 
investors  to  satisfy  them  that  they  could  safely  put  out 
their  money  in  this  scheme  with  a  just  expectation  of  an 
adequate  return  thereon.  The  Commission  can  not  be 
expected  to  make  a  finding  which  would  produce  such  a 
result,  unless  it  were  thoroughly  satisfied  of  the  correctness 
of  such  finding. 


Digitized  by 


Google 


126  Buffalo,  Rochestee  and  Eastehn  E.  R.  Co. 

p.  S.  C,  2d  D. 

There  is  also  a  suggestion  that  the  expenditure  of  money 
in  the  construction  of  the  road  would  be  of  such  great  benefit 
to  the  localities  through  which  it  passes,  and  that  the  addi- 
tion to  local  taxable  values  would  be  so  important  as  to 
make  these  considerations  of  weight  We  need  only  point 
out  that  these  matters  have  no  possible  connection  with  the 
results  which  would  follow  from  the  operation  of  the  road 
after  its  construction,  and  that  such  results  are  the  only 
matters  which  have  any  proper  bearing  in  the  determination 
whether  the  proposed  construction  is  a  public  convenience 
and  a  necessity.  The  necessity  must  be  for  the  transporta- 
tion of  freight  and  passengers.  Incidental  and  transient 
benefits  arising  from  any  construction,  however  needless  and 
wasteful,  will  always  occur,  but  they  are  not  to  be  treated 
as  justifying  economic  waste. 

From  the  whole  case,  therefore,  and  for  the  reasons  stated 
in  this  and  our  preceding  opinion,  and  embodied  in  the 
findings  of  fact  stated  in  the  resolution  denying  the  applica- 
tion, this  application  should  be  denied. 

All  concur.  Commissioner  Decker  files  a  concurring 
opinion. 


Decker,  Commissioner  (concurring) : 

I  prefer  to  state  my  concurrence  in  a  separate  opinion. 

The  policy  of  the  State  is  to  encourage,  and  not  dis- 
courage, great  public  improvements,  including  the  building 
and  operation  of  railroads,  and  I  am  very  sure  that  every 
member  of  this  Commission  has  sought  diligently  to  find 
grounds  upon  which,  having  in  mind  his  sworn  public  duty 
and  the  interests  of  the  State  at  large,  to  base  approval  of 
this  application. 

When  a  duly  organized  railroad  company  comes  before 
the  Commission  for  a  certificate  of  public  convenience  and 
a  necessity,  and  for  its  permission  and  approval  to  begin 
construction  and  exercise  the  privileges  of  a  common  carrier 
by  railroad,  the  three  principal  subjects  of  inquiry  are :  1,  the 
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probability  of  sucoesfiful  operation;  2,  the  improbability  that 
the  new  road  when  in  operation  will  take  continuously  an 
undue  share  of  the  traffic  of  an  existing  railroad  which  is 
itself  being  operated  generally  in  the  satisfactory  service  of 
the  public;  and  3,  that  the  new  company  is  fortified  with 
finaucial  resources  sufficient  to  build  and  put  the  proposed 
railroad  in  proper  operation,  and  actually  intends  to  con- 
struct and  operate  the  road  within  a  reasonable  period  of 
time* 

As  railroad  enterprises  have  become  developed  by  addi- 
tions and  consolidations,  and  affiliations  through  stock 
owning  control,  into  great  systems,  and  a  very  large  and 
constantly  increasing  part  of  the  Nation's  wealth  has  been 
and  is  being  spent  in  their  original  cost  and  always  required 
improvement,  the  policy  of  the  State  has  extended  neces- 
sarily to  the  fair  protection  of  the  immense  aggregate  invest- 
ment so  represented;  and  so,  during  the  past  ten  or  fifteen 
years  at  least,  it  has  become  recognized  that  while  new  rail- 
road building  to  and  even  beyond  the  full  saturation  of 
present  and  probable  early  future  public  demand  should  be 
encouraged  and  promoted  in  every  fair  and  prudent  way, 
the  launching  of  a  new  railroad  corporation  to  build  and 
operate  a  parallel  line  for  active  competition  with  a  well 
established  railroad  system  is  not  to  be  a  matter  of  course, 
but  a  subject  of  patient  and  diligent  inquiry,  involving 
surely  the  three  above  stated  tests. 

Because  of  the  constant  tendency,  toward  system  develop- 
ment and  the  taking  in  of  branch  feeders,  and  the  resulting 
saturation  of  traffic  requirements,  it  has  become  increasingly 
difficult  successfully  to  construct  and  operate  independent 
lines  in  already  occupied  territory.  Such  a  line  ordinarily 
can  secure  from  its  connections  a  volume  of  traffic  depending 
largely  upon  what  it  can  itself  deliver  and  upon  the  needs 
of  the  territory  or  localities  which  it  may  exclusively  serve. 
Therefore,  unless  it  is  assured  under  peculiar  circumstances 
of  a  large  volume  of  business  such  as  coal,  iron  ore,  or  grain, 
or  the  field  of  its  own  operations  is  rich  in  traffic  production. 
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its  success,  since  through  business  to  be  obtained  from  other 
lines  is  a  determining  factor,  is  extremely  problematical. 
The  point  made  in  this  connection  is  that  with  occupation 
of  the  general  territory  by  railroad  systems  the  difficulty  of 
securing  the  necessary  large  foothold  in  traffic  by  an  inde- 
pendently built  and  operated  intermediate  line  of  railway  is 
increased  enormously.  That  fixed  economic  law  of  railway 
business  and  operation  is  fully  exemplified  in  this  case, 
where  the  new  line  is  proposed  as  an  intermediate  carrier 
to  be  inserted  as  a  competitor  for  through  business,  and 
which  is  relied  upon  as  its  great  source  of  revenue.  It  is 
in  no  sense  shown  to  be  supported  by  an  affiliated  line  on 
the  west  or  on  the  east  having  any  special  interest  in  giving 
it  business,  and  there  is  no  showing  that  any  great  amount 
of  free  lake  grain  can  or  will  seek  its  rails.  It  is  merely 
an  independent  local  line  within  the  State  of  New  York 
depending  upon  the  hazards  of  the  future  for  those 
alliances  with  other  lines  on  the  east  and  west  for  a 
sufficiency  of  through  business,  and  subject  to  the  competition 
for  that  business  of  a  group  of  the  strongest  railroad  systems 
of  the  United  States,  besides  the  enormous  absorption  of 
through  grain  and  other  heavy  traffic  which  is  certain  to 
follow  the  opening  of  the  Erie  Barge  canal.  These  are  not 
theories;  they  are  facts.  It  is  because  they  are  facts  that 
the  New  York  Central  has  been  able  to  present  its  showing 
of  how  little  of  this  through  business  the  new  line  can  expect 
to  obtain.  It  is  because  they  are  plainly  indicated  in  this 
record  that  the  Commission  has  been  forced  to  find,  upon 
that  record,  the  glaring,  unmatched,  dominant  fact  that  the 
proposed  road  can  not  pay  a  return  upon  the  first  cost  of 
its  construction  and  equipment  for  operation. 

If,  on  the  contrary,  this  proposed  railroad  is  to  be  closely 
allied  with  and  practically  maintained  by  an  existing  pros- 
perous system  such  as  the  New  Haven,  with  its  controlled 
Boston  and  Maine  and  other  properties,  in  the  East,  the 
adverse  economic  conditions  above  stated  would  be  greatly 
modified  or  nonexistent.     And  the  like  result  would  appear 
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from  a  similar  alliance  with  the  great  Grand  Trunk  system 
on  the  West.  Not  a  scintilla  of  proof  is  before  ns  upon  which 
the  existence  of  any  such  supporting  alliance  can  be  found. 

If  an  alliance  of  that  character  were  shown,  or  any  proof 
had  been  presented  to  match  the  otherwise  demonstrated 
inability  to  operate  successfully,  even  though  such  proof  had 
to  be  general  in  character  if  it  were  only  fairly  satisfying 
as  to  scope,  the  Commission  might  well  feel  bound  to  resolve 
its  doubte  in  favor  of  the  applicant  upon  that  branch  of 
the  case. 

I  am  impressed,  as  all  must  be,  with  one  condition  that 
makes  for  the  applicant's  contention.  The  road  could  hardly 
be  completed  under  five  years.  Judging  by  the  past  tre- 
mendous increase  in  our  population  and  our  knowledge  that 
it  is  certain  to  increase  in  large  ratio  with  each  succeeding 
census  period,  whatever  may  be  the  situation  now,  what- 
ever we  may  believe  as  to  the  ability  of  the  existing  lines 
to  carry  this  through  business  which  is  conceded  to  be  the 
business  that  must  chiefly  support  this  new  road,  it  is  cer- 
tain that  the  present  service  reserves  in  the  existing  lines 
and  those  resulting  from  improvements  already  under  way 
will  be  very  largely  used  under  the  requirements  of  our 
multiplying  population  and  the  demands  of  our  constantly 
extending  industries  which  will  be  manifested  after  the 
expiration  of  five  or  ten  years.  I  am  an  optimist  as  to  the 
business  development  of  this  country  and  the  increasing 
transportation  needs  of  the  people.  If  the  export  of  grain 
is  to  cease  through  use  of  that  grain  in  the  manufacture  of 
grain  products,  and  those  products  are  to  be  consumed 
wholly  by  ourselves,  the  character  of  the  transportation  is 
changed  merely  from  foreign  to  domestic,  from  long  to 
shorter  hauls  of  grain  and  shorter  hauls  for  mill  products, 
to  greater  demand  for  manufactured  products  of  all  kinds, 
and  to  the  movement  of  traffic  of  all  descriptions  from  more 
numerous  sources  of  production.  The  character  of  the  trans- 
portation may  change  greatly,  but  the  total  volume  can 
hardly  diminish,  and  in  the  nature  of  things  it  ought 
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greatly  to  increase.  But  all  this  is  very  far  from  saying 
that  there  will  be  an  actual  great  excess  over  what  the  exist- 
ing roads  will  control  and  properly  carry  at  the  end  of  five 
or  six  or  seven  years  sufficient  to  enable  the  proposed  road  to 
earn  a  small  return  upon  its  cost.  I  have  indicated,  I  think, 
that  the  applicant's  proof  falls  far  short  of  furnishing  the 
basis  of  probability  as  to  traffic  and  earnings  which  would 
enable  the  Commission  to  find  in  its  favor  upon  that  impor- 
tant point  of  tlie  case. 

Something  is  intimated  on  behalf  of  the  applicant,  that 
if  not  secured  otherwise  sufficient  traffic  could  and  would  be 
obtained  by  rate  reductions.  Assuming  that  destructive  rate 
competition  would  for  the  time  being  draw  a  large  amount 
of  business  to  the  new  line,  it  is  plain  that  could  be  done 
only  by  operating  the  road  at  a  loss.  The  established  sys- 
tems with  their  resources  can  bear  that  loss  longer  than  the 
new  road  can,  rates  must  soon  again  find  a  natural  level, 
and  no  result  would  follow  that  experience  other  than  depre- 
ciated properties  of  the  railways  involved,  loss  to  railroad 
investment  holders,  and  the  probable  early  bankruptcy  of 
the  new  company.  Moreover,  through  railroad  business  is 
conducted  under  joint  tariffs  of  rates,  and  it  is  too  much 
to  suppose  that  the  eastern  or  western  connections  of  the 
proposed  new  line  would  join  in  rate  cutting  at  all  or  to 
any  such  extent  as  would  be  necessary  to  bring  the  Buffalo, 
Rochester  and  Eastern  its  necessary  share  of  the  com- 
petitive through  business.  In  any  event  the  results  would 
be  disastrous:  the  existing  lines  would  be  deprived  tem- 
porarily of  a  large  and  undue  share  of  traffic  which  is 
naturally  theirs  and  which  they  would  certainly  regain.  The 
public  is  vitally  interested  in  having  and  enjoying  reason- 
ably low  rates.  It  is  just  as  vitally  interested  in  the  pre- 
vention of  unreasonably  low  rates;  for  the  first  demand  of 
commerce  today  is  adequate  service,  and  that  service  must  be 
paid  for.  It  can  not  be  donated.  There  is  no  public  neces- 
sity shown  or  public  convenience  indicated  in  or  by 
destructive  rate  cutting  for  competitive  business  which  pro- 
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ceeds  until  the  competing  carriers  reach  the  point  of 
exhaustion,  and  the  necessary  cessation  of  hostilities  through 
rate  restoration  then  must  be  followed  by  a  long  period  of 
gradual  restoration  to  normal  standards  of  service  and 
efficiency  of  administration.  Th^  people  are  benefited  by 
healthy  competition  at  compensating  rates,  but  it  is  enough 
to  say  for  this  case  that  such  healthy  competition  plainly 
would  not  bring  the  necersary  amount  of  traffic  to  the  pro- 
posed road  under  the  showing  made  on  the  record  before 
the  Commission. 

In  my  judgment,  the  failure  of  the  applicant  to  show  any 
financial  ability  to  build  and  equip  this  railroad  constitutes 
the  controlling  defect  in  this  case.  If  supplied,  such  proof 
would  go  far,  in  connection  with  the  natural  increase  in 
population  and  traffic,  toward  matching  the  proof  of  the 
New  York  Central  that  the  new  line  can  not  get  a  sufficient 
amount  of  business.  As  the  record  has  been  submitted,  the 
proof  of  insufficient  business  stands  undisputed  and 
unaffected  by  countervailing  proof  as  to  other  subjects. 
Now,  suppose  that  notwithstanding  the  apparent  lack  of 
traffic  for  the  new  line  as  indicated  by  such  proof  of  the 
opposing  line,  the  applicant  had  produced  representatives 
of  banking  houses  accustomed  to  handle  large  financial  pro- 
jects involving  a  hundred  or  more  millions  of  dollars  of 
expenditure,  and  by  them  had  shown  that  a  certain  proper 
amount  of  stock  had  been  arranged  to  be  sold  at  par  for 
cash,  and  that  the  bonds  of  the  company  would  be  promptly 
underwritten  at  a  reasonable  discount  if  not  at  par,  that  the 
entire  scheme  had  been  thoroughly  investigated  and  found 
feasible  from  the  investors'  and  therefore  the  earning? 
standpoint,  that  there  would  be  traffic  alliances,  arranged 
for  and  certain  to  be  made,  which  guarantee  a  sufficiency 
of  business  for  the  new  line  in  connection  with  the  estimated 
amount  due  to  location  of  industries  along  the  line,  that 
while  the  financial  arrangements  had  been  definitely  fixed 
a  necessity  exists  for  not  going  into  every  detail  in  regard 
thereto.    If  that  kind  of  proof  had  been  presented,  with  such 
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precision  as  of  itself  would  indicate  full  verity,  a  very 
different  case  would  be  before  the  Commission.  We  would 
have  then,  in  opposition  to  the  proof  presented  by  the  object- 
ing railroads,  the  judgment  of  the  men  who  stand  for  the 
investors  and  reflect  the  views  of  the  investors  themselves. 
Those  who  control  large  investments  of  money  in  this 
country  are  thoroughly  equipped  with  expert  aid  to  investi- 
gate and  determine  the  question  of  success  or  failure  of  a 
proposed  enterprise  of  this  character.  The  greater  the 
magnitude  of  the  enterprise  the  more  important  it  becomes 
to  have  knowledge  concerning  the  attitude  of  those  who  must 
be  relied  upon  for  financial  cooperation.  To  my  mind, 
proof  of  that  character  would  have  supplied  strong  support 
to  the  application  and  have  enabled  the  Commission  to 
settle  many  questions  in  favor  of  the  applicant.  I  do  not 
say  that  the  proof  upon  this  subject  must  necessarily  have 
been  just  as  I  have  stated,  or  that  something  more  might 
not  have  been  required,  but  I  do  say  that  the  utter  lack  of 
such  proof,  in  the  face  of  the  complete  showing  otherwise 
made  that  the  road  can  not  pay,  is  fatal  to  the  applicant's 
case. 

It  is  idle  to  say  that  any  such  showing  would  disclose 
situations  to  the  foes  of  the  new  road  and  thereby  enable 
them  to  defeat  the  whole  financial  scheme.  No  railroad  of 
this  size  which  it  is  seriously  proposed  to  actually  build  can 
proceed  through  the  process  of  organization,  survey,  prepa- 
ration of  plans,  and  application  to  the  Commission  for  legal 
authorization,  all  involving  the  expenditure  of  a  large  sum 
of  actual  money  in  themselves,  unless  the  financing  of  the 
project  has  been  arranged  for  or  the  project  itself  is  based 
upon  speculation.  Such  speculation  may  be  of  two  kinds, 
trading  afterward  upon  the  approved  franchise  right  thus 
secured,  or  expectation  that  the  proposed  location  of  the 
line  through  the  stated  territory  will  attract  financial  aid 
after  the  certificate  of  authority  shall  have  been  granted.  It 
has  been  declared  on  this  record  that  the  financing  of  the 
company  is  assured.     If  so  assured,  proof  of  the  general 
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character  above  outlined  should  have  been  easy  to  procure. 
None  has  been  presented. 

A  proceeding  before  the  Commission  upon  an  application 
for  a  certificate  of  public  convenience  and  a  necessity  does 
not  present  an  administrative  question.  The  question  is 
essentially  judicial  and  has  been  so  held  by  the  courts.  The 
ease  may  come  before  the  Appellate  Division,  not  by  injunc- 
tion or  certiorari,  but  upon  direct  appeal.  In  such  a  case 
this  Commission  is,  as  the  courts  are,  limited  by  the  case 
record.  Certainly  the  Commission  can  not  utterly  disregard 
the  whole  weight  of  evidence  as  presented.  We  must 
hold,  in  the  absence  of  any  proof  that  the  company  can  secure 
the  money  to  build  this  road,  and  in  face  of  the  fact  that  the 
Commission  has  several  times  informed  the  applicant  that 
such  proof  is  indispensable,  that  the  record  shows  no  indica- 
tion that  the  railroad  here  proposed  will  be  constructed  and 
put  in  operation  by  the  applicant  company,  that  the  claim 
seriously  and  urgently  insisted  upon  that  it  is  able  to  build 
the  road  is  wholly  unsupported  by  necessary  proof. 

The  numerous  petitions  and  the  mass  of  individual 
opinions  expressed  in  testimony  in  favor  of  the  applicant's 
petition  are  all  based  upon  the  assumption  that  this  road  can 
be  built  by  the  applicant  company.  As  matter  of  fact,  such 
petitions  and  testimony  are  all  to  the  sole  effect  that  the 
localities  along  the  proposed  line  need  and  want  a  railroad, 
not  necessarily  built  by  this  company,  but  by  some  company. 
I  give  the  full  weight  to  those  petitions  and  such  testimony. 
I  understand  fully  that  many  residents  and  business  interests 
of  Buffalo  earnestly  desire  this  railroad,  that  the  cities, 
villages,  and  farming  communities  along  the  proposed  line 
desire  this  railroad,  and  if  the  road  could  be  successfully 
built  and  operated  it  might  well  be  held  that  it  would  benefit 
all  communities.  This  company  has  shown  no  ability  to  do 
either.  Some  other  company  may,  or  this  company  may 
upon  the  new  application  it  is  entitled  by  law  to  file  one  year 
hence.  If  this  Commission,  upon  this  record  of  demonstrated 
inability  on  the  part  of  the  applicant  to  build  or  successfully 
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operate  the  road,  should  grant  the  certificate  and  permission 
and  approval  asked  for  in  the  petition,  it  must  disregard 
wholly  the  overwhelming  weight  of  evidence  and  lack  of 
evidence,  and  say  merely  because  this  company  wants  such 
certificate  and  permission  and  approval  we  will  grant  them ; 
that  we  will  give  this  company  the  right  for  a  long  term  of 
years  to  hold  practically  the  only  available  location  left  for 
construction  of  a  railroad  across  this  State,  covering  a  dis- 
tance of  three  hundred  miles,  quite  oblivious  to  the  possi- 
bility that  this  may  be  a  speculative  project  in  nowise 
benefiting  the  people  along  the  proposed  line,  and  that  it  may 
shut  out  another  company  actually  showing  ability  to  build 
a  line  along  the  stated  route.  That  is  the  legal  effect  of  a 
favorable  decision  in  this  case  as  the  case  record  standa.  It 
is  the  clear  duty  of  this  Commission  to  guard  against  such 
a  result  in  the  interest  of  the  people  along  the  proposed  line 
as  well  as  in  the  interest  of  the  State  at  large.  It  should  be 
understood  clearly  and  definitely  that  the  Commission  reflects 
in  no  way  upon  the  good  faith  of  any  one  connected  with  the 
proposed  road,  and  that  its  criticisms  are  directed  solely  to 
the  record  of  this  case. 
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In  the  Matter  of  the  Complaint  of  M.  J.  Whedon  against 
The  Kew  Yobk  Centkal  and  Hudson  Riveb  Railboad 
Company  and  the  Buffalo,  Lockpobt  and  Rochbsteb 
Railway  Company. 

The  charge  of  The  New  York  Central  and  Hudson  River  Railroad 
Company  and  of  the  Buffalo^  Lockport  and  Rochester  Railway  Com- 
pany for  a  round-trip  ticket  from  the  village  of  Medina  to  the  city  of 
Buffalo  is  $1.20.  The  charge  made  by  gaid  oompauies  for  a  round- trip 
ticket  from  Medina  to  the  city  of  Rochester  is  $1.00.  The  village  of 
Medina  is  situated  41  miles  from  each  of  said  cities.  The  reason  for 
the  difference  in  charge  is  the  competition  of  the  International  Railway 
Company  with  respondents  from  the  city  of  Lockport  to  the  city  of 
Buffalo,  and  a  round-trip  rate  from  l^ledina  to  Buffalo  is  made  for  the 
purpose  of  practically  meeting  the  competition,  the  sum  of  the  fares 
from  Medina  to  Buffalo  upon  the  trolley  roads  with  the  change  at 
Lockport  being  $1.14  for  the  round  trip.  In  addition  to  the  foregoing 
facts,  effective  January  19,  1001,  a  round-trip  fare  of  $1.20  was  estab- 
lished by  the  New  York  Central  between  Medina  and  Rochester,  and 
was  in  effect  until  February  20,  1908.  Also,  the  Central  maintained  a 
one-day,  round- trip  fare  between  Medina  and  Rochester,  at  substan- 
tially the  rate  prevailing  between  Medina  and  Buffalo,  on  Saturdays  and 
Simdaya  from  May  28,  1910,  to  October  30,  1910,  and  some  holidays. 

The  Buffalo,  Lockport  and  Rochester  Railway  Company  sells  bookg 
of  transportation  containing  coupons  good  for  300  miles  of  transporta- 
tion over  its  lines  for  $5,  which  is  at  the  rate  of  1%  cents  per  mile. 
This  rate  is  good  at  any  time  and  on  any  car.  The  said  company 
sells  a  special  excursion  ticket  from  Medina  to  Rochester  and  return 
for  one  day,  which  ticket  is  good  only  on  the  train  leaving  Medina  for 
Rochester  at  6:28  o'clock  in  the  evening  and  is  good  to  return  from 
Rochester  to  Medina  on  any  train  leaving  Rochester  the  same  day.  This 
excursion  ticket  is  put  on  during  the  winter  season  only,  to  encourage 
travel  to  the  theaters  in  Rochester,  and  is  used  only  when  the  theaters 
are  open. 

Upon  the  foregoing  facts,  and  these  only,  the  complainant  alleges 
that  the  regular  fare  of  2  cents  per  mile  between  Medina  and  Rochester 
is  unreasonable  because  excessive,  and  asks  that  the  rate  be  reduced 
to  that  prevailing  between  Medina  and  Buffalo,  to  wit,  practically  1^ 
ccntA  per  mile. 
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Held,  That  the  above  facts  do  not  show  that  the  regular  rate  of  2 
cents  per  mile  between  Medina  and  Rochester  is  excessive  and  unrea 
sonable. 

The  reasons  wliich  make  it  permissible  for  a  carrier  to  accept  a  rate 
lower  than  the  general  level  in  order  to  get  business  which  it  can  not 
otherwise  obtain,  stated. 

The  existence  of  excursion  and  commutation  rates  and  the  sale  of 
mileage  books  at  a  less  price  than  the  general  level  of  the  rate  per  mile 
do  not  justify  a  finding  that  such  general  level  is  excessive  and  unreason- 
able. 

Decided  August  29,  1911. 

M.  J.  Whedon,  complainant,  in  person. 

W.  L.  Marcy  for  Uie  Buffalo,  Lockport  and  Eochester 
Eailway  Company. 

Ernest  8.  Ballard  for  The  New  York  Central  and  Hudson 
Kiver  Railroad  Company. 

Stevens,  Chairman: 

The  complainant,  Milton  J.  Whedon,  on  the  16th  day  of 
August,  1910,  filed  with  this  Commission  a  complaint  against 
The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany and  the  Buffalo,  Lockport  and  Rochester  Railway 
Company,  with  reference  to  rates  of  passenger  fare  charged 
by  said  two  companies  for  transportation  from  the  village  of 
Medina  to  the  city  of  Rochester.  After  stating  in  his  com- 
plaint the  rates  of  fare  charged,  he  alleges  "  that  said  rates 
and  the  charges  made  as  set  forth  herein  constitute  an  undue 
and  unreasonable  preference  and  because  thereof  this  com- 
plainant and  the  village  of  Medina  suffers  damage  ".  He 
further  alleges  that  the  fares  charged  between  Medina  and 
Rochester  over  the  lines  of  respondents  are  "  unjust,  unrea- 
sonable, unfair,  and  in  excess  of  that  which  under  the  exist- 
ing circumstances  and  conditions  should  be  charged,"  because 
of  the  fact  that  the  fare  from  Medina  to  Buffalo,  a  distance 
of  41  miles,  is  less  than  that  from  Medina  to  Rochester.  The 
gravamen  of  the  complaint  is,  substantially,  that  discrimina- 
tion is  exercised  as  to  the  charges  between  Medina  and  Buffalo 
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un  one  hand  and  Medina  and  Bochester  on  the  other,  but  the 
complaint  does  contain  one  allegation  reading  as  follows: 
"  That  the  charge  for  passenger  transportation  between 
Medina  and  Rochester,  one  way  or  round  trip,  is  an  unreason- 
able and  unjust  charge." 

The  complainant  had  previously  filed  a  complaint  against 
The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, upon  which  complaint  a  hearing  was  had  and  a  deci- 
sion was  rendered  June  22,  1910,  the  decision  being  accom- 
panied by  a  written  opinion.  In  that  complaint  substan- 
tially aU  of  the  facts  appearing  in  the  present  case  were 
brought  out,  and  the  Commission  held,  for  reasons  stated  in 
its  opinion,  that  there  was  no  unjust  or  unlawful  discrimina- 
tion by  reason  of  the  difference  in  rates.  Upon  the  hearing 
in  that  case  the  complainant  expressly  admitted  that  the 
charge  made  by  the  New  York  Central  of  $1.60  for  a  round- 
trip  ticket  from  Medina  to  Rochester  was  not  unreasonable 
in  itself,  and  he  explicitly  disavowed  any  intention  to  claim 
that  such  rate  was  unreasonable,  and  his  complaint  in  that 
case  was  expressly  based  upon  the  sole  ground  of  discrimi- 
nation. 

Upon  the  filing  of  the  present  complaint  a  letter  was 
addressed  by  the  Commission  to  the  complainant,  asking 
him  wherein  his  complaint  differed  from  the  one  already 
disposed  of  by  the  Conmiission,  and  to  this  inquiry  the  com* 
plainant  answered : 

Referring  to  your  favor  of  the  16th  inst.  relative  to  the  petition  for 
changing  rate  of  transportation  between  Medina  and  Rochesteri  would 
advise  that  this  petition  covers  entirely  different  grounds  from  the  one 
upon  which  there  has  already  been  an  adjudica/tion ;  it  is  not  the  same 
subject  matter;  nor  are  the  causes  for  the  request  the  same.  It  is 
founded  strictly  upon  the  merits  set  forth  in  the  petition,  namely,  in 
substance,  that  the  rate  now  charged  is  too  high,  sufficiently  so  as  to 
make  it  unreasonable. 

This  explicit  declaration  by  the  complainant  was  treated 
by  the  Commission  as  constituting  an  avowal  that  the  com- 
plaint in  this  case  was  wholly  against  the  reasonableness  of 
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the  charge,  and  that  the  decision  of  the  Commission  that 
there  was  no  discrimination  in  the  different  rates  stood 
unchallenged. 

Upon  the  hearing  in  this  case,  after  the  preliminary  state- 
ment by  the  complainant,  he  was  asked :  "  Your  position  is 
that  the  rate  charged  is  an  unjust  and  unreasonable  rate? '' 
To  this  he  replied,  "  That  is  it;  yes,  sir".  After  the  com- 
plainant had  rested  his  case  and  the  respondents  had  entered 
upon  their  defense,  the  Chairman  of  the  Commission  said: 
"  There  is  no  question  of  discrimination  before  the  Commis- 
tion  at  this  time,  whatever.  I  would  state  for  the  informa- 
tion of  the  respondents  that  before  this  complaint  was  served 
upon  them  corres^pondence  was  had  with  Mr.  Whedon  call- 
ing hia  attention  to  the  fact  of  whether  it  was  or  not,  and 
his  letter  is  on  file."  The  Chairman  then  read  the  letter, 
and  continued :  "  So  I  make  this  statement  that  it  is  not 
upon  discrimination  in  consequence  of  the  letter.  If  I  am 
not  interpreting  it  correctly,  Mr.  Whedon  will  correct  ma" 
To  this  the  complainant  responded :  "  That  is  true.  I  make 
no  contention  at  this  time  in  regard  to  discrimination."  It 
therefore  appeaiB  that  whatever  the  language  of  the  com- 
plaint may  be,  the  complainant  in  fact  bases  his  case  upon  the 
unreasonableness  of  the  charge  made  and  raises  no  question 
as  to  the  correctness  of  the  ruling  of  the  Commission  con- 
cerning discrimination  made  in  the  former  case,  and  the 
discussion  herein  will,  therefore,  be  confined  wholly  to  the 
charge  of  unreasonableness  made  against  the  rates. 

The  facts  are  within  a  very  brief  compass.  The  village 
of  Medina,  in  which  the  complainant  resides,  is  situate  upon 
the  lines  of  the  roads  of  the  two  respondents.  The  line  of 
The  New  York  Central  and  Hudson  River  Eailroad  Com- 
pany extends  from  New  York  to  Buffalo,  and  the  line  of 
the  Buffalo,  Lockport  and  Rochester  Railway  Company 
extends  from  Rochester  to  Lockport,  there  connecting  with 
the  Intematio5ial  Railway  Company  which  has  a  line  to 
Buffalo. 
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Medina  is  41  miles  from  Buffalo  and  a  like  distance  from 
Bochester.  The  fares  charged  upon  both  roads  are  as  fol- 
lows: From  Medina  to  Buffalo,  one  way,  65  cents;  from 
Medina  to  Eochester,  one  way,  82  cents;  round  trip  from 
Medina  to  Eochester  upon  both  roads  is  $1.60,  while  a  round- 
trip  ticket  from  Medina  to  Buffalo  over  the  line  of  the 
Central  is  $1.20,  and  over  the  line  of  the  Buffalo,  Lockport 
and  Eochester  Eailway  is  $1.10.  The  New  York  Central,  of 
course,  is  operated  by  steam,  and  the  motive  power  of  the 
Buffalo,  Lockport  and  Eochester  Eailway  Company  is 
electricity.  This  Buffalo  rate  was  established  by  the  Central 
to  meet  the  rate  of  the  International  Eailway  Company  from 
Lockport  to  Buffalo.  That  rate  of  the  trolley  company  was 
put  in  to  meet  the  rate  of  the  Central. 

There  are  four  additional  facts,  two  relating  to  each  com- 
pany, shown  in  the  evidence  and  undisputed,  which  are 
relied  upon  by  the  complainant  to  establish  the  charge  of 
unreasonableness. 

As  against  the  New  York  Central : 

1.  Effective  January  19,  1901,  a  round-trip  fare  of  $1.20 
was  established  between  Medina  and  Eochester  by  The  New 
York  Central  and  Hudson  Eiver  Eailroad  Company  and 
was  in  effect  until  February  20,  1908. 

2.  A  special  one-day,  round-trip  fare  between  Medina 
and  Eochester,  at  substantially  the  rates  prevailing  between 
Medina  and  Buffalo,  was  given  by  the  Central  on  Saturdays 
and  Sundays  from  May  28,  1910,  to  October  30,  1910,  and 
on  some  holidays. 

As  against  the  Buffalo,  Lockport  and  Eochester  Eailway 
Company : 

1.  This  company  sells  books  of  transportation  containing 
coupons  good  for  300  miles  of  transportation  over  its  line  for 
$5,  which  is  at  the  rate  of  1%  cents  per  mile.  This  rate 
is  good  at  any  time,  on  any  car. 

2.  The  Buffalo,  Lockport  and  Eochester  Eailway  Com- 
pany sells  a  special  excursion  ticket  from  Medina  to  Eocb- 
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ester  and  return  for  $1,  which  ticket  is  good  only  on  the  train 
leaving  Medina  for  Kochester  at  6 :28  o'clock  in  the  evening, 
and  is  good  to  return  from  Rochester  to  Medina  on  any  train 
leaving  Rochester  the  same  day.  This  excursion  ticket  is 
put  on  during  the  winter  season  only,  to  encourage  travel 
to  the  theaters  in  Rochester,  and  is  used  only  when  the 
theaters  are  open. 

Upon  the  foregoing  facts,  and  these  only,  the  complainant 
contends  he  has  shown  conclusively  that  the  rates  charged 
by  the  respondent  companies  between  Medina  and  Rochester 
are  unreasonable  because  excessive.  The  questions  raised 
for  determination  by  this  contention  are  — 

1.  Do  the  facts  stated  tend  to  show  that  a  rate  of  two 
cents  a  mile  from  Rochester  to  Medina  is  excessive  ? 

2.  If  they  do  tend  to  show  that  the  rate  is  excessive,  are 
they  sufficient  in  and  of  themselves  to  establish  that  con- 
clusion ? 

Both  questions  must,  under  all  the  circumstances  of  the 
case,  be  answered  in  the  negative. 

The  lowest  rate  of  fare  upon  steam  railroads  charged  in 
this  State,  except  in  peculiar  and  exceptional  cases  and  com- 
mutation rates,  is  two  cents  a  mile.  The  residents  of  Medina 
are,  by  reason  of  the  competition  of  the  International  Rail- 
way Company  between  Lockport  and  Buffalo,  accorded  a 
rate  to  Buff^o  and  return  more  favorable  by  25  per  cent 
than  the  regular  and  customary  rate  of  two  cents  a.  mile. 
The  supposed  wrong  from  which  they  suffer,  because  the 
exceptional  advantage  in  the  Buffalo  rate  is  not  extended  to 
them  in  other  directions,  seems  to  be  so  keenly  felt  by  the 
complainant  that  it  seems  wise  to  explain  fully  why  the 
Commission  finds  itself  unable  to  give  to  them  as  a  right  an 
exceptional  rate  to  Rochester  which  they  obtain  by  happy 
chance  to  Buffalo. 

In  the  first  case  brought  by  complainant  upon  this  state 
of  facts,  the  complaint  was  that  the  Rochester  rate  was  dis- 
criminatory ;  and  the  complainant,  although  then  aware  of  all 
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the  facts  now  presented,  clearly  disavowed  all  claim  that 
the  Rochester  rate  was  unreasonable  in  the  sense  of  being 
excessive.  The  change  of  position  h  probably  brought  about 
by  a  feeling  that  the  uncontroverted  facts  in  some  way  con- 
stitute an  injustice  to  the  people  of  Medina  which  should 
be  removed  if  possible.  It  should,  therefore,  be  pointed  out 
clearly  that  no  injustice  is  done  Medina  solely  because  of 
the  fact  that  the  rate  to  Rochester  and  return  is  greater  than 
the  rate  to  Buffalo  and  return.  If  the  rate  to  Buffalo  and 
return  were  raised  to  $1.60,  the  Rochester  rate,  the  latter 
rate  would  be  no  more  just  than  it  is  now;  and  in  passing 
upon  the  question  in  such  cajse,  whether  it  is  unreasonable 
because  excessive,  precisely  the  same  considerations  would 
determine  the  conclusion  as  must  govern  in  the  present  case. 
It  is  a  sound  principle  in  rate  making,  and  well  recog- 
nized by  every  governmental  and  other  authority  having 
control  of  such  matters,  that  it  is  permissible  as  well  as  good 
policy  for  a  railroad  company  to  accept  low  rates  on  traffic 
which  can  be  obtained  only  in  this  way.  TraflSc  carried  at 
such  rates  may  be  and  often  is  unremunerative  in  the  sense 
that  its  contribution  to  the  general  expenses  of  the  company 
is  inadequate;  but  so  long  as  it  contributes  anything  at  all 
it  may  be  worth  the  company's  while  to  carry  it.  It  is  to 
the  advantage  of  a  company  to  handle  a  given  traflSc  if  it 
receives  therefor  a  sum  but  slightly  in  excess  of  the  out  of 
pocket  expenses  attributable  to  that  particular  traffic,  pro- 
vided it  could  not  obtain  it  otherwise.  There  is  no  dissent 
from  the  proposition  that  a  railroad  must  afford  an  excep- 
tionally low  rate  when  it  meets  in  competition  a  water 
carrier  or  lose  the  business.  Such  a  rate  is  lower  than  the 
general  level  of  rates  obtaining  where  such  water  competi- 
tion does  not  exist,  but  no  one  has  ever  supposed  that  this 
fact  alone  constituted  ground  for  claiming  that  such  other 
rates  were  excessive.  If  it  were  held  that  the  existence  of 
the  low  water  competitive  rates  was  conclusive  evidence  that 
the  non-water  competition  rates  were  excessive,  one  of  two 
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results  would  necessarily  follow:  eiflier  the  competitive 
water  traffic  would  have  to  be  lost,  or  all  rates  would  have 
to  be  reduced  to  the  level  of  water  rates.  The  latter,  as  is 
well  known,  could  not  be  done  without  ruin,  since  it  is  not 
possible  for  a  railroad  to  carry  all  its  traffic  at  rates  which 
can  be  afforded  by  a  water  carrier.  On  the  other  hand,  it 
can  afford  to  carry  some  of  its  traffic  at  water  rates,  pro- 
vided those  rates  will  pay  the  direct  expense  assignable  to 
such  traffic  and  a  little  more,  rather  than  to  lose  it. 

A  majority  of  freight  traffic  in  this  State  moves  eaat.  This 
involves  a  large  westward  movement  of  empty  cars.  If  a 
railroad  company  can  get  any  freight  in  these  cars,  it  is 
practically  the  gainer  by  nearly  the  charges  paid,  since  the 
expense  of  hauling  the  train  is  incurred  in  any  event  and 
the  additional  expense  of  hauling  the  freight  is  trifling.  It 
is  the  principle  covering  this  situation  which  not  only 
justifies  but  compels  varying  rates  if  traffic  can  not  be 
obtained  without  them. 

The  low  Buffalo  rate  from  Medina,  as  has  been  shown  in 
both  cases,  is  primarily  compelled  by  the  rate  charged  by  the 
International  railway  from  Lockport.  Unless  that  rate  is 
met  by  the  Central,  the  latter  would  lose  the  haul  from  Lock- 
port  to  Buffalo,  and  yet  would  be  compelled  to  run  its  trains 
at  practically  the  same  expense  at  though  it  held  the  traffic. 
That  company  must  therefore  choose  between  losing  the 
traffic  or  taking  it  at  the  lower  rate.  If  it  can  make  any- 
thing by  taking  it  at  such  lower  rate  over  and  beyond  the 
extra  expense  it  would  be  subjected  to  by  reason  of  moving 
the  business,  good  policy  and  sound  sense  demand  that  it 
put  in  the  lower  rate  and  get  the  business,  provided  other- 
wise it  would  lose  it. 

These  very  elementary  considerations  show  the  fallacy  in 
the  line  of  reasoning  which  convinces  the  complainant  that 
he  is  justified  in  his  complaint.  If  carrying  passengers  from 
Medina  to  Buffalo  and  return  for  $1.20  shows  conclusively 
that  a  charge  of  $1.60  for  a  trip  to  Eochester  and  return  is 
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excessive,  the  distance  being  the  same,  it  shows  just  m  con- 
clusively that  a  charge  anywhere  east  of  Rochester  greater 
than  'die  Buffalo  rate  per  mile  is  excessive.  If  we  were  to 
rednce  the  rate  from  Medina  to  Rochester  to  a  cent  and 
a-half  a  mile  because  two  cents  is  excessive,  it  would  be  our 
dutj  to  reduce  all  local  rates  on  the  Central  to  a  cent  and 
a-half  per  mila  There  is  nothing  peculiar  about  the  Medina- 
Rochester  service.  It  stands  on  precisely  the  same  footing 
as  the  service  from  Rochester  to  Batavia,  or  Rochester  to 
Auburn.  Following  the  argument  to  its  logical  conclusion, 
a  decision  in  this  case  that  the  rate  from  Medina  to  Rochester 
must  be  reduced  because  it  is  greater  than  the  rate  to  Buffalo, 
would  demand  a  cut  all  over  the  Central  lines  to  one  and 
a-half  cents  a  mila  On  the  other  hand,  the  logic  of  the  com- 
plainant is  that  if  the  Buffalo  rate  were  increased  to  two 
cents  a  mile,  in  that  case  the  present  Rochester  rate  would 
be  reasonable  and  just. 

It  requires  no  elaborate  discussion  to  show  that  rate  mak- 
ing must  proceed  upon  other  and  broader  reasons  than  those 
invoked  by  the  complainant.  He  practically  demands  that 
all  passenger  rates  upon  the  Central  be  reduced  25  per  cent. 
It  is  certain  that  this  would  yield  less  than  the  cost  of  per^ 
forming  the  service.  Such  a  result  demonstrates  conclusively 
that  the  complainant's  point  of  view  is  radically  unsound. 
He  has  offered  no  evidence  which  has  any  bearing  upon  the 
general  level  of  passenger  rates  upon  the  roads  of  respond- 
ents. The  rates  upon  these  roads  between  Medina  and 
Rochester  unquestionably  should  be  kept  at  the  general  level 
maintained  elsewhere,  no  circumstance  being  shown  which 
differentiates  the  Medina-Rochester  service  from  ordinary 
service.  The  special  circumstances  upon  which  the  com- 
plainant relies,  and  which  have  been  hereinbefore  fully 
enumerated,  simply  show  that  the  respondents,  to  encourage 
special  traffic,  have  made  reduced  or  excursion  rates.  This 
is  so  usual,  and  so  well  understood  are  the  principles  upon 
which  they  are  based,  that  no  one  has  ever  before  urged  to 
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this  Commission  thftt  such  special  rates  afforded  any  reason 
for  reducing  the  general  rate,  and  we  believe  no  further 
discussion  of  this  point  would  be  profitable. 

The  sale  of  mileage  books  is  too  well  established  by  law 
and  custom  and  too  much  forced  by  public  demand  to  justify 
a  conclusion  that  all  traffic  can  and  should  be  handled  upon 
mileage  book  rates.  We  do  not  think  more  need  be  said 
concerning  the  sale  of  mileage  books  by  the  electric  road. 

The  reasons  for  the  Rochester  rate  given  by  the  Central 
from  1901  to  1908  appear  too  clearly  in  the  record  to  require 
restatement  The  existence  of  that  rate  under  all  the  cir- 
cumstances, coupled  with  nothing  else,  is  altogether  insuf- 
ficient to  show  that  a  two  cent  a  mile  rate  is  excessive. 

One  further  suggestion  is  pertinent.  It  sometimes  results 
that  the  reduction  of  a  rate  so  increases  the  density  of  traffic 
that  the  company  finds  the  lower  rate  more  profitable  than 
the  higher.  A  company  may  be  fairly  entitled  to  try  the 
experiment  of  a  lower  rate  for  the  purpose  of  determining 
its  effect  in  this  direction.  If  the  result  is  not  satisfactory, 
the  fact  of  the  experiment  should  not  be  taken  as  conclusive 
that  the  company  should  at  all  times  and  places  charge  only 
the  lower  rate. 

The  conclusion  of  the  whole  matter  is  that  the  rate  from 
Medina  to  Rochester  is  the  usual  and  accepted  rate  of  the 
Central,  is  recognized  and  authorized  by  law,  and  no  fact 
known  to  the  Commission  justifies  a  finding  that  it  is 
excessive.  The  undisputed  facts  which  are  brought  to  our 
attention  by  the  complainant  show  nothing  directly  as  to 
the  reasonableness  of  the  Rochester  rate.  They  do  show 
that  under  special  and  peculiar  circumstances  the  respond- 
ents charge  less  than  the  Rochester  rate  per  mile.  It  is  well 
settled  that  the  charging  of  a  lesser  rate  per  mile  under  such 
circumstances  is  justifiable  both  upon  legal  and  economical 
grounds,  does  not  constitute  a  discrimination,  nor  even 
create  a  presumption  that  the  general  level  of  rates  can  be 
justly  reduced  to  the  lesser  rate.    Commutation  rates  run  in 
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the  neighborhood  of  three-fonrtha  of  a  cent  a  mile,  but  no 
one  would  think  of  urging  that  merely  because  of  their  exist- 
ence a  railroad  company  offering  them  should  be  required 
to  reduce  all  its  passenger  rates  to  the  same  level.  On  the 
contrary,  every  one  recognizes  that  excursion  and  commuta- 
tion service  ^ould  and  must  be  given  at  less  rates  than 
ordinary  traffic 

If  a  rate  of  two  cente  a  mile  from  Medina  to  Rochester  is 
excessive,  the  same  rate  from  Rochester  to  Syracuse  is 
excessive.  It  can  scarcely  be  expected  that  the  whole  pas- 
senger rate  system  of  the  respondents  should  be  torn  up  in 
order  to  give  the  people  of  Medina  a  peculiar  advantage, 
when  the  only  real  reason  suggested  therefor  is  that  they 
are  enjoying  another. 

The  complaint  should  be  dismissed* 
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In  the  Matter  of  the  Complaint  of  Harry  Fisher  and 
Other  Residents  of  Buffalo  against  International 
Railway  Company  as  to  service  rendered  the  public  on 
its  so  called  Zoo  and  Kenmore-Tonawanda  lines,  and  as 
to  condition  of  the  cars. 

The  question  of  the  overcrowding  of  cars  sjid  of  the  headway  upon 
which  they  are  run  should  be  determined,  not  by  the  consideration  of 
individual  ears,  but  by  examination  of  the  number  of  cars  run  in  a 
reasonable  period  and  the  n'jmber  of  passengers  who  ride  on  those  cars 
during  that  period.  If  during  such  period  the  headway  has  been 
reasonably  maintained  and  sufficient  cars  furnished  so  that  the  average 
car  during  the  period  has  not  been  overcrowded,  the  service  can  not  be 
held  to  be  inadequate. 

Facts  concerning  the  service  rendered  by  the  International  Railway 
Company  on  the  Zoo  and  Kenmore-Tonawanda  lines  stated. 

Submitted  May  10,  1911.    Decided  October  26,  1011. 

Harry  Fisher^  in  person,  for  the  complainants. 
Porter  Norton,  of  Norton,  Penney,  Spring  &  Moore,  for 
the  defendant. 

Olmsted,  Commissioner: 

The  complaint  in  the  above  proceeding  is  brought  by 
Harry  Fisher,  alderman  of  the  seventeenth  ward  in  the  city 
of  Buffalo,  and  a  large  number  of  residents  of  that  part  of 
the  city,  who  state  that  they  are  dependent  upon  the 
International  Railway  Company's  street  car  service  for 
transportation  on  the  street  cara  of  the  company  known  as 
the  Zoo  and  Kenmore-Tonawanda  cars. 

They  complain  that,  whereas  the  Railway  company  claims 
to  furnish  a  seven-minute  service  during  certain  hours  of 
the  day  and  a  ten-minute  service  at  other  times  in  the  day, 
as  a  matter  of  fact  such  service  is  not  furnished,  but  that 
the  service  is  extremely  irregular  and  not  to  be  depended 
upon,  especially  in  the  evening  hours. 
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Thej  also  oomplaiii  that  some  of  the  Kenmore-2^  line 
cars  on  Arriving  at  Main  street  and  Florence  avenue  proceed 
north  on  Main  street,  and  require  the  occupants  of  the  cars 
to  disembark  and  take  another  car  in  order  to  reach  home  bj 
way  of  Florence  avenue  and  Parkside  avenue. 

As  a  third  cause  of  complaint,  they  state  that  the  cars  are 
old,  provided  with  only  one  entrance,  are  maintained  in  a 
dirty  and  unsanitary  condition,  and  are  overcrowded  so  as 
to  be  a  source  of  extreme  discomfort  and.  annoyance  to 
passengers. 

The  powers  of  the  Commission  are  invoked,  to  the  end 
that  complainants  may  be  furnished  an.  adequate  and  proper 
street  car  service. 

The  respondent  answers,  that  it  maintains  a  regular  ten- 
minute  service  upon  its  line,  eixcept  that  during  the  "  rush  '* 
hours,  so  called,  in  the  morning  and  evening  it  furnishes  a 
service  varying  at  intervals  from  five  to  six  minutes,  and  at 
night  between  the  hours  of  7 :26  and  12 :24  a  service  at  inter- 
vals of  fifteen  minutes;  and.  that  the  service  is  reasonably 
sufficient  and  proper  to  care  for  the  needs  of  the  residents 
and  patrons  of  the  line, 

Bespondent  admits  that  on  some  occasions  the  car  marked 
"  Kenmore-Zoo  "  did  proceed  north  on  Main  street  to  Hertel 
avenue  instead  of  being  operated  upon  the  Main  street  and 
Zoo  line,  but  that  this  was  occasioned  by  temporary  condi- 
tions in  the  abolition  of  a  grade  crossing  on  Parkside  avenue, 
when  respondent  was  compelled  to  operate  its  Kenmoro  cars 
by  way  of  Main  street  and  Hertel  avenue  by  reason  of  orders 
given  by  the  authorities  of  the  City  of  Buffalo;  that  this 
condition  of  affaire  no  longer  exists  and  that  the  cars  are  now 
operated  by  way  of  Florence  avenue  and  Parkside  avenue. 

Bespondent  also  denies  that  the  service  of  the  street  cars 
is  extremely  irregular,  and  alleges  that  it  is  as  good  as  can 
be  maintained  with  the  delays  which  occur  on  Main  street 
over  which  the  Zoo  line  operates.  It  also  denies  that  the 
cars  are  maintained  in  a  dirty  and  unsanitary  condition,  but 
admits  that  the  cars  have  only  one  entrance. 
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Hearings  upon  the  complaint  were  held  in  Buffalo  on  the 
3rd  day  of  February,  1911,  and  on  the  19th  of  May,  1911. 
At  the  first  hearing  the  complainants  admitted  that  the  tem- 
porary conditioDfi  requiring  the  Kenmore-Zoo  cars  to  pass  on 
beyond  Florence  avenue  on  Main  street  no  longer  existed, 
and  that  part  of  the  complaint  was  withdrawn. 

Evidence  as  to  the  unsanitary  condition  of  the  cars  was 
given  on  the  hearing  held  May  19th,  and  resolved  itself  into 
a  complaint  that  the  cars  for  the  most  part  were  poorly  venti- 
lated, causing  great  inconvenience  to  the  riders  therein. 

The  officials  of  the  Railway  company  stated  that  if  the 
ventilation  had  not  been  satisfactory,  such  condition  was  on 
account  of  disobedience  to  orders  on  the  part  of  conductors 
whose  duty  it  i^as  to  open  the  ventilators  and  keep  the  cars 
in  proper  condition  both  as  to  heat  and  to  changes  of  air. 
It  was  agreed  on  the  part  of  the  Railway  company  that  the 
matter  of  ventilation  would  be  carefully  taken  up  by  the 
officials  of  the  road,  and  the  ooraplainants  were  asked  to 
report  promptly  to  the  superintendent  any  inconvenience 
that  might  be  suffered  by  them  hereafter  through  failure  to 
open  the  ventilator®  or  through  any  inattention  in  that  regard 
given  to  requests  made  by  passengers  on  the  car.  The  orders 
in  regard  to  ventilation  seem  to  be  sufficient,  and  if  they 
are  not  carried  out  complaints  addressed  to  the  superintend- 
ent of  the  Railway  company  are  proper.  If  when  made  they 
are  not  properly  attended  to  by  the  superintendent,  further 
appeal  to  this  Commission  can  readily  be  had. 

It  did  not  appear  from  the  testimony  taken  at  the  second 
hearing  that  any  specific  charges  of  uncleanliness  in  the  cars 
were  sustained,  but  poor  ventilation  was  clearly  proved  and 
was  disposed  of  as  above  detailed. 

The  principal  complaint  is  centered  in  the  irr^ularity  of 
the  service,  its  insufficiency,  and  the  crowded  condition  of 
the  cars.  The  lines  complained  of  leave  the  Terrace  in  the 
city  of  Buffalo,  proceed  northerly  about  4^2  miles  upon  Main 
street,  turn  westerly  at  Florence  avenue  to  Parkside,  to 
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Hertel,  through  Hertel  to  Virgil,  to  Kenmope,  and  on  to 
Tonawanda. 

The  service  particularly  criticised  by  complainants  is  that 
given  to  resid^its  of  that  portion  of  the  seventeenth  ward 
through  which  the  lines  pass :  that  is,  between  the  turn  oil 
at  Main  street  and  Florence  avenue  and  the  turn  off  from 
Hertel  to  Virgil.  The  territory  here  situated  is  in  a  growing 
part  of  the  city,  and  it  was  shown  that  a  number  of  residences 
have  recently  been  built  in  that  section. 

Hertel  avenue  extends  across  the  city  from  east  to  west, 
and  a  street  car  line  is  now  m<aintained  by  the  respondent 
running  from  Main  street  westerly  to  Tonawanda  street. 
This  line  is  independent  of  the  Kenmore-2Joo  line,  and  is  a 
shuttle  service  connecting  the  Main  Street  line  of  the  east 
with  the  lines  of  the  defendant  on  Tonawanda  street  in  the 
western  part  of  the  city.  The  Kenmore-Zoo  line  uses  the 
Hertel  Avenue  lines  for  a  part  of  its  route  as  has  been  above 
stated.  The  distance  from  the  point  where  the  Zoo  cars  run 
on  to  Hertel  avenue  at  the  comer  of  Parkside  and  Hertel 
to  Main  street  is  about  one  mile.  The  territory  between  the 
comer  of  Hertel  and  Parkside  eastward  to  Main  street  is 
well  built  up  in  the  eastern  portion,  and  several  houses  have 
recently  been  added  in  the  western  portion,  but  it  can  not 
be  called  compactly  built  territory.  On  the  north  side  of 
Hertel  avenue  there  is  a  long  stretch  of  vacant  land  prac- 
tically covering  the  entire  distance  from  Main  street  to 
Parkside  avenue.  Parkside  avenue  at  its  northern  end  is 
also  very  sparsely  built  up.  The  residents  of  this  section 
in  going  to  the  business  portions  of  the  city  must  either  use 
the  Kenmore-Zoo  cars  or  the  Main  Street  cars.  The  Main 
Street  service  is  frequent,  and  it  became  evident  on  the  first 
hearing  that  if  better  facilities  were  furnished  to  the  resi- 
dents of  this  portion  of  the  city  to  get  to  Main  street  a  con- 
siderable number  would  avail  themselves  of  that  method  of 
downtovni  travel.  At  the  time  of  filing  this  complaint  a 
fifteen-minute  service  was  scheduled  on  Hertel  avenue,  but 
complainants  stated  that  even  this  headway  was  not  main- 
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tained.  A  proposition  made  by  the  Railway  company  was 
submitted  at  the  first  hearing,  to  increase  this  service  by 
putting  on  more  cars  and  making  the  headway  ten  minuteo 
instead  of  fifteen  minutes  during  the  rush  hours  of  the  day, 
namely  from  6  to  9  a.  m.  and  from  4  to  8  p.  m.  This  sched- 
ule went  into  operation  on  the  22nd  day  of  May,  1911,  and 
has  been  continued  up  to  the  present  time. 

On  the  hearing  held  May  19th  Mr.  Fisher  stated  that  this 
schedule  had  met  with  the  approval  of  everybody  along  the 
line  (and  was  working  satisfactorily  at  that  time,  and  that 
the  trafiSc  on  Kenmore-Zoo  line  had  been  considerably  relieved 
thereby.  Since  that  time  the  Commission  has  learned  that 
the  ten-minute  service  has  not  been  at  all  times  maintained, 
due  to  temporary  conditions  in  the  changing  of  the  track 
in  the  western  part  of  the  city ;  but  it  is  stated  that  these  | 
conditions  will  soon  be  bettered,  and  as  soon  as  the  altera- 
tions are  completed  an  inspector  of  the  Commission  will 
check  the  Ilertel  Avenue  service  to  ascertain  if  it  is  kept  at 
the  ten-minute  rush  hour  schedule  agreed  upon. 

At  the  hearing  February  3rd  considerable  evidence  in  the 
shape  of  counts  made  of  passengers  in  the  cars  of  the 
Kenmore  and  Zoo  lines  was  submitted,  both  by  the  com- 
plainants and  by  the  respondent.  The  figures  were  greatly 
at  variance,  and  it  appeared  that  they  were  taken  by  readings 
of  the  register  made  by  petitioners  and  by  estimates  on  the 
part  of  the  respondent.  It  was  agreed  between  the  parties 
that  an  inspector  of  the  Commission  should  make  an  actual 
count  of  the  passengers  traveling  in.  the  Zoo  and  Kenmore 
cars  at  Main  street  and  Florence  avenue,  which  was  stated 
to  be  the  point  at  which  the  peak  of  the  load  existed,  both 
northbound  and  southbound.  It  was  not  thought  necessary 
that  this  count  should  cover  any  hours  except  those  agreed 
upon  as  rush  hours,  namely  from  6  to  9  a.  m.  southbound, 
and  from  4  to  7  p.  m.  northbound. 

In  accordance  with  this  arrangement  a  count  of  passengers 
actually  traveling,  giving  tiie  No.  of  the  car^  the  time 
at  which  it  passed  the  comer  of  Main  street  and  Florence 
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avenue,  the  headway,  the  number  of  fares  registered,  and  the 
number  of  passengers  actually  on  the  car  at  the  time  it  passed 
said  comer  was  made  on  November  2,  3,  and  4,  1910,  and 
again  on  July  26,  27,  and  28,  1911. 

Below  is  given  a  table  of  the  northbound  and  southbound 
cars  for  July  26,  1911.  Similar  tables  have  been  made  and 
are  in,  the  possession  of  the  Commission  for  all  the  other 
days  upon  which  the  count  was  kept.  The  summary  attached 
to  the  table  shows  the  number  of  cars  run,  seating  capacity 
of  the  oars,  the  passengers  carried,  the  average  passengers 
per  car,  and  the  average  headway.  The  seating  capacity  of 
the  cars  run  is  for  the  most  part  forty  each,  but  the  total 
seating  capacitjy  is  shown  in  the  summary. 


Car  No. 
832 

Northbound,  4  t 

Time 
4K)4p.  m. 

0  7  p.  m.,  Ju 

Headway 

4  m. 
10  m. 

8  m. 
16  m. 

5  m. 
14  m. 

8m. 
12  m. 

9  m. 
8  m. 

14  m. 
4m. 
3m. 
8  m. 
3  m. 
5  m. 

3  m. 
9m. 

4  m. 

5  m. 

6  m. 
5  m. 
8m. 

ly  te,  19. 

Line 
Zoo 

839 

4:14  p.m. 

Zoo 

847 

4:22  p.  m. 

K-T 

831 

4:38  p.m. 

Zoo 

824 

4:43  p.  m. 

Zoo 

804 

4:57  p.  m. 

K-T 

818 

6K)6  p.  m. 

Zoo 

835 

846 

6:17  p.  m. 

5:26  p.m. 

Zoo 
K-T 

832 

5:34  p.m. 

Zoo 

802 

5:48  p.m. 

Zoo 

839 

717 

5:52  p.  m. 

5:55  p.m. 

Zoo 
K-T 

3018 

6K)3  p.  m. 

Zoo 

814 

6:06  p.  m. 

Zoo 

831 

6:11  p.  m. 

Zoo 

824 

6:14  p.m. 

Zoo 

841 

6:23  p.  m. 

Zoo 

723 

6:27  p.m. 

K-T 

3040 

6:32  p.m. 

Zoo 

818 

6:38  p.m. 

Zoo 

825 

6:43  p.m. 

Zoo 

847 

6:51p.m. 

K-T 

Fareereg^ 

istered 

Count 

34 

18 

43 

26 

23 

17 

41 

37 

31 

11 

38 

31 

52 

87 

60 

46 

66 

51 

32 

24 

85 

52 

58 

11 

43 

27 

92 

28 

86 

40 

61 

15 

96 

49 

52 

17 

65 

60 

69 

23 

64 

38 

56 

27 

10 

16 
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Summary: 

4to5     6to6     6to7  4  to  7 

y.  ffl.      p.  m.       p.  m.  p.  m. 

Number  of  can  run 6            7           10  23 

Seating  capacity 240         280         392  912 

PaasengeiB  carried 140         248         313  701 

Average  paasengers  per  car 23           35           31  30 

Average  headway 9.5  m.    8.3  m.    5.6  m.  7.4  m. 

Southbound,  July  te,  1911: 

Fares  reg- 

CarNo.                               Time     Headway           Line        istered  Count 

832 6:11a.m.          11m.             Zoo               14  12 

839 6:21a.m.          10m.             Zoo               12  12 

846 6:31a.m.          10m.            K-T               27  22 

827 6:42  a.m.          11m.             Zoo               19  19 

824 6:54a.m.          12m.             Zoo               29  28 

717...' 7:01a.m.           7m.            K-T               23  22 

818 7:11a.m.          10  m.             Zoo               16  16 

841 7:23a.m.          12m.             Zoo               42  41 

723 7.32a.m.           9m.            K-T               64  63 

832 7:42a.m.          10m.             Zoo               42  39 

839 7:52a.m.          10m.             Zoo               85  32 

847 8:01a.m.           9m.            K-T               32  32 

823 8:07  a.m.           6  m.             Zoo               13  13 

831 8:11a.m.           4m.             Zoo                3  3 

827 8:14  a.m.           3  m.             Zoo               16  16 

824 8:24a.m.          10m.             Zoo               21  23 

804 8:31a.m.           7m.            K-T               31  81 

818 8:42a.m.          11m.             Zoo               11  9 

841 8:53a.m.          11m.             Zoo               22  20 

846* 9.*02a.m.           9m.           K-T              15  13 

Summary: 

6  to  7     7to8     8to9  7to9 

a.  m.       a.  m.       a.  m.       a.  m.  a.  m. 

Number  of  cars  run 5             6            8           19  10 

Seating  capacity 200         240         320         760  564 

Passengers  carried 93         213          147         453  360 

Average  passengers  per  car 19           35           18           24  25 

Average  headway 10.8  m.   9.66  m.   7.62  m.     9.1m.  8.6  m. 

*  The  last  car  at  9:02  a.  m.  is  not  included  in  these  figures. 

From  the  figures  obtained  on  the  counts  detailed  above  a 
table  has  been  prepared,  showing  the  condition  of  the  cars 
in  twfenty  minute  periods  from  6  to  9  a.  m.  southbound,  and 
from  4  to  7  p.  m.  northbound. 
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It  is  the  opinion  of  the  Oonmiiseion  that  questions  of  the 
overcrowding  of  cars  and  of  the  headway  upon  which  they 
are  run  should  not  be  determined  by  the  consideration  of 
individual  cars,  but  by  examination  of  the  number  of  ears 
run  in  a  reasonable  period  and  the  number  of  passengers 
who  ride  on  those  cars  during  that  period.  For  a  service 
like  the  one  under  consideration  here  a  period  of  twenty 
minutes  has  been  thought  reasonable.  If  during  such  period 
the  headway  has  been  reasonably  maintained  and  sufficient 
oars  furnished  so  that  the  average  car  in  the  period  has  not 
been  overcrowded,  the  service  cam  not  be  held  to  be 
inadequate. 

Tables  showing  the  result  of  the  count  as  summarized  in 
this  way  are  given  below  for  each  day  upon  which  the  count 
was  taken. 

Southbound  Summaries  on  a  £0-fninute  Basis  for  July  tSy  1911: 

6  to  6:20  to  6:40  to  7  to  7:20  to 

6:20  6:40  7  7:20  7:40 

A.  m.  a.  m.  a.  m.  a.  m.  a.  m. 

Number  of  cars  run 12  2  2  2 

Seatmg  capacity 40  80  80  80  80 

Paasengera  carried 12  34  47  38  104 

Average  passengers  per  car 12  17  24  19  52 

Average  headway 10  m.  10  m.  10  m.  10  m.  10  m. 

7:40  8  to  8:20  8:40 

to  8  8:20  to  8:40  to  9  6  to  9 

a.  m.  a.  m.  a.  m.  a.  m.  a.  m. 

Number  of  cars  run 2  4  2  2  19 

Seating  capacity 80  160  80  80  760 

Passengers  carried 71  64  54  29  453 

Average  passengers  per  car 35  16  27  15  24 

Average  headway 10  m.  5  m.  10  m.  10  m.  9.1  m. 

Northbound  Summaries  on  a  tO-minuU  Basis  for  July  i6,  1911: 

4  to  4:20  to  4:40  5  to  5:20  to 

4:20  4:40  to  5  5:20  5:40 

p.  m.  p.  m.  p.  m.  p.  m.  p.  m. 

Number  of  cars  run 2  2  2  2  2 

Seating  capacity 80  80  80  80  80 

Passengers  carried 44  54  42  83  75 

Average  passengers  per  car 22  27  21  41  37 

Average  headway 10  m.  10  m.  10  m.  10  m.  10  m. 
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90 

132 
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43 

701 
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Xumber  of  can  mn •  •  • 

Seating  capacity 

PassencMB  carried 

Average  paasengerB  per  car 

Average  ]iea«lway 6.66  m.  5  m.  5  m.  10  m.  7.4  m. 

Jfdy  f7,  1911: 

4  to  4:20  to  4:40  5  to  5:20  to 

4:20  4:40  to  5  5:20  5:40 

p.  m.  p.  m.  p.  m.  p.  m.  p.  m. 

Number  of  ears  run 2  2  2  2  2 

Seating  capacity 80  80  80  80  80 

Passengers  carried 48  61  64  73  105 

Average  passengers  per  car 24  30  32  36  52 

Average  headway 10  m.  10  m.  10  m.  10  m.  10  m. 

5:40  6  to  6:20  to  6:40 

to  6  6:20  6:40  to  7  4  to  7 

p.  m.  p.  m.  p.  m.  p.  m.  p.  m. 

Number  of  cars  run 3  4  4  2  23 

Seating  capacity 120  156  160  80  916 

Passengers  carried 97  116  113  60  727 

Average  passengers  per  car 32  29  28  25  32 

Average  headway 6.66  m.  5  m.  5  m.  10  m.  7.5  m. 

July  $8,  1911: 

4  to  4:20  to  4:40  5  to  5:20  to 

4:20  4:40  to  5  5:20  5:40 

p.  m.  p.  m.  p.  m.  p.  m.  p.  m. 

Number  of  cars  run 3  2  2  2  2 

Seating  capacity 120  80  80  80  80 

Passengers  carried 80  51  55  67  59 

Average  passengers  per  car 26  25  27  33  29 

Average  headway 6.66  m.  10  hl  10  m.  10  m.  10  m. 

5:40  6  to  6:20  to  6:40 

to  6  6:20  6:40  to  7  4  to  7 

p.  m.  p.  m.  p.  m.  p.  m.  p.  m. 

Number  of  cars  run •  •              3  4  4  2  24 

Seating  capacity 120  156  156  80  952 

Passengers  carried 93  113  141  51  710 

Average  passengers  per  car 34  28  35  25  30 

Average  headway d.66m.  6m.  6m.  10m.  7.1m. 
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Southbound  Summariea  on  a  lO-mtnKto  BobU  for  July  $7, 1911: 

6  to  6:20  to  6:40  7  to  7:20  to 

6:20  6:40  to  7  7:20  7:40 

a.  m  a.  m  a.  ie»  a.  m.  a.  m. 

Number  of  can  nm .2222 

Seating  capacity 40  80  80  80  80 

PaflBengera  carried 16  35  38  39  85 

Average  paasengers  per  car 16  17  10  20  42 

Avmage  headway 10m.  10m.  10m.  10m.  10m. 

7:40  8  to  8:20  to  8:40 

to  8  8:20  8:40  to  9  6  to  9 

a.  m.  a.  m.  a.  m.  a.  m.  a.  m 

Nomber  of  cars  nm 3  3  2  2  19 

Seating  capacity 120  120  80  80  760 

Panengera  carried 82  52  51  40  438 

Average  paasengerB  per  car 27  17  26  20  23 

Average  headway 6.66  m.  6.66m.  10m.  10m.  Om. 

July  B8,  1911: 

6  to  6:20  6:40  7  to  7:20  to 

6:20  to  6:40  to  7  750  7:40 

a.  m.  a-  m.  a.  m.  a.  m.  a.  m. 

Number  of  cars  run 12  2  2  2 

Seating  capacity 40  80  80  80  80 

PaflBengera  carried 14  31  38  33  87 

Average  panengers  per  car 14  15  19  16  44 

Aver^se  headway 10  m.  10  m.  10  m.  10  m.  10  m. 

7:40  8  to  8:20  to  8:40 

to  8  8:20  8:40  to  9  6  to  9 

a.  m.  a.  m.  a.  m.  a.  m.  a  m. 

Number  of  cars  run 3  3  2  2  19 

Seating  capacity 120  120  80  80  760 

PaasengerB  carried 82  59  71  38  453 

Average  paaaengerB  per  car 27  20  35  19  24 

Average  headway 6.66  m.  6.66  m.  10  m.  10  m.  9  m. 

Ncrthbound  Summarie$  on  a  tO-minute  Basis  for  February  8,  9,  and  10,  1911: 

February  8,  1911: 

4  to  4:20  4:40  5  to  5:20 

4:20  to  4:40  to  5  5:20  to  5:40 

p.  m.  p.  m.  p.  m.  p.  m.  p.  m. 

Number  of  cars  run 2  2  2  2  2 

Seating  capacity 80  80  80  80  80 

PaasengerB  carried 40  36  54  47  95 

Average  passengerB  per  car 20  18  27  24  47 

Average  headway 10  m.  10  m.  10  m.  10  m.  10  m. 
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6:40  6  to  6:20  6:40 

to  6  6:20  to  6:40  to  7  4  to  7 

p.  m.  p.  m.  p.  m.  p.  m.  p.  m. 

Number  of  can  ran 3  4  4  2  23 

Seating  capacity 120  160  160  80  920 

Pasflengen  carried 104  117  137  45  675 

A^verage  paasengen  per  car 34  29  34  23  29 

Arerage  headway 6.66m.  5  m.  5  m.  10m.  7  m. 

February  P,  1911: 

4  to  4:20  4-40  5  to  5:20 

4:20  to  4:40  to  5  5:20  to  5:40 

p.  m.  p.  m.  p.  m.  p.  m.  p.  m. 

Number  of  ears  run 2  2  2  2  2 

Seating  capacity 80  80  80  80  80 

PaBsengen  carried 34  51  39  50  101 

AveragepaBsengerapercar......            17  26  20  25  50 

Average  headway 10  m.  10  m.  10  m.  10  m.  10  m. 

5:40  6  to  6:20  6:40 

to  6  6:20  to  6:40  to  7  4  to  7 

p.  m.  p.  m.  p.  m.  p.  m.  p.  m. 

Number  of  can  run 3  4  3  8  23 

Seating  capacity !..          120  160  120  120  920 

Paasengers  carried 124  123  123  102  749 

Average  paasengen  per  car 41  31  41  34  32 

Average  headway 6.66  m.  5  m.  6.66  m.  6.66  m.  7.6  m. 

February  10, 1911: 

4  to  4:20  4:40  5  to  5:20 

4:20  to  4:40  to  5  5:20  to  5:40 

p.  m.  p.  m.  p.  m.  p.  m.  p.  m. 

Number  of  cars  run 2  2  2  2  2 

Seating  capacity 80  80  80  80  80 

Passengers  carried 23  33  71  52  128 

Average  passengers  per  car 12  16  35  26  64 

Average  headway 10  m.  10  m.  10  nL  10  m.  10  m. 

5:40  6  to  6:20  6:40 

to  6  6:20  to  6:40  to  7  4  to  7 

p.  m.  p.  m.  p.  m.  p.  m.  p.  m. 

Number  cf  oars  run .•••             3  3  5  2  23 

Seating  capacity 120  120  196  80  916 

P  ssengers  carried 127  77  166  46  723 

Average  passengers  per  car 42  26  33  23  31 

Average headwi^ 6.66m.  6.66m.  4m.'  10m.  7.6m. 
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SovMovnd  Summariea  on  a  tO-mintOB  BasU  for  Fibruary  d,  1911: 

6  to        6:20  6:40  7  to  7:20 

630      to  6:40  to  7  7:20  to  7:40 

A.  m.       a.  m.  a.  m.  a.  m.  a.  m. 

Namlwr  of  can  run 12  2  2  2 

Seating  ci^Muaty 40           80  80  80  80 

PaflBeDgen  carried 13           33  27  42  03 

Average  paasengen  per  car 13           16  13  21  46 

Avenge  headway 10  m.      10  dl  10  m.  10  m.  10  m. 

7:40        8  to  8:20  8:40 

to  8        8:20  to  8:40  to  9  6  to  9 

a.  m.       a.  m.  a.  m.  a.  m.  a.  m. 

Number  of  cars  nm 3             3  2  2  19 

Seating  capacity 120          120  80  80  760 

PaoKngera  carried 101          113  79  40  541 

Average  paaaengers  per  car 34           38  40  20  28 

Average  headway 6.66m.  6.66m.  10m.  10m.  9m. 

February  P.  1911: 

6  to        6:20  6:40  7  to  7:20 

6:20      to  6:40  to  7  7:20  to  7:40 

a.  m.       a.  m.  a.  m.  a.  m.  a.  m. 

Number  of  can  run 12  2  2  2 

Seating  capacity 40           80  80  80  80 

Panengen  carried 14           33  25  49  92 

Average  paasengen  per  car 14           16  12  25  46 

Average  headway 10  m.      10  m.  10  m.  10  m.'  10  m. 

7:40        8  to  8:20  8:40 

to  8        8-.20  to  8:40  to  9  6  to  9 

a.  m.       a.  m.  a.  m.  a.  m.  a.  m. 

Number  of  can  run 3             3  2  3  20 

Seating  capacity 120         120  80  120  800 

Paaaengen  carried 105         113  83  58  572 

Average  paasengen  per  car 35           37  42  19  28 

Average headwi^ 6.66m.  6.66m.  10m.  6.66m.  9m. 

February  10,  1911: 

6  to        6:20  6:40  7  to  7:20 

6:20      to  6:40  to  7  7:20  to  7:40 

a.  m.       a.  m.  a.  m.  a.  m.  a.  m. 

Number  of  can  nm 12  2  2  2 

Seating  capacity 40           80  80  80  80 

Paaaengen  carried 12           29  29  51  98 

Average  paaaengen  per  car %           12           15  15  80  49 

Avnage  headway 10m.      10m.  10m.  10m.  10m. 
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7:40  8  to  8:20  8:40 

to  8  8:20  to  8:40  to  9  6  to  9 

».  m.  a.  m.  a.  m.  a.  m.  a.  m. 

Number  of  ears  nin 2  4  2  2  19 

Seating  capacity 80  156  80  80  756 

Paasengen  carried 93  121  81  49  563 

Average  passengers  per  car 46  30  40  25  30 

Average  headway 10  m.  5  m.  10  m.  10  m.  9  m. 

From  a  study  of  the  foregoing  tables  it  will  appear  that 
at  two  periods  only  in  the  day,  namely  from  7 :20  to  8  a,  m. 
and  from  5 :20  to  5 :40  p.  m.  (time  being  given  for  Florence 
avenue  and  Main  street),  has  there  been  anything  like  serious 
overcrowding  of  the  cars ;  in  fact,  in  all  but  one  or  two  indi- 
vidual instances  outside  of  these  periods  there  harr  ^*eeu 
more  seats  than  there  were  passengers,  as  is  shown  by  a 
comparison  of  the  lines  in  the  summary  showing  seating 
capacity  in  each  period  and  the  lines  showing  passengers 
carried  during  the  same  period. 

Since  the  counts  were  made  this  matter  has  been  brought 
to  the  attention  of  the  respondent,  and  the  following  letter 
has  been  received  by  the  Commission : 

Buffalo,  October  10,  1911. 
Hoir.  John  B.  Olmsted,  Commiasionery 

Public  Service  Commission,  Second  Districif 

Albany,  New  York, 
Deab  Sib: 

In  accordance  with  your  request,  I  beg  to  advise  that  two  additional 
"trippers"  have  been  put  in  service  on  tlie  Main-Zoo  line,  one  in  the 
morning  and  one  in  the  evening:  the  morning  "tripper"  leaving  Park- 
side  avenue  and  the  "Belt  Line,"  southbound,  at  7:44  o'clock,  and  the 
evening  "tripper"  leaving  the  Terrace,  northbound,  at  5:05  o'clock. 
Trusting  that  this  is  satisfactory,  I  am, 

Yours  respectfully, 
(Signed)  T.  W.  Wilson, 

General  Manager. 

This  increase  in  service  ought  materially  to  relieve  the 
traffic  at  the  hours  in  the  morning  and  evening  when  it  is 
at  its  height  as  shown  by  the  tablesj  as  it  will  give  one  more 
car  in  each  of  these  periods. 
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The  respondent  haying  sinoe  the  in3titution  of  this  pro- 
ceeding — 

1.  Installed  a  ten-minute  service  during  the  rush  hours 
on  Hertel  avenue; 

2,  Issued  special  orders  as  to  ventilation  of  cars  on  the 
Kenmore-Zoo  line; 

8.  Put  on  one  additional  car  on  the  Main-2^  line  during 
the  morning  rush  hours  and  one  additional  car  during  the 
eveiting  rush  hours ; 

the  Commission  is  of  the  opinion  that  no  further  relief  is 
necessaiy  under  present  conditions,  and  the  case  is  closed 
upon  the  records;  with  permission  to  reopen  the  same 
should  either  of  the  foregoing  additions  to  service  be  dis- 
continued or  the  orders  as  to  ventilation  of  cars  prove 
ineffective  in  operation. 

An  order  closing  the  case  under  the  above  conditions  will 
be  entered  accordingly^ 
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In  tho  Matter  of  the  Application  of  the  Postal  Teleobaph- 
Cable  Company  for  an  order  restraining  tho  Western 
Union  Telegraph  Company  from  discriminating  against 
the  petitioner  in  the  matter  of  rates. 

A  charge  made  hj  the  Western  Union  Telegraph  Company  to  the 
Postal  Telegraph-Cable  Company  for  the  originating  address  and  date 
upon  a  telegram  transferred  by  the  latter  to  the  former  company  in 
the  course  of  transmission  ia  unreasonable  and  discriminatory. 

Decided  November  8,  1911. 

William  W.  Cook  for  Postal  Telegraph-Cable  Company. 
Rush  Taggart  for  Western  Union  Telegraph  Company. 

Stevens,  Chairman. 

This  is  an  application  by  the  Postal  Telegraph-Cable  Com- 
pany, a  domestic  telegraph  corporation  carrying  on  a 
telegraph  business  in  the  State  of  New  York,  for  an  order 
which  shall  in  effect  restrain  the  Western  Union  Telegraph 
Company,  which  is  also  a  domestic  tel^raph  corporation, 
from  exacting  a  charge  from  the  Postal  company  for  the 
originating  address  and  date  upon  a  telegram  transferred 
by  the  Postal  to  the  Western  XJnion ;  also  for  a  further  order 
prohibiting  the  Western  Union  company  from  sending  to  the 
Postal  company's  patrons  certain  statements  or  notices  which 
are  claimed  by  the  Postal  company  as  being  unjust  and  un- 
reasonable practices,  in  violation  of  section  97  of  tihe  Public 
Service  Commissions  Law.  The  two  questions  are  entirely 
distinct  and  must  be  treated  separately. 
Statement  of  facts: 

The  Postal  company  has  137  offices  and  the  Western  Union 
has  1631  offices  for  the  transaction  of  business  in  this 
State.  When  a  patron  of  the  Postal  company  hands  in  at 
one  of  the  offices  of  that  company  in  this  State  -a  telegram 
directed  to  a  point  in  this  State  at  which  the  Postal  company 
has  no  office,  the  Postal  company  transmits  that  message 
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as  far  as  it  can  on  its  own  lines,  and  then  to  cover  the  balance 
of  the  distance  it  delivers  the  message  by  telephone,  if 
possiUe,  and  if  that  course  is  not  possible  the  Postal  company 
writes  out  the  message  and  hands  it  over  to  the  Western 
Union  company  at  such  intermediate  point  for  further  trans- 
mission by  the  Western  Union  and  delivery  by  that  com- 
pany to  the  addressee  at  the  point  of  destination.  Such  a 
message  is  herein  called  a  transferred  message. 

The  Western  Union  accepts  such  transferred  messages  for 
transmission  and  delivery  and  charges  the  Postal  therefor  its 
ordinary  local  rate  for  the  transmission  of  a  message  from  the 
point  of  transfer  to  the  point  of  destination  plus  an  additional 
charge  for  the  name  of  the  originating  point  and  the  date. 
The  name  of  the  originating  point  and  the  date  usually 
constitute,  under  the  rules  in  force  for  counting  words,  four 
or  five  words.  The  Western  Union  when  receiving  such 
transferred  message  also  adds  certain  words,  four  or  five  in 
number,  to  the  message  for  its  own  convenience  and  purposes, 
but  it  makes  no  charge  for  these  added  words. 

The  usual  rule  in  charging  for  the  transmission  of  tele- 
grams when  delivered  to  the  company  which  transmits  the 
entire  distance  and  makes  the  delivery,  is  not  to  charge  for 
the  name  of  the  originating  point,  the  date,  the  address,  and 
the  signature.  The  ordinary  charge  is  based  wholly  upon  the 
number  of  words  contained  in  the  body  of  the  message. 

The  Postal  company  claims  that  the  charge  upon  trans- 
ferred messages  for  the  name  of  the  originating  point  and 
the  data  is  unjust,  unreasonable,  and  discriminatory. 

The  Western  Union  claims  that  the  practice  is  reasonable 
and  not  discriminatory,  and  that  it  has  followed  this  practice 
for  many  years  without  question.  Its  rule  upon  this  point 
is  No.  8  in  its  book  of  rules,  and  reads  as  follows : 

Extra  dates:  Whenever  a  message  which  has  come  over  the  line  of 
any  other  telegraph  company  is  offered  at  a  place  not  indicated  by  the 
tariff  book  of  this  company  as  the  proper  place  for  such  message  to 
reach  Western  Union  lines;  or  whenever  a  message  is  received  at  any 
oflSce  bv  mail  to  be  forwarded  by  telegraph;  or  in  ease  a  person  having 
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received  &  message  requests  the  same  to  be  forwarded  to  another  place ; 
or  if  a  person  leave  town  before  the  arrival  of  an  expected  message 
and  it  be  forwarded  to  him:  under  each  of  these  circumstances  the 
name  of  the  place  where  the  message  originated  and  the  date  will  be 
counted  and  charged  for  as  a  part  of  the  message. 

It  is  undisputed  that  the  Postal  company  had  the  same 
rule  in  force  and  effect  for  many  years  up  to  about  August  or 
September,  1910,  at  which  time  it  changed  its  rule,  which  it 
also  numbered  Eule  8,  so  as  to  read  as  follows: 

Whenever  a  telegram  is  received  at  any  office  by  mail  to  be 
forwarded  by  telegraph;  or  in  case  a  person  having  received  a  telegram 
requests  the  same  to  be  forwarded  to  another  place ;  or  if  a  person  leave 
town  before  the  arrival  of  an  expected  telegram  and  it  be  forwarded 
to  him:  in  each  of  these  instances  the  name  of  the  place  where  the 
telegram  originated  and  the  date  will  be  counted  and  charged  for  as 
part  of  the  telegram. 

The  difference  in  the  two  rules  consists  in  the  omission 
of  the  following  words  contained  in  the  Western  Union's 
rule: 

"Whenever  a  message  which  has  come  over  the  line  of  any 
other  telegraph  company  is  offered  at  a  place  not  indicated  by 
the  tariff  book  of  this  company  as  the  proper  place  for  such 
message  to  reach  Western  Union  lines." 

Rule  3  of  both  companies  clearly  designates  the  words 
which  are  to  be  counted  and  charged  for  in  sending  telegrams. 
The  material  parts  of  the  Western  Union  rule  are  as  follows: 

"In  a  prepaid  message  the  under  mentioned  words  will  be 
counted  and  charged  for,  viz. : 

"All  words  in  an  extra  date  (see  Rule  8) ; 

"All  extra  words  in  an  address; 

"All  words,  figures  and  letters  as  per  Rule  4  in  the  body 
of  a  message ; 

"All  signatures  when  there  are  more  than  one,  except  the 
last; 

"  All  words  after  the  last  or  the  only  signature." 

The  Postal  rule  is  precisely  the  same  in  effect,  although 
there  is  slight  variation  in  the  language. 
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The  foregoing  rule  states  the  matters  for  which  the 
Western  Union  does  charge  in  the  transmission  and  delivery 
of  a  telegram.  It  does  not  charge  for  the  following  matters 
in  the  cases  specified : 

1.  Original  messages: 

(a)  Name  of  originating  point  and  date; 

(6)  Address; 

(c)  Signature; 

(d)  Added  words  placed  on  the  telegram  for  its  own 

convenience. 

2.  Transferred  messages: 

(a)   Name  of  originating  point  and  date  on  trans- 
ferred messages  originating  at  non-competitive 
points ; 
(h)  Name  of  originating  point  and  date  on  messages 

transmitted  to  it  hy  telephone ; 
(c)  Name  of  originating  point  and  date  on  messages 

transferred  to  it  from  cahle  companies ; 
{d)  Name  of  originating  point  and  date  on  messages 
transferred  to  it  hy  the  Great  Northwestern 
Telegraph  Company,  a  subsidiary  corporation. 
From  the  foregoing  statement  it  will  be  seen  that  the 
Western  Union  makes  a  charge  for  the  name  of  the  originat- 
ing point  and  the  date  in  the  case  of  transferred  telegrams 
only  when  such  telegrams  originate  at  a  point  where  the 
Western  Union  has  a  competing  office. 

Conclusions  from  above  facts: 

The  following  conclusions  are  to  be  drawn  from  the  fore- 
going facts : 

1.  The  rate  scheme  of  both  companies  has  been  constructed 
on  the  basis  that  the  proper  charge  for  the  transmission  and 
delivery  of  the  message,  where  one  company  both  receives  and 
delivers,  is  ascertained  by  the  number  of  words  in  the 
message. 

2.  The  fact  that  tihe  Western  Union  does  not  charge  for 
the  name  of  the  originating  point  and  date  on  transferred 
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messages  originating  at  non-competitive  points  shows  that  it 
does  not  make  the  charge  for  these  matters  on  transferred 
messages  originating  at  competitive  points  in  order  to  com- 
pensate itself  for  the  expense  of  transmitting  the  name  of  the 
originating  point  and  the  date. 

3.  The  Western  Union  does  not,  in  the  case  of  a  trans- 
ferred message,  transmit  any  more  words  than  it  would  in  the 
case  of  a  message  originating  at  the  point  of  transfer.  In 
other  words,  a  message  originating  at  the  point  of  transfer 
would  contain  the  name  of  the  originating  point  and  the  date 
and  this  would  be  transmitted  free.  The  transferred  message 
contains  the  name  of  the  originating  point  and  date,  but  is  not 
transmitted  free  in  case  the  originating  point  is  competitive. 

4.  The  Western  Union,  receiving  a  transferred  message, 
does  add  certain  words  to  it,  four  or  five  in  number,  but  it 
makes  no  charge  whatever  for  these  words.  To  all  messages 
both  companies  add  certain  words  for  their  own  convenience 
in  counting  and  otherwise,  but  for  such  added  words  neither 
makes  any  charge.  The  words  added  by  the  Western  Union 
to  a  transferred  message,  although  four  or  five  in  number, 
need  not  for  any  practical  purpose  be  more  than  two,  while 
tho  name  of  the  originating  point  and  date  always  consist  of 
four  words  and  sometimes  of  five. 

5.  The  Western  Union,  by  this  method  of  charging  for  the 
name  of  the  originating  point  and  the  date  of  transferred 
messages,  necessarily  receives  more  for  its  services  than  it 
would  in  the  case  of  the  message  originating  with  it  at  the 
transfer  point. 

It  also  appears  undisputedly  that  in  many  cases  the 
Western  Union  receives  more  for  the  transferred  message 
under  this  system  of  charging  than  it  would  had  the  message 
been  delivered  to  it  at  the  originating  point  and  transmitted 
by  it  the  entire  distance  to  the  addressee.  A  list  of  some 
sixteen  instances  of  actual  occurrences  of  this  kind  has  been 
furnished  by  the  complainant. 

The  respondent,  the  Western  Union,  does  charge  for  the 
name  of  the  originating  point  and  date  upon  transferred 
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messages  originating  at  competitive  points.  It  does  not 
charge  for  these  matters  upon  messages  originating  at  non- 
competitive points,  arid  upon  messages  delivered  to  it  by 
telephone. 

It  is  not  possible  to  assign  any  reason  for  this  distinction 
except  the  desire  of  the  Western  Union  to  suppress  competi- 
tion at  competitive  points.  The  Postal  assigns  reasons  why  it 
desires  to  conduct  its  business  at  competitive  points,  with 
the  use  of  transferred  telegrams,  which  are  entirely  satis- 
factory and  legitimate  from  its  point  of  view;  it  is  obviously 
to  the  advantage  of  the  Western  Union,  as  is  shown  by  the 
charge  which  it  makes  and  by  the  printed  matter  which  it 
tends  out,  to  suppress  so  far  as  possible  the  competition  of 
the  Postal  at  these  points. 

The  only  question  which  the  facts  and  the  necessary  con- 
clusions therefrom  seem  to  leave  open  to  be  determined  by 
the  Commission  is  whether  it  is  legitimate  and  reasonable 
for  the  Western  Union  to  make  this  charge  for  the  name  of 
the  originating  point  and  the  date,  because  a  telegram  origi- 
nates at  a  competitive  point.  Its  own  practice  determines 
that  in  other  cases  it  is  not  reasonable,  and  it  seems  to  us 
that  this  practice  determines  the  whole  matter.  Clearly,  a 
public  service  corporation  must  extend  precisely  the  same 
facilities  to  a  competitor  as  it  does  to  the  entire  world.  It 
can  make  no  distinction  between  those  offering  it  business. 
It  must  charge  them  alike  and  sen^e  them  alike.  If  it  is 
its  practice  to  serve  the  immense  majority  of  its  business 
without  a  charge  for  the  name  of  the  originating  point  and 
the  date,  and  it  obtain  its  compensation  for  the  service  in 
fixing  the  rate  for  the  words  in  the  body  of  the  message  at 
such  an  amount  as  will  afford  it  a  proper  remuneration  for 
transmitting  all  the  message  contains,  that  rule  must  obtain 
the  same  with  competitors  as  with  ordinary  individuals.  No 
satisfactory  reason  has  been  offered  in  support  of  the  rule. 
The  shifting  of  ground  by  the  respondent  during  the  progress 
of  the  case,  which  it  has  not  been  thought  necessary  to  detail, 
shows  that  it  really  had  no  reason  for  the  practice  except  the 
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desire  to  suppress  oompetition.  It  now  expressly  repudiates 
what  it  first  admitted,  that  the  charge  is  for  the  extra  words 
which  it  adds  to  the  message  for  its  own  convenience  and 
purposes.  The  charge  is  a  departure  from  its  general  and 
settled  scale  and  as  such  must  have  a  satisfactory  reason  for 
its  existence.  The  burden  is  upon  the  respondent  to  justify 
the  exception.     It  has  failed  so  to  do. 

Forwarded  messages: 

Both  companies  make  a  charge  for  the  name  of  the  origi- 
nating point  and  the  date,  in  case  of  forwarded  messages. 
The  complainant  urges  that  there  is  a  difference  between  a 
transferred  message  and  a  forwarded  message  which  justifies 
the  discrimination.  The  respondent  urges  that  there  is  no 
difference  between  the  two,  and  that  if  the  charge  is  proper 
in  one  case,  it  is  proper  in  the  other;  that  the  practice  of  the 
complainant  in  charging  for  these  matters  in  the  case  of  for- 
warded messages  is  sufficient  justification  for  the  practice  of 
the  respondent  in  the  case  of  transferred  messages. 

If  the  practice  of  the  complainant  in  charging  for  the 
niime  of  the  originating  point  and  the  date  in  the  case  of 
forwarded  messages  is  wrong,  it  affords  no  justification  to  the 
respondent  for  its  practice  which  is  complained  of.  If  the 
practice  of  the  respondent  in  the  matter  complained  of  is 
right,  the  practice  with  regard  to  forwarded  messages  does 
not  aid  in  reaching  a  proper  determination.  The  defect  in 
the  reasoning  of  the  respondent  about  forwarded  messages 
is  in  assuming  that  the  charge  is  proper.  We  do  not  pass 
upon  that  point,  since  there  is  no  complaint  before  us;  the 
only  matter  which  we  undertake  to  determine  is  that  the 
practice  of  the  complainant  in  this  regard  can  not  and  doej» 
not  determine  the  question  under  consideration. 

Past  practice  of  the  complainant: 

Tfor  docs  the  former  practice  of  the  complainant  in  making 
the  charge  of  which  it  now  complains  afford  any  answer  to 
this  complaint.  No  estoppel  is  created ;  and  if  the  practice 
is  wrong,  the  complainant  is  to  be  commended  for  abandon- 
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ing  it.    If  it  is  right,  the  practice  of  the  complainant  is  of  no 
consequence. 

It  appears  from  the  foregoing  considerations  that  the  prac- 
tice complained  of  is  unreasonable,  discriminatory,  and  that 
an  order  proper  and  effectual  to  prevent  its  continuance 
should  be  entered. 

The  circular  complained  of: 

The  complainant  also  complains  of  the  circular  issued  by 
the  Western  Union  to  its  employees,  which  circular  became 
effective  April  1,  1908.  It  is  imnecessary  to  set  out  this 
circular  in  full,  or  to  say  more  concerning  it  than  that  the 
Commission  finds  nothing  in  its  terms  which  justifies  its 
interference. 
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In  the  Matter  of  the  Complaint  of  J.  Hebow  Ceosmak 
against  The  New  York,  New  Haven  and  Habtfoed 
Eailboad  Company. 

1.  Mistakes  or  denials  of  proper  opportunities  for  passengers  to  pro- 
vide themselves  with  necessary  tickets  may  constitute  just  grounds  for 
refunding,  but  in  the  general  sense,  and  as  applied  to  the  traveling 
public  as  a  whole,  in  which  respect  only  can  the  subject  be  considered, 
there  is  nothing  unfair  or  unreasonable  in  a  railroad  regulation  which 
requires  a  passenger  to  present  a  ticket  or  pay  the  regular  fare  in  cash 
at  the  time  of  riding  without  the  subsequent  refund  of  any  part  of  the 
regular  fare  so  paid. 

2.  A  commutation  ticket  holder  having  left  his  commutation  ticket 
at  home,  paid  the  regular  fare  and  took  the  conductor's  receipt,  and 
afterward  applied  to  the  company  for  a  refund  of  the  regular  fare  so 
paid,  presenting  his  commutation  ticket  at  the  same  time  for  cancella- 
tion of  a  coupon  covering  the  ride.  To  prevent  possible  unjust  dis- 
crimination and  protect  itself  the  company  would  have  to  verify  the 
passenger's  statement  by  clerical  examination  of  oonductors'  turned-in 
coupons  to  ascertain  whether  or  not  the  commutation  ticket  had  been 
used  on  the  train  in  question,  or  another  train  running  about  the  same 
time.  The  expense  of  such  examination  is  disproportionate  to  the  amount 
involved,  and  to  require  such  examination  would  be  unreasonable.  A 
rule  is  stated  on  the  commutation  ticket  that  no  refund  of  regular  fare 
paid  will  be  made  in  case  of  non-presentation  of  the  ticket. 

Complaint  that  such  a  rule  is  unreasonable  and  unjust  Held  not 
sustained. 

Submitted  November  8,  1911.    Decided  December  6,  191JL 

J,  Heron  Crosman,  for  complainant. 
Charles  M.  Sheaf Cj  jr.,  for  respondent. 

Deckee,  Commissioner: 

Complainant  is  a  commuter  between  New  Eochelle  and 
New  York  city  by  the  New  York,  New  Haven  and  Hartford 
railroad.  At  times  he  has  left  his  commutation  ticket  at 
home  and,  having  paid  a  cash  fare  to  the  train  conductor 
and  taken  his  receipt,  the  railroad  company  on  subsequent 
presentation  at  a  ticket  offioe  of  the  cash  fare  receipt  and  the 
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.ommutation  book  refuses  to  refund  the  oash  fare  paid  and 
pimcli  the  commutation  book.  The  commutation  book  con- 
tains a  contract  which  is  accepted  by  the  user  at  the  time  of 
purchase.  This  contract  provides  that  "  In  consideration  of 
the  reduced  fare  at  which  this  ticket  is  sold,  it  is  issued  by 
The  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany subject  to  the  following  conditions/'  Here  follow  ten 
numbered  conditions.  Condition  number  five,  so  far  as 
pertinent  here,  reads : 

5.  That  this  ticket  shaU  be  presented  and  a  coupon  detached  by  con- 
ductor at  time  of  passage,  for  each  ride  taken  hereon,  and  that  if  ticket 
is  not  80  presented,  regular  fare  shaU  be  collected,  which  shall  not  be 
refunded.     .     .     . 

This  condition  is  also  set  forth  in  the  company's  published 
tariff  governing  the  sale  of  commutation  tickets. 

The  company  having  so  established  its  tariff  and  sale  con- 
ditions governing  commutation  tickets  must  adhere  in  prac- 
tice thereto,  so  long  as  they  are  in  forca  The  question  here 
is  whether  the  rule  is  unreasonable  and  unjust  and  ought 
to  be  modified  or  forbidden. 

This  complainant,  acting  doubtless  in  each  instance  in 
absolute  good  faith,  feels  that  the  rule  is  harsh  and  unneces- 
sary, and  that  when  he  presents  a  receipt  showing  payment  of 
a  cash  fare  on  a  certain  date  and  asks  fot  the  refund  thereof 
because  he  was  at  the  time  of  payment  a  regular  commuter 
holding  a  commutation  ticket  but  which  he  omitted  to  have 
with  him  at  the  time  of  riding,  presenting  at  the  same  time 
the  commutation  ticket  for  cancellation  of  the  coupon  cov- 
ering the  ride,  the  company  ought  in  fairness  and  as  a  rea- 
sonable courtesy  to  a  steady  patron  to  comply  with  the  request 
Considering  only  his  own  case,  every  other  commuter  in  the 
same  situation  and  acting  in  good  faith  would  naturally 
hold  the  same  view. 

A  railroad  company,  however,  must  fix  its  regulations  with 
reference  to  each  branch  of  its  passenger  business  as  a  whole, 
without  regard  to  any  of  its  patrons  as  individuals,  and  to 
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the  end  that  it  may  deal  with  the  public  by  methods  which 
are  expeditious  and  practicable.  Moreover,  it  must  not 
establish  practices  whdch  open  the  door  to  unlawful  discrim- 
inations. These  commutation  books  contain  $ixty  coupons 
good  in  either  direction.  They  are  numbered  but  not  dated. 
Only  the  commencing  and  expiring  dates  are  shown,  and  the 
coupons  are  good  for  use  at  any  time  during  the  month  for 
which  the  ticket  book  is  issued.  The  holder  may  ride  as 
often  as  ho  chooses  upon  the  ticket  book  during  the  month 
or  during  a  single  day.  An  application  for  refund  such  as 
complainant  contemplates  involves  verification  of  the  neces- 
sary statement  that  upon  a  particular  train  on  a  stated  day 
the  cash  fare  was  paid  and  the  ticket  was  not  used  on  that 
train  or  another  train  run  about  the  same  time,  and  this  must 
be  done  by  searching  through  the  hundreds  of  coupons  turned 
in  by  the  conductor  of  the  commuters'  train.  If  a  coupon 
from  the  commutation  book  is  found  to  have  been  turned  in 
by  the  conductor  signing  the  cash  fare  receipt  or  the  con- 
ductor of  another  train  run  about  the  same  time  on  that 
day,  it  is  evidence  not  only  that  the  application  for  refund 
is  fraudulent  but  that  it  is  sought  to  use  the  commutation 
book  to  cover  the  ride  of  some  other  person.  A  refund  in 
such  a  case  would  constitute  unjust  discrimination  forbidden 
by  law. 

The  clerical  time  involved  in  verifying  the  application  in 
order  to  cover  the  forgetfulness  of  the  commuter  resulting  iu 
nonproduction  of  the  ticket  at  the  time  of  passage  is 
obviously  too  great  and  unreasonable  to  require.  Such  clerical 
time  would  probably  cost  the  company  more  than  the  one- 
way fare.  Particularly  is  this  so,  if  the  rule  were  to  be 
abolished  or  modified  as  complainant  desires,  and  the  appli- 
cations for  refund  of  cash  fares  paid  by  conductors  were 
made  in  considerable  number,  as  might  well  be  anticipated. 
The  commuting  service  would  then  bear  the  additional  oper- 
ating charge  caused  by  employment  of  labor  for  such  verifi- 
cation purposes. 
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It  is  the  general  custom  and  reasonable  practice  of  rail- 
way companies  to  require  of  passengers  a  ticket  or  cash  fare, 
and  in  the  absence  of  a  ticket  the  cash  fare  collected  is  not 
refunded  on  any  ground.  Upon  no  other  basis  could  the  great 
number  of  fare  collections  be  conducted  without  adding  sub- 
stantially and  unnecessarily  to  the  cost  of  operation,  and  thus 
tending  to  increase  the  fares  paid  for  passenger  transporta- 
tion. In  this  State  railroad  companies  are  permitted  to  col- 
lect excess  cash  fares  in  certain  cases,  and  these  excess  cash 
fares  must  be  refunded  upon  presentation  of  the  cash  fare 
receipt,  but  this  does  not  apply  to  retention  by  the  company 
of  the  regular  fare  which  is  drawn  in  question.  Occasions 
arise  where,  through  mistakes  of  agents  or  unjust  regulations 
as  to  the  time  of  opening  ticket  offices  for  selling  tickets  and 
from  other  causes,  opportunities  to  provide  themselves  with 
necessary  tickets  are  denied  to  passengers,  and  such  occa- 
sions constitute  just  grounds  for  a  refimd.  Round-trip 
tickets  used  but  one  way  are  redeemed  on  the  basis  of  one- 
way fares.  But  in  the  general  sense,  and  as  applied  to'  the 
traveling  public  as  a  whole,  in  which  respect  only  can  the 
subject  be  considered,  there  is  nothing  unfair  or  unreason- 
able in  a  railroad  regulation  which  requires  a  passenger  to 
present  a  ticket  or  pay  the  regular  fare  in  cash  at  the  time 
of  riding  without  the  subsequent  refund  of  any  part  of  the 
regular  fare  so  paid. 

The  complaint  is  not  sustained  and  must  be  dismissed. 
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In  the  Matter  of  the  Application  of  the  Hudson  Eiver  and 
Eastern  Traction  Company  for  authorization  to  issue 
stock  to  the  amount  of  $60,000  and  bonds  to  the  amount 
of  $850,000/ 

Re-statement  of  Commission's  position  that  for  the  protection  of 
bondholders  a  reasonable  proportion  of  stock  should  be  issued  to  cover 
cost  of  construction  and  that  the  entire  cost  of  construction  should  not 
be  met  by  sale  of  bonds. 

In  this  case  bonds  are  authorized  to  full  amount  of  estimated  cost 
of  construction  of  an  extension  of  applicant's  road  from  Ossining  to 
White  Plains.  The  opinion  condemns  such  practice  and  states  why 
the  Commission  feels  itself  compelled  to  grant  the  application  although 
disapproving  the  principle  involved. 

Decided  December  27,  1911. 
F.  A.  Stratton  for  applicant. 

By  the  Commission: 

In  its  petition  the  Hudson  River  and  Eastern  Traction 
Company  asks  for  an  authorization  under  section  55  of  the 
Public  Service  Commissions  Law  to  issue  stock  and  bonds 
for  several  distinct  purposes,  which  will  be  separately 
considered. 

Stock  Authorization: 

It  asks  authorization  to  issue  its  common  capital  stock 
to  the  amount  of  $50,000  to  F.  A.  Stratton,  in  full  settle- 
ment of  certain  claims  which  he  has  against  said  company 
for  services  rendered  in  the  promotion  of  the  enterprise  and 
in  procuring  the  franchises  and  rights  of  way.  No  sufficient 
proof  has  been  submitted  showing  the  extent  of  the  services 
rendered  or  their  value.  From  informal  conversation  with 
Mr.  Stratton  it  appears  that  he  is  fairly  entitled  to  some- 
thing from  the  company  for  services  which  he  has  ren- 
dered, but  apparently  not  to  any  such  amount  as  is  asked 
for.     The  proper  disposition  of  this  matter  therefore  is  to 
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deny  the  application  at  this  time,  with  leave  to  renew  upon 
the  same  papers  whenever  the  company  is  prepared  to  sub- 
mit proof  concerning  the  extent  and  value  of  the  services 
of  Mr.  Stratton. 

Bond  Issvs: 

The  applicant  asks  for  an  authorization  to  issue  bonds 
to  the  amount  of  $850,000  for  three  distinct  purposes: 

1.  To  pay  for  the  cost  of  completing  the  construction 
and  equipment  of  its  railroad.  This  refers  to  the  extension 
of  the  road  from  its  present  terminus  at  Camp  Woods  near 
Ossining  to  the  village  of  White  Plains.  The  expense  of 
this  extension  as  estimated  in  the  application  is  the  sum  of 
$621,000. 

2.  To  pay  for  the  cost  of  the  branch  of  its  road  on  Spring 
street  in  the  village  of  Ossining,  which  expense  is  stated  in 
the  petition  as  approximately  $25,000. 

3.  To  pay  a  deficit  of  $24,903.60  which  has  resulted  from 
the  operation  of  petitioner's  road  during  the  past  three 
years,  and  also  to  pay  a  judgment  for  $8000  with  costs  and 
interest,  making  the  total  deficit  $34,000. 

The  sum  of  these  three  items  is  $680,000,  which  is  80 
per  cent  of  $850,000  the  total  amount  of  bonds  asked  for. 
Spring  Street  Extension  and  Other  Improvements: 

A  careful  audit  of  the  books  of  the  company  and  an 
examination  by  an  engineer  of  the  Comniis«ion,  as  well  as 
other  proof,  discloses  that  the  company  is  indebted  in  the 
sum  of  $36,000,  evidenced  by  bills  payable,  which  indebted- 
ness was  incurred  in  the  construction  of  an  extension  of 
its  road  in  the  village  of  Ossining,  along  Spring  street,  and 
in  the  construction  of  other  capitalizable  improvements  in 
said  village.  The  Spring  Stret^t  extension  cost  the  sum  of 
$25,860.95,  and  the  other  improvements  the  sum  of 
$10,139.05,  making  a  total  indebtedness  now  outstanding 
of  $^,000  incurred  in  additions  and  betterments  to  its 
property,  which  it  should  be  allowed  to  capitalize  in  some 
form. 
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Deficit : 

The  company's  balance  sheet,  prepared  as  of  May  31, 
1911,  shows  the  following: 

Taxes  accrued , $32.01 

Interest  accrued  on  bills  payable 2,000.05 

Interest  accrued  on  funded  debt 14,175.00 

Bills  payable 60,553.56 

Accounts  payable 10,700.39 

Total $96,461.01 

The  indebtedness  for  the  Spring  Street  extension  and 
other  improvements  hereinbefore  detailed  is  included  in 
this  indebtedness.  Deducting  the  same  therefrom  leaves  a 
deficit  to  the  company  of  about  $60,000,  which  includes  the 
$34,000  mentioned  in  the  original  petition.  This  Commis- 
sion has  been  unwilling  to  allow  either  stock  or  bonds  to  be 
issued  for  this  deficit  under  all  of  the  circumstances  of  the 
case,  which  need  not  be  further  detailed  at  this  point.  The 
company,  on  the  18th  day  of  December,  1911,  filed  with 
the  Commission  a  supplemental  petition,  which  contains 
the  following,  among  other  things: 

That  your  petitioner  hereby  waives  its  right  to  have  any  of  said 
first  mortgage  bonds  issued  to  it  in  capitalization  of  the  indebtedness 
which  has  arisen  from  the  inability  of  your  petitioner  to  pay  its  operat- 
ing expenses,  taxes,  and  fixed  charges  out  of  its  operating  revenues, 
but  renews  its  prayer  for  permission  and  consent  to  the  issue  of  stocks 
and  bonds  in  all  other  respects. 

The  balance  sheet  accompanying  said  petition  shows  a 
deficit  of  $39,098.89  as  of  October  31,  1911.  The  appli- 
cation for  bonds  on  account  of  this  deficit  having  been  with- 
drawn by  this  supplemental  petition,  no  further  considera- 
tion need  be  given  thereto  at  this  time. 
New  CoTiiitruction: 

In  the  supplemental  petition  before  referred  to,  the 
petitioner  files  new  schedules  of  the  estimated  expense  of 
constructing  its  road  from  Camp  Woods  to  \Miite  Plains. 
Schedule  A  is  the  estimated  cost  of  completing  the  con- 
struction and  equipment  from  the  present  terminus  at  Camp 
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Woods  to  the  village  of  Hillside,  formerly  the  village  of 
Sherman  Park,  and  the  total  amount  of  the  item  is  $2'23,676. 
This  total  includes  an  item  of  $6000  for  working  capital. 
This  estimate,  as  well  as  the  preceding  one  filed,  has  been 
made  the  subject  of  proof  and  examination,  and  with  the 
exception  of  the  item  of  $6000  for  working  capital  which 
the  Commission  deems  to  be  unnecessary,  the  estimate  is 
approved,  thus  making  the  estimated  expense  of  this  por- 
tion of  the  construction  $217,676, 

Exhibit  B  is  the  estimated  cost  of  construction  and  equip- 
ment of  the  extension  from  the  village  of  Hillside  to  and 
into  the  village  of  White  Plains.  The  aggregate  of  the 
items  is  $399,696,  which  includes  an  item  of  working  capital 
of  $9000.  The  item  for  working  capital  is  disapproved, 
and  this  being  deducted  from  the  total  leaves  the  sum  of 
$390,696  as  the  estimated  cost  of  this  portion  of  the  exten- 
Bion.  Both  estimates  for  working  capital  are  deemed  exces- 
sive, and  it  is  believed  that  the  estimates  for  other  matters 
are  large  enough  to  provide  for  such  matters  and  leave  a 
surplus  suJSScient  to  furnish  needed  working  capital.  A 
transfer  of  a  proper  amount  to  working  capital  can  be 
authorized  in  due  time. 

The  aggregate  of  the  items  hereinbefore  allowed  is 
$644,371.  The  applicant  desires  these  matters  to  be  taken 
care  of  by  an  issue  of  bonds  to  be  sold  at  80  per  cent  of 
their  par  value.  This  would  require  a  bond  issue  amount- 
ing to  $806,000. 

The  sole  remaining  question  for  consideration  is  whether 
all  of  these  matters  shall  be  capitalized  by  an  issue  of  bonds 
to  the  amount  of  $806,000.  In  this  connection  it  should  be 
stated  that  the  existing  capitalization  of  the  company  is 

Stock  .  .  , $84,000 

Bonds 75,000 

Total $159,000 

Stock  to  the  amount  of  $9000  appears  to  have  been 
issued  for  cash  to  an  equal  amount,  as  was  required  by  the 
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Railroad  Law,  upon  the  incorporation  of  the  company.  The 
remaining  $75,000  of  stock,  together  with  bonds  to  the 
amount  of  $75,000,  were  issued  for  the  construction  of  the 
main  line  of  the  road  from  the  railroad  station  in  the  village 
of  Oseining  to  Camp  Woods,  a  distance  which  the  company 
reports  to  be  1.8  miles.  In  its  report  to  this  Commission 
the  company  reports  the  cost  of  this  portion  of  its  road 
June  30,  1908,  as  $172,379.97,  which  is  $22,379.97  in 
excess  of  the  amount  of  bonds  and  stock  issued  therefor. 
This  aggregate,  of  course,  is  reached  by  adding  to  the 
amount  of  bonds  and  stock  issued  any  other  expense 
incurred.  The  alleged  total  cost,  therefore,  of  this  road  is 
$95,766  per  mile.  The  Spring  Street  extension,  a  length 
of  0.89  mile,  is  shown  to  have  cost  the  sum  of  $26,880.95, 
which  is  at  the  rate  of  $29,000  per  mile.  Without  further 
analysis  of  the  figures,  it  seems  to  be  reasonably  apparent 
that  the  stock  to  the  amount  of  $76,000  was  practically  issued 
as  a  bonus  with  the  bonds,  with  the  proceeds  of  which  the 
main  line  was  constructed.  There  is,  therefore,  no  sub- 
stantial equity  in  this  property  represented  by  cash  paid  in 
for  stock  except  the  amount  of  $9000. 

Should  Bonds  he  Issued  in  this  Case  to  the  Amount  of 
$806,000? 

In  its  opinion  in  the  case  of  the  application  of  the 
Rochester  Coming  Elmira  Traction  Company,  1  P.  S.  C. 
166,  at  page  179  this  Commission  says: 

A  second  and  exceedingly  important  question  presents  itself:  how 
this  capitalization  should  be  divided  between  stock  and  bonds.  Such 
division  should  be  made  upon  principles  easy  of  comprehension,  just  in 
their  application  and  productive  of  good  results  in  the  actual  conduct 
and  operations  of  the  corporation.  It  is  apparent  that  when  we  have 
fixed  the  amount  which  should  be  permitted  in  bonds,  we  have  neces- 
sarily fixed  the  amount  which  should  be  allowed  for  stock,  and  it  is 
well,  therefore,  to  inquire  whether  we  may  not  determine  the  division 
between  the  two  by  an  inquiry  into  the  permissible  amount  of  the  bond 
issue.  Tt  is  believed  that  it  would  be  of  incalculable  value  to  the  suc- 
cessful development  of  corporate  enterprises  if  there  could  be  reasonable 
certainty  they  would  take  care  of  the  fixed  charges  entailed  by  bond 
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issues.  Certainty  of  the  payment  of  interest  with  practical  certainty 
of  payment  of  principal  can  not  be  overestimated  as  to  their  value  in 
forwarding  such  enterprises.  It  would  seem  to  be  essential  in  order  to 
give  credit  to  any  bond  issue,  that  there  should  be  an  amount  of  actual 
money  invested  by  the  stockholders  in  the  enterprise  sufficient  to  afford 
a  moral  guaranty  that  in  the  judgment  of  competent  business  men  it  is 
likely  to  prove  commercially  successful  and  that  men  of  judgment  and 
experience  are  willing  to  invest  their  capital  in  it  with  no  assurance 
of  returns  upon  that  capital  except  those  coming  from  the  legitimate 
profits  which  may  reasonably  be  anticipated.  It  would  also  seem  essen- 
tial in  the  present  state  of  development  of  railroad  enterprises,  thai 
any  scheme  which  would  receive  the  attention  of  capitalists  should 
present  features  making  it  fairly  certain  that  the  road  will  pay  its 
operating  expenses,  its  taxes,  and  its  proper  depreciation  chargeB,  and 
leave  a  surplus  above  them  for  the  payment  of  fixed  charges. 

We  also  state  in  the  same  opinion,  at  page  187  — 

We  conceive  that  we  should  not  permit  an  issue  of  bonds  beyond 
an  amount  upon  which,  in  our  judgment,  the  enterprise  will  be  able 
to  pay  interest.  While  this  Commission  can  not  in  any  respect  be 
responsible  any  more  morally  than  it  is  legally  for  returns  upon  bond 
issues  which  it  authorizes,  it  would  certainly  be  derelict  in  its  duty 
to  the  public  if  it  permitted  a  bond  issue  upon  which  it  was  not  fairly 
reasonable  to  expect  that  the  interest  would  be  paid  from  the  legitimate 
earnings  of  the  enterprise.  It  must  be  clearly  understood  that  in 
arriving  at  conclusions  upon  so  important  and  delicate  a  point  the 
Conmiission  can  not  arrive  at  results  satisfactory  to  itself  and  to  the 
public  except  upon  a  conservative  basis,  and  it  would  be  in  the  highest 
degree  reprehensible  for  the  Commission  to  permit  any  corporation  to 
ofl'er  bonds  upon  the  market  which  the  Commission,  in  the  exercise  of 
its  best  judgment  and  with  full  command  of  all  the  statistical  data 
regarding  the  operation  of  roads  within  this  State,  did  not  feel  to 
have  a  reasonably  satisfactory  assurance  from  all  the  circumstances  of 
the  case  that  the  interest  would  not  be  defaulted. 

To  the  opinion  thus  expressed  this  Commission  still 
adheres  without  the  slightest  abatement  in  any  respect, 
except  that  decisions  of  the  courts  made  since  the  opinion 
was  written  and  since  the  opinion  was  piomulgated  have 
placed  in  more  than  doubt  the  power  of  the  Commission  to 
determine  whether  capitalization  should  be  by  stock  or 
bonds  alone  or  a  division  of  the  same  between  the  two, 
against  an  express  determination  of  the  corporation  itself. 
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If  the  Commission  clearly  and  unequivocally  possesses 
tke  power  which  it  then  supposed  it  had,  it  would  exercise 
the  same  in  this  and  every  other  case  in  accordance  with 
the  principles  above  enunciated. 

In  its  Fourth  Annual  Eeport  to  the  Legislature  for  the 
year  1910,  at  page  132,  this  Commission  says: 

Excessive  Proportion  of  Bond  Issues  to  Stock  Issues:  Owing  to 
various  oonditions  which  can  not  be  adequately  discussed  within  a 
brief  compass,  there  is  a  very  strong  tendency  upon  the  part  of  cor- 
porations to  make  the  proportion  of  bond  issues  excessive.  As  is  weU 
known  to  all  who  have  investigated  the  subject,  such  tendency  is 
exceedingly  dangerous  and  should  be  repressed  wherever  and  whenever 
possible.  It  is  not  possible  for  the  Commission  in  all  cases  to  obtain 
what  it  conceives  to  be  the  proper  results  in  this  class  of  cases. 

In  this  language  the  Commission  guardedly  alluded  to 
the  effect  of  the  construction  which  has  been  put  by  the 
courts  upon  the  Public  Service  Commissions  Law.  The 
entire  paragraph  itself  was  designed  to  be  and  is  a  reitera- 
tion of  the  same  views  as  those  expressed  in  the  Rochester 
Coming  Elmira  case  above  quoted.  It  is  interesting,  as 
well  as  instructive,  to  note  certain  language  contained  in  a 
very  recent  report  of  the  Railroad  Securities  Commission 
to  the  President.  This  very  able  report  contains  a  para- 
graph entitled  "Financial  Dangers".  [See  page  21.]  In 
this  paragraph  the  undue  increase  of  fixed  charges  is  plainly 
condenmed  and  its  effects  pointed  out. 

We  are  in  this  case  confronted  by  the  unequivocal  and 
unmodified  statement  of  those  representing  the  applicant 
that  the  construction  of  its  proposed  extension  is  wholly 
dependent  upon  authorization  to  issue  bonds  for  the  amounts 
needed ;  that  stock  will  not  be  subscribed  for  the  same ;  and 
therefore  if  authority  to  issue  the  bonds  is  denied  the  enter- 
prise must  fail.  The  applicant  insists  upon  issuing  bonds 
for  the  entire  amount.  We  are  thus  also  confronted  with 
the  question  whether  for  a  needed  purpose  this  Commission 
has  power  to  require  that  stock  as  well  as  bonds  shall  be 
issued,  or  all  stock,  when  the  corporation  itself  insists  .upon 
issuing  bonds  alone.     If  it  were  clear  under  the  Public 
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Service  Commissions  Law,  as  interpreted  by  the  courts,  that 
we  had  power  to  require  a  proper  proportion  of  stock  in  this 
case,  that  power  would  he  unhesitatingly  used,  provided  the 
facts  showed  that  an  additional  issue  of  $806,000  of  bonds 
supported  by  a  stock  issue  of  $84,000,  of  which  in  our 
judgment  $75,000  was  bonus  stock,  was  inconsistent  with 
the  principles  laid  down  in  the  Roches-ter  Coming  Elmira 
case. 

The  applicant  has  submitted  figures  by  which  it  attempts 
to  justify  a  total  of  bonds  issued  upon  this  road  of  $876,000. 
They  are,  in  brief,  that  the  total  earnings  of  the  road  will 
be,  upon  a  basis  submitted  by  it,  the  sum  of  $166,805  per 
year.  At  an  operating  ratio  of  65,  which  it  considers  rea- 
sonable, the  operating  expense  would  be  $108,423,  leaving 
a  gross  income  of  $58,382.  $876,000  of  bonds  at  5  per 
cent  interest  involve  an  annual  fixed  charge  of  $43,750. 
Deducting  this  from  the  gross  income,  $58,382,  there  would 
be  an  excess  of  $14,632  above  fixed  charges  to  take  care 
of  depreciation,  pay  dividends,  or  anything  else  to  which 
it  might  be  properly  applicable. 

The  question  presented  by  this  calculation  is  whether  or 
not  the  operating  revenues  would  be  equal  to  $166,805  per 
year.  The  road  is  substantially  16  miles  long,  and  it  is  the 
scheme  of  the  company  as  submitted  to  us  to  divide  it  into 
four  zones,  the  fare  for  each  zone  to  be  five  cents,  or  twenty 
cents  for  a  ride  the  full  length  of  the  road.  The  calcula- 
tions submitted  by  the  company  upon  this  basis  show  that 
the  annual  gross  earnings  per  mile  must  be  $10,425.  This 
is  naturally  to  be  compared  with  the  earnings  of  other  inter- 
nrban  roads.  The  following  are  some  of  the  earnings  per 
mile  of  other  interurban  roads  reporting  to  this  Commission 
for  the  year  ended  June  30,  1910 : 

Name  Length  Earnings 

Wuren  ft  Jamestown 21  mllea  $4,248 

WaTerly,  Sayre  &  Atbens (about)  12        "  6,516 

GeneTa  &  Auburn 15        "  6.225 

Chautauqua  Traction 25        "  6.222 

Albany  Southern 30        "  6.829 

Otsego  ft  Herkimer 03        "  6.622 
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Nain$  Leugfh  Baminffs 

Elmlra,  Corning  &  Wayerly 8.89 mUm'  $4,491 

Western  New  York  &  Penna.  Traction 92        "  4,081 

Rochester,  Syracuse  &  Eastern 7H       '*  6.613 

Oneida 50        "  7.564 

Hudson  Valley   117       ••  6,203 

Buffalo  &  Lake  Erie  Traction,  which  Includes  the  entire 

city  of  Erie,  Penna ISO        ••  6,506 

Auburn  &  Syracuse,  which  Includes  the  city  of  Auburn  40       "  10,120 

These  various  roads  involve  various  conditions^  none  of 
which  of  course  are  precisely  the  same  as  those  of  the 
Hudson  liiver  and  Eastern  Traction.  It  is  indeed  remark- 
able if  it  is  so  favorably  situated  as  to  produce  annual  earn- 
ings so  greatly  in  excess  of  those  of  any  other  interurban 
road  in  the  State  except  the  Auburn  and  Syracuse,  which 
includes  in  its  operations  the  street  railroad  system  of  the 
city  of  Auburn.  Upon  the  basis  of  calculations  adopted  by 
the  company,  the  operating  revenues  must  be  $467  per  day 
for  3G5  days  in  the  year.  Its  calculation  involves  32  trips 
each  way  daily,  making  64  trips  daily  upon  one-half  hour 
schedule.  Upon  the  rate  of  fare  adopted  this  would  involve 
an  operating  day  of  sixteen  hours,  or  from  6  o'clock  in  the 
morning  until  10  o'clock  at  night.  In  order  to  produce  the 
given  results  each  car  upon  each  one  of  the  64  runs  would 
have  to  carry  36  passengers  at  all  times,  in  each  zona  That 
there  would  be  an  average  of  36  passengers  at  all  times  in 
each  car  for  64  runs  daily,  365  days  in  the  year,  would 
certainly  be  good  business  for  an  interurban  road-  The 
foregoing  statement,  it  should  be  clearly  understood,  musft 
be  modified  to  the  extent  that  there  is  short  riding  within 
the  limits  of  a  zone:  in  Ossining,  White  Plains,  or  else- 
where; and  also  it  will  be  within  the  power  of  the  company 
to  increase  the  rate  of  fare  by  increasing  the  number  of 
zones,  or  otherwise,  subject  to  the  power  of  this  Commission 
to  regulate  the  same. 

It  is  proposed  to  build  this  road  entirely  with  the  proceeds 
of  bonds.  When  built  there  will  be  no  equity  in  the  property 
behind  the  bonds  to  support  and  protect  the  bondholders' 
lien  except  the  $9000  paid  in  cash  upon  the  stock.     Th<i 
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bondholders  can  get  no  returns  nfpon  their  bonds  until  after 
there  has  been  paid  operating  expenses  and  taxes  and  thers 
has  been  set  aside  a  proper  amount  each  year  for  amortiza- 
tion. It  is  true  that  amortization  may  be  for  a  time  neg- 
lected, but  such  neglect  would  be  against  the  interest  of  the 
bondholders,  since  as  bondholders  they  have  no  control  what- 
soever over  the  matter ;  and  the  stockholders  in  their  efforts 
to  meet  fixed  charges  may  neglect  that  subject  altogether 
with  the  result  that  in  a  few  years  the  bondholders  would  find 
themselves  with  a  dilapidated  and  worn  out  road  with  no 
funds  provided  for  its  renewal. 

Purchasers  of  these  bonds  must  understand  clearly  that  in 
no  event  can  they  get  more'  than  5  per  cent  per  annum  upon 
the  face  of  the  bonds  as  the  return,  while  if  the  earnings  are 
not  suflScient  to  meet  the  fixed  charges  there  will  necessarily 
be  a  default,  whereas  if  the  same  bondholders  owned  the 
stock  instead  of  bonds  they  would  get  as  returns  all  that  the 
poad  earned  above  operating  expenses,  taxes,  and  amortiza- 
tion, and  would  run  no  more  risk  than  they  do  now  upon 
getting  their  interest  returns.  Bondholders  can  not  expect 
6  per  cent  return  unless  the  business  of  the  road  assumes  the 
magnitude  claimed  by  the  company.  Bondholders  take  their 
risk  of  smaller  earnings,  the  risk  of  the  road  not  being  prop- 
erly kept  up  out  of  earnings,  and  in  fact  every  risk  there  is  in 
the  operation  of  the  road,  there  being  practically  no  equity 
behind  represented  by  stock  investment.  It  is  possible  for 
every  evil  which  ordinarily  follows  from  a  disproportion  of 
bonds  and  stock,  to  be  found  in  this  case.  We  are  unable 
to  understand  why  persons  with  over  $600,000  to  invest 
should  be  willing  to  do  so  for  a  5  per  cent  return  plus  a  20 
per  cent  discount  on  long  term  bonds,  knowing  they  can  get 
nothing  beyond  what  the  road  earns,  when  by  taking  stock 
they  could  get  all  it  earns  net  But  such  seems  to  be  the 
case. 

The  company  insists  upon  building  its  road  with  bonds 
which  it  says  it  can  sell.  It  says  that  it  can  sell  no  stock 
whatever  even  with  the  attractive  financial  condition  above 
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outlined.  This  Commission,  therefore,  faces  the  alternative 
of  preventing  the  construction  of  this  road  from  Ossining  to 
White  Plains,  or  permitting  it  to  be  built  upon  bonds, 
although  it  can  not  prove  by  affirmative  evidence  that  the 
returns  will  not  be  as  great  as  those  claimed  by  the  company. 
However  great  the  improbability,  it  must  be  admitted  that  it 
is  theoretically  possible  that  the  earnings  may  take  care  of  the 
interest  upon  the  bonds  as  well  as  pay  operating  expenses 
and  taxes.  The  responsibility  of  deciding  this  question 
should  be  placed  upon  the  board  of  directors,  under  all  of 
the  circumstances  of  this  case,  and  should  not  be  assumed  by 
the  Commission.  There  is  no  positive  provision  of  law 
which  requires  the  Commission  to  assimie  this  responsibility, 
and  whatever  responsibility  it  has  in  the  matter  is  not 
imposed  by  statute  but  simply  by  its  desire  to  see  methods 
of  financing  new  construction  adopted  which  will  adequately 
protect  purchasers  of  the  securities.  It  must  distinctly  dis- 
avow in  this  case  any  responsibility  to  the  purchasers  of  the 
bonds  as  to  the  earning  power  of  this  road,  or  as  to  the  prob- 
ability or  possibility,  even,  of  the  road  paying  its  fixed 
charges.  The  directors  must  assume  the  sole  responsibility 
of  putting  out  upon  the  world  these  securities  and  of 
inducing  people  who  have  not  studied  the  subject  to  invest 
their  money.  People  who  do  invest  their  money  in  these 
bonds  must  make  their  own  calculations  as  to  their  worth 
and  as  to  the  probability  of  their  being  worth  the  sum  paid 
for  them.  The  Commission  can  not  undertake  in  this  case 
to  act  as  guardian  for  them,  and  the  authorization  of  these 
bonds  by  the  Commission  must  not  be  understood  by  any 
one  that  the  Commission  considers  them  a  safe  and  prudent 
investment. 

It  should  be  stated  that  a  bare  majority  of  the  Commission 
concurs  in  this  disposition  of  the  case,  two  Commissioners 
believing  that  the  application  should  be  granted  only  with 
a  reasonable  proportion  of  stock,  leaving  the  courts  to 
decide  whether  such  course  is  within  the  Commission's 
power. 
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In  the  Matter  of  the  Application  of  The  New  York 
Ckntral  and  Hudson  River  Railroad  Company  for 
authorization  to  buy  the  whole  or  any  part  of  the  capital 
stock  of  the  New  York  and  Harlem  Railroad  Company  at 
a  price  not  exceeding  $175  per  share. 

In  this  matter  The  New  York  Central  and  Hudson  River  Railroad 
Company  asks  for  authorization  to  buy  all  or  any  part  o>f  the  capital 
stock  of  the  New  York  and  Harlem  Railroad  Company  at  a  price  not 
exceeding  f  175  per  share.  The  New  York  and  Harlem  Railroad  Com- 
pany owns  a  greater  part  of  the  Grand  Central  Terminal  in  the  city 
of  New  York,  and  a  line  of  railroad  from  that  city  to  Chatham  with 
a  small  branch  extending  to  Port  Morris.  These  properties  were  leased 
to  the  applicant  on  the  1st  day  of  April,  1873,  for  a  term  of  401  years. 
The  Harlem  company  also  owns  a  line  of  street  railroad  in  the  city  of 
New  York  which  is  leased  to  the  Metropolitan  Street  Railway  Company 
for  a  term  of  9&9  years,  expiring  July  1,  2305. 

The  application  ie  granted  and  the  reasons  therefor  are  stated  fully 
in  the  opinion. 

Decided  December  28,  1911. 

Albert  H.  Ha/rris  for  The  New  York  Central  and  Hudson 
River  Railroad  Company. 

Stevens,  Chairman: 

The  New  York  and  Harlem  Railroad  Company  is  a 
domestic  corporation.  Its  road  extends  from  the  Grand  Cen- 
tral Terminal  in  the  city  of  New  York  to  Chatham,  with  a 
small  branch  extending  to  Port  Morris.  It  is  the  lessee  of 
what  is  known  as  the  Mahopac  branch,  extending  from 
Golden's  Bridge  to  Lake  Mahopac.  It  is  also  the  owner  of  a 
street  railroad  in  the  city  of  New  York  extending  from  the 
postoflSce  in  New  York  city  to  Mott  Haven  at  138th  street, 
a  distance  of  10.22  miles.  This  street  railroad  is  leased  to 
the  Metropolitan  Street  Railway  Company  for  a  term  of  nine 
hundred  and  ninety-nine  years,  commencing  July  1,  1896, 
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and  expiring  July  1,  2895,  the  lessee  being  obligated  to  pay 
all  the  expense  of  maintenance  and  operation  and  an  annual 
rental  of  $402,500.  Its  capital  stock  issued  and  outstand- 
ing amounts  to  $10,000,000,  consisting  of  $8,656,050  com- 
mon and  $1,343,950  pi-eferred,  the  shares  being  of  the  par 
value  of  $50  each:  total  number  of  shares  200,000.  The 
total  number  of  stockholders  is  876,  as  appears  by  the  stock- 
book  of  the  corporation.  This  stock  is  widely  distributed, 
owned  in  considerable  part  by  trustees  of  estates,  trust  insti- 
tutions, insurance  companies,  and  the  like.  It  appears  from 
an  inspection  of  the  stockbook  that  no  one  interest  or  agare- 
gation  of  family  interests  owns  to  exceed  ene-third  of  the 
entire  capital  stock.  The  funded  indebtedness  consists  of 
bonds  to  the  amount  of  $12,000,000,  bearing  3^  per  cent 
interest  payable  semiannually,  maturing  May  1,  2000.  The 
annual  interest  is  $420,000.  The  following  is  its  condensed 
balance  sheet  as  of  December  31,  1910: 

Assets 

Total  investment  in  road  and  equipment $2^,  lOO,  738 . 1« 

Ca&h   863,183.98 

Marketable  securities 68,  097 .  89 

Materials  and  supplies 56.  696 .36 

Unmatured  interest  and  dividends  receivable 12, 235 .  96 

Other  deferred  debit  items 139,370.41 

Total $23,230,322.76 

Liabilities 

Common  stock  $8,  666.  050 .00 

Preferred  stock 1, 343,  960.00 

Mortgage  bonds 12, 000,  000.00 

Matured  interest  and  dividends  unpaid 2,  868 .  00 

Matured  funded  debt  unpaid 4,625.00 

Profit  and  loss 1, 222, 829 .76 

Total $23,230, 322.76 

The  item  for  materials  and  supplies  represents  value  of 
supplies  conveyed  to  lessee  companies  and  to  be  accounted 
for  by  them  at  the  termination  of  leases. 
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The  following  is  its  income  account  for  the  year  ended 
June  30,  1911: 

6ro68  rent  accrued  from  leased  road $1,  822 ,  600 

Administration  expenses  34,  783 

Income  from  lease  of  road $1,  787,  717 

Dividends  declared  on  stocks  owned  or  controlled 2 ,  000 

Interest  on  other  accounts 23,  200 

Miscellaneous  income '2,  476 

Gross  income $1,  810,  502 

Interest  accrued  on  funded  debt 420, 000 

Net  corporate  income $1,  390,  602 

Dividends  declared  out  of  income 1,  300,  000 

Balance  to  profit  and  loss $90,602 

Balance,  profit  and  loss,  June  30,  1910 1, 185.  967 

Miscellaneous  credits  during  the  year 6,  37 1 

Miscellaneous  debits  during  the  year *  60, 000 

Balance,  profit  and  loss,  June  30,  19>11 $1,222,830 

The  Xew  York  Central  and  Hudeon  River  Railroad  Com- 
pany makes  application  to  this  Commission  for  authoriza- 
tion to  buy  the  whole  or  any  part  of  the  capital  stock  of  the 
Ifew  York  and  Harlem  Railroad  Company  at  a  price  not 
exceeding  $175  per  share. 

The  relations  of  the  two  corporations  are  as  follows :  On 
lie  Ist  day  of  April,  1873,  the  Harlem  company  leased  to  the 
Central  company  its  steam  railroad  and  steam  railroad 
property  for  a  term  of  401  years,  the  lease  expiring  April 
1,  2274.  There  are  now  unexpired  of  this  term  362  years 
from  April  1,  1912.  Supplemental  agreements  modifying 
to  some  extCTit  the  provisions  cf  the  original  lease  have  been 
entered  into  between  the  two  companies  on  the  15th  day  of 
May,  1882,  and  on  the  5th  day  of  October,  1898.  In  brief, 
the  terms  of  the  lease  as  it  now  exists  are  that  the  Central 
shall  pay  all  maintenance  charges  and  taxes,  interest  upon 

'Dedaction. 
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the  funded  debt,  and  an  annual  rental  of  10  per  cent  upon 
the  capital  stock,  which  rental  is  fthe  sum  of  $1,000,000  per 
year.  The  interest  upon  the  funded  debt  being  $420,000 
a  year,  the  annual  charge  upon  the  Central  arising  from  the 
terms  of  the  lease  is  $1,420,000.  The  lease  is  subject  to  the 
provisions  of  certain  leases  or  agreements  between  the  Harlem 
company  and  The  New  York,  New  Haven  and  Hartford 
Railroad  Company,  by  which  the  New  Haven  company 
enters  the  Grand  Central  Terminal  over  the  Harlem  tracks 
from  Woodlawn. 

If  the  Central  should  acquire  all  cf  the  stock  of  the  Harlem 
at  $175  a  share,  the  total  purchase  price  would  be  the  sum  of 
$35,000,000.  At  4  per  cent,  the  annual  interest  upon  this 
sum  would  be  $1,400,000,  which  ie  practically  equal  tx>  the 
annual  rental  paid  by  the  Central  to  the  Harlem  together 
with  the  rental  paid  by  the  Metropolitan  Street  Railway 
Company.  The  Central,  however,  proposes  to  secure  the 
money  for  such  purchase  sul)stantially  by  an  iesue  of  deben- 
tures bearing  4  per  cent  interest,  to  be  sold  at  not  less  than  90 
per  cent  of  their  par  value.  In  order  to  procure  the  sum  of 
$35,000,000  by  a  sale  of  debentures  at  90,  debentures  to  the 
amount  of  $38,888,889  will  be  required,  which  would  entail 
an  annual  interest  charge  of  $1,555,555.56.  The  interest 
charge,  therefore,  upon  the  proposed  scheme  of  financing 
the  operation,  would  be  $153,055.56  annually  in  excess  of 
the  rental  now  paid  and  the  rental  received  from  the  Metro- 
politan for  the  use  of  the  street  railroad  properties. 

In  passing  upon  this  application  the  Commission  hias  to 
consider  (1)  whether  the  interests  of  the  public  would  in 
any  manner  suffer  by  a  transfer  of  the  Harlem  stock  from  the 
present  owners  to  the  Central,  and  (2)  whether  the  transac- 
■  tion  is  to  such  an  exent  unfavorable  to  the  Central  or  unwise 
upon  its  part  as  to  constitute  an  indirect  injiwy  to  the  public. 
This  might  well  be  the  result  of  unduly  increasing  the  fixed 
charges  of  the  Central  without  any  corresponding  certainty 
of  revenues  with  which  to  meet  such  charges. 


Digitized  by 


Google 


Capital  Stock  New  York  &  Harlem  R.  R.  Co.    187 

Vol.  IIL 

Upou  the  first  point  it  is  sufficient  to  say  tkat  careful  con- 
sideration has  failed  to  disclose  any  reason  for  supposing  that 
the  public  interests  would  in  any  respect  suffer  directly 
through  the  proposed  change  in  stock  ownership  of  the  Har- 
lem. The  relations  of  the  Central  to  this  property  have  been 
fixed  far  so  long  a  period  by  the  terms  of  the  lease,  and  will 
continue  to  be  fixed  for  so  long  a  time,  that  the  railroad  prop- 
erties of  the  Harlem  are  to  all  practical  intents  and  purposes, 
from  an  operating  point  of  view,  an  integral  part  of  the  Cen- 
tral system ;  and  from  many  points  of  view  it  is  desirable 
that  they  should  be  such  part  in  financing  the  operations  of 
the  Central.  It  is  not  to  be  questioned  that  these  advantages 
may  in  time  become  very  great  and  of  direct  interest  and 
advantage  to  the  public 

It  api)ears  that  the  Central,  if  it  purchases  the  entire  stock 
of  the  Harlem  upon  the  terms  mentioned,  would  increase  its 
fixed  charges  to  the  amount  of  $153,055.56,  assuming  that 
the  operation  is  financed  in  the  manner  alx)ve  detailed.  The 
directors  of  the  company  have  concluded  that  the  advantages 
to  be  obtained  by  the  stock  ownership  are  sufficient  to  over- 
balance this  increased  charge.  The  entrance  of  the  Central 
into  Xew  York  city,  for  passenger  service,  is  over  the  Har^ 
lem.  Its  passenger  terminal  in  that  city  is  at  Forty-Second 
street.  A  portion  of  that  terminal  only  is  owned  by  the  Har- 
lem, a  portion  by  the  Central,  and  a  portion  by  subsidiary 
corporations  of  the  Central.  The  situation  is  exceedingly 
complex  and  confusing,  entails  great  difficulties  in  account- 
ing, is  embarrassing  in  the  extensive  reconstruction  and 
rebuilding  of  the  Grand  Central  Terminal.  In  addition  to 
the  foregoing,  the  lease  to  the  Central  makes  no  provision 
whatever  for  additions  and  betterments  to  the  railroad  prop- 
erty of  the  Harlem  at  the  expense  of  that  company,  and 
whatever  betterments  and  additions  are  required  in  the  public 
interest  must  be  made  by  the  Central  at  its  own  expense. 
This  fact  creates  a  situation  which  should  be  corrected  if 
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possible.  The  Central  has  already  spent  millions  of  dollars 
upon  the  electrification  of  a  part  of  the  Harlem  and  in  other 
additions  and  betterments  to  the  steam  railroad  properties. 
The  Commission  regards  it  as  desirable  that  the  Harlem 
should  ultimately  be  consolidated  with  the  Central,  and  this 
seems  to  be  practicable  only  through  stock  ownership.  A 
review  of  all  of  the  relations  between  the  two  companies  and 
the  oongequences  following  on  thoee  relations  indujoes  the 
belief  on  the  part  of  the  Commission  that  the  action  of  the 
directors  of  the  Central  in  endeavoring  to  procure  this  stock 
is  wise  and  that  the  desired  authorization  should  be  given. 

It  is  unnecessary  to  enter  into  further  detailed  considera- 
tion of  the  case,  the  purpose  of  the  Commission  being  at  this 
time  to  make  only  a  memorandum  showing  generally  the 
reasons  which  in  its  opinion  warrant  the  action  it  takes  in 
granting  the  application  for  the  purchase  of  this  stock. 
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In  the  Matter  o±  the  Application  of  ihe  Catskill  Traction 
Company  under  section  63  of  the  Public  Service  Commis- 
sions Law  for  permission  to  construct  an  extension  from 
Leeds  to  Cairo,  Greene  county,  N.  Y. 

The  proposed  extension  practically  parallels-  the  existing  steam  line 
between  Catskill  and  Cairo. 

This  steam  line  is  operated  only  during  the  summer  months,  and 
while  the  through  passenger  and  freight  traffic  between  Catskill  and 
Cairo  now  appears  to  be  adequately  served  during  these  months  by  the 
steam  line^  there  are  no  transportation  facilities  fumiahed  during  the 
Winter. 

The  present  rates  of  fare  on  the  steam  line  are  much  higher  than 
thoae  offered  by  the  proposed  electric  railway  extension. 

The  applicant  company  has  stipulated  to  the  Commission  that  it  will 
reduce  its  bond  issue  for  the  proposed  line  to  $80,000,  or  about  $11,000 
per  mile,  and  flnajice  the  remaining  cost  of  the  extension  by  the  issue 
of  preferred  and  common  stock. 

After  consideration  of  the  facts  in  this  case  it  is 

Held,  that  the  operation  of  the  proposed  line  by  giving  a  regular  and 
frequent  service  at  a  low  rate  of  fare,  and  maintaining  this  service 
during  the  Winter  when  operation  on  the  steam  line  is  discontinued, 
vpould  be  fL  decided  public  convenience  to  the  permanent  residents  in  the 
locality  and  of  value  to  the  sunmier  ^population,  and  that  the  applica- 
tion ahould  be  granted. 

Decided  January  11,  1912. 

Percy  W.  Becker  for  the  applicant 

Lewis  E.  Carr,  by  John  MacLean,  for  Catskill  Mountain 
Railway  Company,  in  opposition. 

H.  0.  Mitchell,  a  bondholder  of  Catskill  Traction  Com- 
pany, in  favor  of  the  application. 

/.  (7.  Finch  for  State  Highway  Commission. 

Sagub,  Commissioner: 

The  present  application  proposes  the  construction  of  an 
extension  of  the  railroad  of  the  Catskill  Traction  Company 
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through  the  town  of  Catskill,  the  town  of  Cairo,  and  to  and 
through  the  village  of  Cairo.  Part  of  this  extension  is  to  be 
built  along  the  highway  and  part  on  private  right  of  way. 
The  extension  parallels  in  general  the  Catskill  and  Cairo 
railroad,  which  is  a  part  of  the  Catskill  Mountain  Railway 
system.  The  proposed  electric  railroad  extension  will  be 
about  6.7  miles  long,  making  a  total  length  of  line  to  be 
operated  by  the  Catskill  Traction  Company  of  about  12 
miles. 

The  proposed  extension  is  earnestly  opposed  by  the  Catskill 
Mountain  Railway  Company  upon  the  ground  that  the  exten- 
sion is  unnecessary  and  that  it  will  seriously  damage  the 
existing  railway  property. 

Because  of  this  opposition,  and  in  order  that  those  inter- 
ested in  the  proposed  extension  may  be  fully  informed  as  to 
the  attitude  of  the  Commission  in  this  case,  a  more  complete 
statement  of  the  proposition  appears  to  be  advisable  than 
would  ordinarily  be  justified  by  an  application  of  this 
character. 

History  of  Catskill  Traction  Company:  This  company 
was  incorporated  January  28,  1910,  as  a  reorganization  of 
the  Catskill  Electric  Railroad  Company.  The  Catskill 
Electric  Railroad  Company  was  incorporated  January  22, 
1897. 

The  present  line  extends  from  Catskill  Point  and  village  to 
Leeds,  over  the  main  street  of  Catskill  and  the  Cairo  turnpike. 
There  is  a  branch  from  the  main  line  to  the  West  Shore  sta- 
tion in  Catskill.  The  total  length  of  line  now  operated  ie 
5.3  miles  of  single  track. 

The  original  company  organized  to  build  this  road  was 
called  the  Catskill,  Cairo  and  Windham  Railroad  Company. 
It  applied  for  a  certificate  under  section  69  of  the  Railroad 
Law  in  1896.  This  was  opposed  by  the  Catskill  Mountain 
railway  and  the  Cairo  railroad  on  the  ground  that  it  would 
parallel  their  lines,  and  that  the  population  and  business  of 
the  section  did  not  warrant  two  roads  between  Catskill  and 
Cairo.    Several  hearings  were  had  before  the  Board  of  Rail- 
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road  CJommissioners,  and  on  November  9,  1896,  the  Com- 
missioners denied  the  application. 

A  new  company  was  then  organized,  called  the  Catskill 
Electric  Railway  Company,  to  build  a  street  railway  from 
Catskill  Point,  through  the  village  of  Catskill  to  Jefferson, 
a  suburb  of  Catskill  village,  a  distance  of  about  2  miles,  with 
a  branch  from  the  main  line  to  the  West  Shore  Railroad  sta- 
tion. This  road  was  not  opposed  by  the  Catskill  Mountain 
railway,  and  a  certificate  was  granted  by  the  Board  of  Rail- 
road Commissioners  February  23,  1897. 

The  Catskill  Electric  railway  subsequently  filed  a  certifi- 
cate of  extension  to  Cairo,  Oak  Hill,  and  Windham,  Greene 
county.  The  extensions  however  were  not  made.  The  Cats- 
kill  Electric  railway  was  opened  for  business  December  4, 
1900. 

During  the  years  1904  and  1905  the  road  was  extended 
from  Jefferson  to  the  village  of  Leeds,  about  2  miles. 

Svan/mary  of  Reasons  Stated  hy  Applicant:  The  proposed 
construction  is  declared  by  the  applicant  to  be  a  public  con- 
venience and  a  necessity,  for  the  reasons  — 

1.  That  the  villages  of  Cairo  and  Stouth  Cairo  have  no 
railroad  facilities  except  in  summer ; 

2.  That  the  Catskill  Mountain  railway  does  not  serve  as  a 
reasonable  means  of  communication  between  the  villages  of 
Cairo,  South  Cairo,  and  Leeds; 

3.  That  the  passenger  rates  of  the  Catskill  Mountain  rail- 
way are  very  high  as  compared  with  other  railroads ; 

4.  That  the  Catskill  Mountain  railway  has  no  direct  com- 
munication with  the  West  Shore  railroad,  the  Catskill  Trac- 
tion being  the  only  railroad  in  Catskill  now  having  direct 
pa-senger  connection  with  the  West  Shore  road,  and  is  now 
perfecting  arrangements  for  shipping  freight  across  the  West 
Shore  platform ; 

5.  That  a  large  number  of  persons  owning  real  estate  have 
consented  in  writing  to  the  extension  along  the  highways. 

It  may  further  be  said  that  the  electric  railroad  being 
standard  gauge,  and  so  located  as  to  be  readily  connected 
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with  tihe  West  Shore,  is  in  better  position  to  interchange 
freight  in  carload  lots  than  the  Catskill  Mountain  railway 
which  is  three-feet  gauge. 

The  rate  of  fare  from  Catskill  to  Cairo  on  the  Catskill 
Mountain  railroad  is  $1  each  way.  Eound-trip  tickets  are 
sold,  good  to  return  the  same  day,  at  $1.10,  except  in  the 
Spring  and  Fall  when  these  tickets  are  made  good  for  ten 
days.  The  average  rate  of  fare  for  all  tickets  sold  is  esti- 
mated by  the  Catskill  Mountain  railway  oflScers  at  90  cents 
each. 

The  rate  of  fare  from  Catskill  to  Cairo  over  the  proposed 
electric  railroad  has  not  been  decided,  but  in  the  application 
and  computations  made  it  has  been  assumed  that  30  cents 
each  way  would  be  charged,  or  on  the  basis  of  6  five-cent 
zones  in  the  distance  of  12  miles. 

It  is  urged  in  the  application  that  as  the  Catskill  Mountain 
railway  is  not  operated  for  five  months  in  the  year  people  are 
obliged  to  maintain  teams  to  carry  freight  during  this  season, 
this  team  traflSc  is  continued  through  the  Summer,  and  the 
railway  therefore  loses  a  large  amount  of  freight  business 
which  would  be  obtained  by  an  electric  road  operating 
throughout  the  year. 

There  are  said  to  be  six  stages  now  making  the  daily  round 
trip  between  Cairo  and  Catskill,  and  about  fourteen  teams 
carrying  heavy  freight.  There  are  also  claimed  to  be  many 
private  vehicles  carrying  passengers  and  freight  at  all  times 
of  the  year.  Mr.  G.  W.  Squires,  who  publishes  a  newspaper 
in  Cairo,  testifies  that  there  are  six  stages  carrying  passen- 
gers to  and  from  Catskill  at  50  cents  each,  as  compared  with 
the  railroad  charge  of  $1.  These  stages  are  operated  through- 
out the  year. 

The  frequent  and  regular  car  service  which  would  be 
afforded  by  the  electric  line  is  also  urged  as  a  point  of  advan- 
tage as  compared  with  the  steam  service.  The  present  elec- 
tric car  service  from  Catskill  to  Leeds  in  the  Summer  is 
30  minutes  each  way  in  the  forenoon,  and  from  20  to  30 
minutes  during  the  afternoon,  this  service  being  maintained 
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from  5 :20  in  the  morning  to  11 :25  in  the  evening.  Through 
the  Winter,  hourly  service  is  afforded  from  Catskill  to  Leeds. 
With  the  extension  in  operation  it  is  proposed  to  run  one  car 
at  least  every  two  hours,  and  possibly  an  hourly  service  from 
Catskill  to  Cairo,  thus  making  at  least  six  round  trips  daily. 
The  applicant  claims  the  extension  would  have  a  consider- 
able freight  business  which  would  afford  a  total  revenue  of 
at  least  $15,000  a  year,  or  on  the  basis  of  $2.50  per  capita 
for  the  6000  population  which  is  said  to  be  tributary  to  the 
extended  line.  Among  the  statistics  upon  which  this  estimate 
of  freight  is  based  are  the  populations  of  the  tributary 
towns,  as  follows : 

ViUage  of  CatskiU 5,  600 

Village  of  Cairo 800 

Town  of  Durham 1 ,  600 

Town  of  GreenYille 1 ,  dOO 

Town  of  Windham 1,  400 

The  total  annual  freight  tonnage  in  and  out  of  Catskill  is 
stated  as  follows : 

New  York  Central,  inbound 23, 000  tons 

New  York  Central,  outbound 5, 000  tons 

Total 28, 000  tons 

Catskill  Evening  Line,  inbound 6, 500  tons 

CatskiU  Evening  Line,  outbound 5, 000  tons 

Total 11, 500  tons 

Of  this  total  of  39,500  tons,  applicant  believes  that  the 
Traction  company  will  be  able  to  secure  at  least  5000  tons, 
as  it  will  have  direct  connections  with  the  West  Shore  rail- 
road and  the  Evening  Line  of  boats,  and  will  also  be  along- 
side the  ferry  slip  of  the  Catskill  and  Greendale  ferry,  and 
near  the  Hudson  Day  Line  dock. 

A  proposed  mail  contract  is  figured  at  $750  per  year. 

The  Catskill  Traction  Company  has  been  operating  an 
automobile  stage  between  Leeds  and  South  Cairo,  which  is 
as  far  as  the  state  road  now  runs,  from  August  2,  1911,  to 
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The  following  record  of  earn- 

Numberof 
day*  run 

Total 
income 

Average  inconu 
per  day 
operated 

30 

$883.15 

$29.43 

30 

401.40 

13.38 

31 

432.15 

13.94 

IS 

160.40 

8.91 

Totals 


109 


$1,877.10  $17.22 

Assuming  the  regular  earnings  of  such  a  stage  through  the 
months  of  July  and  August  to  be  $29.43,  or  on  the  same 
basis  as  August  last;  and  the  May,  June,  September,  and 
October  earnings  on  the  same  basis  as  September  and  Octo- 
ber, or  $13.66  per  day;  and  the  balance  of  the  year,  six 
months,  on  the  basis  of  November  earnings,  or  $8.91  per 
day,  would  give  the  following  results: 

July  and  August,  62  days  at  $29.43 $1,824.66 

May,  June,  Sept.,  Oct.,  122  days  at  $13.66 1,  666.52 

Nov.,  Dec,  Jan.,  Feb.,  Mar.  April,  181  days  at  $8.91 1,612.71 


Total    , $5, 103.89 

The  expense  of  operation  of  this  automobile  stage  has  not 
been  obtained,  but  assuming  it  to  be  $2500  per  year  would 
leave  a  net  income  from  this  source  of  about  $2600. 

The  applicant  urges  that  the  growth  of  business  shown  by 
the  present  line,  together  with  the  successful  operation  dur- 
ing the  past  year,  affords  a  satisfactory  promise  of  success 
with  the  extended  line,  as  it  is  claimed  — 

That  with  its  present  railroad  limited  to  less  than  five  miles  it  is 
losing  much  available  business  and  leaving  a  large  territory  in  need  of 
better  transportation  facilities. 

The  record  of  earnings  from  1904  to  1911  inclusive  is 
given  in  the  following  table,  the  eaminge  for  1907  being 
omitted  on  account  of  unsatisfactory  statement. 

Comparative  Statietiee,  CatakiU  Tradion  Company,  for  the  yeare 


1910 

1909 

1908 

1906 

1905 

19(H 

Total  eamings 

$20,824 
409,872 
418.865 

$18,280 
361,239 
368,121 

$17,024 
332,688 
334,344 

$17,233 
319.638 
340.565 

$15,214 
303.167 
312.543 

$12,434 

5-cent  fares 

Pamenffcrs  carried 

242.850 
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This  table  shows  an  increase  for  the  three  years  1908  to 
1911,  as  compared  with  the  three  earlier  years,  of  19  per  cent 
in  passengers  carried  and  25  per  cent  in  total  earnings. 

Franchises  have  been  granted  by  the  local  authorities  of 
the  Towns  of  Catskill  and  Cairo,  certified  copies  of  which 
are  submitted.  The  certificate  of  incorporation  covers  the 
route  over  which  it  is  proposed  to  extend  the  line.  It  is 
claimed  that  sufficient  consents  of  property  owners  have  been 
obtained  to  make  it  certain  that  there  will  be  no  delay  on 
that  account. 

Estimates  and  Financing:  The  application  originally  con- 
templated a  cost  of  construction  of  $161,066.68,  which  it  was 
proposed  to  finance  by  the  issue  of  $25,000  additional  capital 
stock  and  $160,000  of  5  per  cent  bonds.  These  estimates  have 
been  reduced  by  closer  figuring  and  by  the  proposition  to  buy 
second-hand  equipment,  making  revised  estimates  as  follows : 

Grading  and  track $64,  658.50 

Overhead  confitruction  and  electrical  work 15,  829 .60 

Equipment:    eingle-tnick,  second-hand  cars 10, 200 . 00 

Balance:    freight  statione,  right  of  way,  and  engineering 

work,  making  total 126,  679.60 

Earnings  of  Present  Line:  The  earnings  of  the  Catskill 
Electric  railroad,  the  predecessor  of  the  Catskill  Traction 
Company,  have  in  recent  years  been  as  follows : 

Year  1908 :  operating  income  after  payment  of  taxes $1,  835 

Leaving  a  deficit  after  payment  of  bond  interest  of 5, 113 

Year  1909:    operating  deficit  of 1,  800 

After  paying  taxes,  leaving  a  deficit  after  allowing  for  interest 

of 8,784 

Year  1910:    the  accounts   are   complicated   by   the   reorganization   by 

which  the  Catskill  Traction  Company  was  formed. 

The  year  1911  gives  the  best  index  of  the  earning  power 
of  the  property  in  its  present  condition.  The  accounts 
show  — 

Operating  revenues $20,  824 

Operating  expenses 13, 489 

Taxes 1, 208 
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Income  from  electric  railroad  operations $6, 12d 

Bond  interest 3, 000 

Rent  deductions  and  amortization  of  debt  discount 350 

Net  corporate  income $2, 776 

The  total  car-mileage  is  about  117,000,  making  an  expense 
per  car-mile  of  11.3  cents  before  payment  of  taxes,  and  12.1 
cents  including  taxes.  An  analysis  of  these  figures,  however, 
shows  that  the  expenses  for  the  year  1911  are  abnormally 
low  and  do  not  correspond  with  full  maintenance.  For 
instance,  there  have  been  no  rail  renewals.  The  tie  renewals 
amount  to  $78.  The  road  has  a  mileage  of  line  of  5.3 ;  count- 
ing 2600  ties  per  mile,  equals  13,780  total.  If  these  ties  are 
renewed  only  once  in  fourteen  years  it  would  correspond  to 
an  annual  renewal  of  about  1000  per  year,  at  an  annual 
expense  of  $500,  or  $422  more  than  charged  for  the  past 
year.  Many  of  the  other  expenses  are  abnormally  low.  For 
instance,  the  single-truck  cars  are  operated  by  a  motorman 
only,  and  it  is  questioned  whether  this  practice  would  be 
satisfactory  for  the  twelve  mile  run  on  the  extended  line. 
The  motors  and  running  gear  of  the  cars  appear  to  have  been 
well  maintained,  but  no  painting  has  been  done.  On  the 
whole,  it  appears  certain  that  a  sufiicient  allowance  for  main- 
tenance and  depreciation  would  wipe  out  the  surplus  of 
$2776  above  referred  to  and  leave  a  deficit. 

Estimate  of  Earnings  Claimed  by  Applicant  for  Extended 
lAne:    The  evidence  furnished  by  Mr.  Cowen,  president  of 
the  road,  may  be  summarized  as  follows: 
Earnings  based  on  winter  population :    Rates  of  fare :    Gatskill  to  Leeds, 

10  cents;   Gatskill  to  South  Cairo,  20  cents;  Gatskill  to  Gairo,  30 

cents. 
Jefferson,  population  600:    50  round  trips  to  Gatskill^  each 

person  10  cents  per  trip  or  $5  per  year $2,  500 

Leeds,  population  600:    40  round  trips  to  Gatskill,  each  per- 
son 20  cents  per  trip  or  $8  per  year 4,  800 

South  Gairo,  population  250:   30  round  trips  to  Gatskill,  each 

person  40  cents  per  trip  or  $12  per  year 3, 000 

Cairo,   population   600:    20   round   trips   to   Gatskill,  each 

person  60  cents  per  trip  or  $12  per  year 7,200 
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Between  Cairo  and  South  Cairo,  population  600:  6  round 
trips  to  Oatskill,  each  person  $3  per  year $1, 800 

Catskill,  population  5400 :  8  single  trips  at  20  cents  each  or 
$1.60  per  person  per  year 8,  640 

Rural  population  around  (South  Cairo,  400;  0  round  trips  to 
Catskill  at  20  cents,  each  person  $1.20  per  year 480 

Rural  population  around  Cairo,  500:  0  round  trips  to  Cats- 
kill  at  60  cents,  each  person  $3.60  per  year 1 ,  800 

Durham,  population  1600:  3  round  trips  to  Catskill  at  60 
cents,  each  person  $1.80  per  year 2,  880 

Greenyille,  one-half  population  800:  3  round  trips  to  Cats- 
kill  at  60  cents,  each  person  $1.80  per  year 1 ,  440 

Total $34,  540 

Miscellaneous  income   2, 080 

Total  traffic  based  on  winter  population $36, 620 

Additional  earnings  estimated  on  account  of  summer  boarder 

business,  period  of  60  days  in  July  and  August 24, 016 

I'ackage  express  business 2, 400 

Mails  from  Cairo 800 

Mails,  West  Shore  branch 700 

Total  passenger,  mail,  and  express  earnings $65, 436 

Estimated  freight  earnings,  5000  tons  at  $1.50  per  ton 7, 500 

Total  earnings  all  sources $72,  036 

The  estimated  expenses  are  based  upon  car-mileage,  and 
assume  247,035  car-miles,  which  is  about  130,000  car-miles 
or  110  per  cent  in  excess  of  the  car-mileage  for  1911.  This 
is  figured  at  12%  cents  per  car-mile,  or  about  2^4  cents  in 
excess  of  the  amount  shown  on  the  face  of  the  report  for 
1911.  An  expense  for  passenger  operation  is  therefore 
involved  of  $30,880.  Add  for  expense  of  conducting  freight 
traffic,  assumed  at  80  cents  per  ton  on  5000  tons,  $4000, 
makes  total  operating  expenses  $34,880 ;  leaving  a  net 
revenue  claimed  from  operation  of  $38,056. 

Catskill  Mountain  Railway  System  (opposing) :  The 
Catskill  Mountain  railway,  Catskill  to  Palenville,  16  miles, 
opened  in  1882;  foreclosed  and  reorganized  1885; 
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Cairo  railroad,  4  miles,  built  about  same  time,  1885 ; 

Otis  Elevating  railway,  open  for  traflSc  1892 ; 

Catskill  and  Tannersville  railway  built  from  1893  to  1899. 

The  auxiliary  roads  were  built  by  parties  interested  in  the 
Catskill  Mountain  railway,  principally  to  benefit  that  rail- 
way and  the  Catskill  region.  All  of  the  lines  are  three-feet 
gauge. 

The  Catskill  Mountain  railway  pays  the  Cairo  railroad 
6  per  cent  of  the  cost  of  the  road  in  addition  to  maintenance 
expenses  and  taxes;  under  lease  from  year  to  year. 

The  Otis  railway  and  the  Catskill  and  Tannersville  rail- 
way are  paid  $4800  a  year  by  the  Catskill  Mountain  railway 
in  consideration  of  their  making  and  maintaining  the  con- 
nection from  Otis  Junction  through  to  Tannersville. 

The  capitalization  of  these  lines  is  as  follows: 
Catskill  Mountain  Railway: 

let  mortgage  bonds $39, 000 

1st   income  bonds 238. 000 

2nd  income  bonds 15 ,  600 

Cairo  Railroad: 

Stock $24,  500 

Ist  mortgage  bonds 25, 000 

Otis  Railway: 

Stocks $65,  000 

1st  mortgage  bonds 71 ,  000 

Catskill  and  Tannersville  Railroad: 

Stock    $80,  000 

The  testimony  indicates  that  the  total  cost  of  construction 
of  these  railways  was  $970,000  actually  paid  in  cash,  cor- 
responding to  the  following  cost  per  mile,  including  equip- 
ment: 

Catskill  Mountain  Railway $26,  975  per  mile 

Cairo  I^iilroad   12, 268  per  miler 

Catskill  and  Tannersville  Railroad 24, 550  per  mile 

The  average  rate  of  interest  paid  on  the  $238,000  first 
income  bonds  of  the  Catskill  Mountain  railway  for  the  past 
24  years  is  claimed  to  be  less  than  1^^  per  cent.  No  divi- 
dends have  been  paid  on  the  stock. 
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Mr.  Charles  A.  Beach^  the  manager  of  the  Catskill 
Mountain  railway,  claims  that  the  towns  tributary  to  the 
proposed  extension  of  the  electric  line  have  lost  in  popula- 
tion since  1865  and  now  average  less  than  20  persons  per 
square  mile.  It  is  claimed  that  the  territory  is  generally  a 
poor  farming  section,  and  relies  principally  upon  the  summer 
boarding  house  business  for  its  support,  and  that  this  busi- 
ness is  practically  covered  in  three  months.  During  the 
other  nine  months  of  the  year  it  is  said  that  the  passenger 
and  freight  business  of  the  town  of  Cairo  is  not  sufficient  to 
support  one  railroad. 

It  is  claimed  that  the  new  road  can  not  operate  with  profit 
at  thirty-cent  fare,  that  there  is  not  sufficient  business  to 
support  both  roads,  and  if  the  electric  line  is  extended  it  will 
inevitably  result  in  the  bankruptcy  of  both  roads  and  the 
consequent  financial  ruin  of  the  Catskill  Mountain  Railway 
system-  It  is  claimed  that  there  are  but  63  houBes  and  one 
hotel  directly  tributary  to  the  proposed  extension,  and  while 
the  present  road  serves  a  population  of  about  6000  people 
living  close  to  its  line,  the  extension  would  only  serve  an 
additional  population  of  from  1000  to  1500  people. 

It  is  claimed  that  the  estimate  of  earnings  submitted  by 
the  applicant  is  greatly  exaggerated,  as  shown  by  a  com- 
parison with  the  earnings  of  the  Cairo  branch  of  the  Catskill 
Mountain  railway  which  are  detailed  as  follows  for  the 
years  1909  and  1910. 

Passengers  between  Cairo  and  Catskill  in  1909: 

May 995 

June 1 ,  738 

July 7,634 

August 11,  762 

September   4, 122 

October 1,  877 

November 620 

December   ( Ist  ten  days) 166 

Total 28,914 

at  90  cents  per  person,  $26,022. 
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27,214 


$14,  860 
13,821 


Total,  1910   

at  90  cents  per  person,  $24,492. 

Freight  earnings  between  Cairo  and  Catskill: 

1909 

1910 

From  these  figures  it  is  concluded  by  the  opposition  that 
if  the  new  line  secures  the  entire  passenger  business  between 
Catskill  and  Cairo  at  30  cents  per  passenger,  its  earnings 
from  this  source  will  only  be  about  one-third  of  those 
estimated. 

Mr.  Beach  believes  that  the  trolley  line  would  not  increase 
the  summer  business  much  — 

Because  I  think  we  have  got  it  as  high  as  we  can  get  it.  All  the 
houses  there  are  full  at  this  time  of  the  year.  [August.]  The  season 
is  short.  I  do  not  think  anybody  up  there  is  going  to  build  any  new 
boarding  houses  for  summer  boarders. 

He  adds : 

About  1830  a  road  was  built  from  Catskill  village  through  the 
towns  of  Catskill,  Cairo,  and  Durham  to  Oak  Hill.  After  trial  of  a 
few  years  the  railroad  was  abandoned  and  the  tracks  were  taken  up. 
At  that  time  the  territory  was  more  promising  for  such  a  venture 
than  at  present,  as  the  Albany  and  Susquehanna  railroad  had  not 
been  built  across  the  SState. 

A  table  showing  the  operating  income  and  deductions 
therefrom  for  the  Catskill  Mountain  Railway  system  for  the 
years  1907  to  1911  inclusive  is  submitted  herewith. 

COMBINED  INCOME  ACCOUNT.  YEARS  1907  TO  1011 
CaUkiU  Mountain  Railway,  Cairo  Railroad,  Cattkill  and  TannerniUe  Raihoay,  OH9 

Railtpay 


Item 

1907 

1908 

1909 

1010 

1011 

Totftl  lT*f\gh%  revftimeij    ,..,......, 

$30,913 

67,769 

117 

$27,940 

70.153 

278 

$31,305 

66,616 

235 

$32,712 

63,747 

298 

$25,735 

Total  DAm<^nffer  r<!«vAnu<^4  r ........ . 

63,666 

Total  miacellaneous  revenues 

252 

Total  revenues 

$98,789 
74.106 

$98,371 
73.753 

$98,156 
80.073 

$96,756 
72.411 

$89,653 

operating  expenses  and  taxes 

76.532 

Operating  inoome 

$24,683 
176 

4,800 

$24,619 
164 

4.800 

$18,082 
160 

4,800 

$24,345 
176 

4,800 

$13,121 

Non-operating  inoome,  interest .... 

Non-operating  income,  Cr.  to  C.  A 

T.  Ry.  from  C.  M.  Ry.  account 

175 

4.80O 

Gross  income 

$29,668 

$29,583 

$23,042 

$29,320 

$18,096 
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COMBINED  INCOME  ACCOUNT, 

YEARS  1907  TO  1911  (amehidti) 

Itam 

1907 

1908 

1909 

1910 

1911 

Dtductiotu: 

Umae  Cairo  Ry 

$2,944 

$2,944 
1.000 

4.800 
1,950 

2.408 

"3,550 
1,260 

$2,944 
900 

4.800 
1.950 

611 
1.800 
3,550 
1.219 

$2,944 
1.000 

4.800 
1.950 

611 
1.800 
3.550 
1.219 

100 

$2,944 

Bental,  Terminal  H.  R.  Day  line. 
paid  by  C.  M.  Ry 

1.000 

Rentals  paid  by  C.  M.  Ry.,  account 

(see  above) 

Interest  Ist  mtge.  bonds  C.  M.  Ry. 
Interest  bond  subscription  C.  A  T. 

Ry 

4.800 
1.992 

2.392 

"sisso 

1.127 

4.800 
1.877 

002 

Interest  funded  debt  Otis  Ry 

1.800 
3.650 
1.201 

Other  interest  

100 

4Total  interest  eharsM 

$9,061 

$9,168 

$9,130 

$9,230 

$9,130 

Net  corporate  income 

$12,853 
1,500 
6.926 

$11,670 
1,600 
6.118 

$5,268 
1.500 
7.052 

$11,346 

1,500 

10.236 

$222 

Dividends  C.  *  T.  Ry 

Interest  income  bonds  C.  M.  Ry. . . 

1.500 

*  The  Cairo  Ry.,  a  lessor  company,  reports  the  receipts  of  above  rental  of  $2944.35; 
And  disbursements  each  year  as  follows:  taxes  and  administrative  expenses  about  $73: 
interest  on  funded  debt  of  $25,000  at  6  per  cent.  $1500;  dividends,  5}  per  cent  on  capital 
stock  of  $24,500.  $1347.50. 

The  operating  income  for  the  four  years  1907  to  1910,  after 
payment  of  all  expenses  and  taxes,  has  been  about  $24,500, 
except  in  the  year  1909  when  the  income  fell  to  $18,000. 
In  the  year  1910  the  Catskill  Mountain  railway  lost  a  profit- 
able traffic  in  shale  because  of  the  failure  of  a  brick  making 
establishment  by  which  this  material  was  used.  The  con- 
sequence appears  to  have  been  a  reduction  in  the  operating 
income  of  over  $11,000  in  1911. 

The  resulting  operating  income  for  the  year  1911,  after 
the  payment  of  operating  expenses  and  taxes,  is  $13,121. 
The  following  are  the  deductions  for  rentals  and  interest 
charges  without  considering  the  intercorporate  payments  to 
the  Catskill  and  TannersviUe  and  to  the  Cairo  railroads : 

Rental  to  Hudson  Kiver  Day  Line  for  terminal $1 ,  000 

Interest  charges    9, 130 


Net  income  $2, 901 

Peak-load  Caused  hy  Heavy  Summer  Travel  in  July  and 
August:  The  testimony  in  this  case  shows  a  very  heavy  peak- 
load  due  to  the  summer  passenger  traffic  in  July  and  August 
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from  the  northbound  day  boat,  especially  on  Saturdays.  A 
count  made  Saturday,  August  12th,  of  passengers  from  the 
northbound  boat,  showed  as  follows: 

Taken  in  wagons  and  stages 200 

Walked  to   Catskill 40 

Used  trolley  line 220 

Catskill  Mountain  railway,  12  cars  with  about  40  people  each .  480 

Total  about   1,  000 

A  report  from  our  electric  railroad  inspector  refers  to 
this  peak-load  condition  and  states  that  it  will  materially 
increase  the  cost  of  operation  per  car-mile  over  the  cost  of 
operating  the  service  necessary  for  the  permanent  popula- 
tion; and  adds  that  if  the  electric  railway  should  be  called 
upon  to  carry  this  entire  load  the  requirements  would  far 
exceed  the  estimated  addition  to  rolling  stock  and  increase 
expenditures  for  that  purpose  with  attendant  fixed  charges. 

It  appears  clear  that  the  continued  operation  of  the  steam 
line  to  Cairo  is  essential  to  satisfactory  passenger  service  to 
this  point,  unless  electric  railway  equipment  is  to  be  pro- 
vided decidedly  in  excess  of  that  covered  in  the  estimates 
before  us.  It  is  also  clear  that  if  the  Catskill  Mountain  rail- 
way is  to  be  called  upon  to  stand  any  reduction  in  the  earn- 
ings from  this  traffic,  it  will  be  necessary  for  the  management 
to  reduce  expenses  to  the  limit;  and  our  inspector  has  made 
a  rough  estimate  of  possible  reductions  in  train  mileage  to 
Cairo  without  interfering  with  the  above  peak-lead  eendoe. 
This  indicates  a  possible  saving  of  19,080  train-miles  per 
year.  The  annual  report  of  the  Catskill  Mountain  railway 
shows  51  cents  per  train-mile  as  the  direct  movement  expense 
for  all  classes  of  trains,  and  is  probably  as  great  a  reduction 
in  cost  as  can  be  safely  assumed  for  this  reduction  in  train 
mileage.    The  amount  thus  indicated  is  $9730  per  year. 

Conclusions  as  to  Pacts:  The  following  conclusions  are, 
we  think,  warranted  as  to  the  facts  in  this  case: 
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1.  The  proposed  extension  practically  parallels  the  exist- 
ing line  between  Catskill  and  Cairo.  The  steam  line,  how- 
ever, departs  widely  from  the  highway  in  places  to  secure 
improved  grades,  and  the  proposed  electric  line  would  there- 
fore serve  the  local  traffic  along  the  highway  better  than  the 
steam  line  does. 

2.  The  through  passenger  and  freight  traffic  between  Cairo 
and  Catskill  now  appears  to  be  adequately  served  during  the 
summer  months  by  the  steam  line.  The  summer  train  service 
appears  to  be  sufficient  for  the  requirements,  and  although 
the  rates  of  passenger  fare  are  high,  averaging  about  seven 
cents  per  mile,  the  earnings  shown  by  the  annual  reports 
afford  no  basis  for  the  Commission  to  require  a  reduction. 
This  we  believe  also  to  be  true  of  the  freight  rates. 

3.  Service  through  the  Winter  on  the  Catskill  Mountain 
railway  would  no  doubt  be  a  great  convenience  to  the  resi- 
dents of  this  region,  but  we  do  not  think  sufficient  proof 
could  be  given  of  earnings  from  such  service  to  justify  the 
Commission  in  ordering  it. 

4.  The  present  line  of  the  electric  railway  is  earning  no 
margin  over  operating  expenses  and  bond  interest,  if  fair 
allowance  is  made  for  average  maintenance  and  depreciation 
charges. 

5.  A  comparison  of  the  estimated  earnings  submitted  by 
the  applicant,  with  the  earnings  of  the  present  line  and  of 
the  Catskill  Mountain  railway  between  Catskill  and  Cairo, 
indicates  that  the  applicant's  estimates  are  entirely  too  high. 

6.  It  is  clear  that  the  operation  of  the  proposed  line,  by 
giving  a  regular  and  frequent  service  at  a  low  rate  of  fare 
and  maintaining  this  service  during  the  five  months  of 
Winter  when  operation  on  the  stieam  line  is  discontinued, 
would  be  a  decided  public  convenience  to  the  permanent  resi- 
dents in  the  locality  and  of  value  to  the  summer  population. 

7-  The  testimony  and  examination  in  this  case  do  not  indi- 
cate conclusively  whether  the  proposed  extension  will  pay. 
The  probability  is  indicated,  however,  that  there  will  be  a 
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sufficient  margin  over  operating  expenses  to  pay  interest  on  a 
small  bond  issue. 

8.  The  financial  ability  to  construct  the  extension  has  not 
been  clearly  proved.  The  local  interest,  however,  appears 
to  be  strong  enough  to  warrant  the  belief  that  considerable 
money  can  be  obtained  locally  by  the  sale  of  preferred  stock 
so  that  the  bonds  to  be  issued  will  be  satisfactorily  protected 
and  therefore  salabla 

9.  It  is  clear  that  there  is  not  business  enough  in  this 
territory  to  support  two  parallel  steam  railroads.  The  only 
reasons  for  favorably  considering  the  proposed  extension  are 
the  fact  that  it  is  a  trolley  road  continuous  with  the  present 
line  through  Catskill,  connecting  with  the  ferry  docks  and 
West  Shore  railroad ;  its  nearness  to  existing  highways ;  the 
proposed  operation  throughout  the  year,  and  the  low  fares 
and  frequent  service  which  are  promised. 

Decision  of  This  Case:  The  Commission  believes  that  a 
favorable  decision  of  this  case  should  depend  somewhat  upon 
the  willingness  of  the  applicant  to  reduce  the  bond  issue  pro- 
posed. The  original  proposition  contemplated  the  issue  of  a 
sufficient  amount  of  bonds  to  pay  for  the  entire  cost  of  the 
construction  outside  of  engineering,  legal  expenses,  and  super- 
vision. It  is  believed  that  the  probable  earning  power  is  not 
sufficient  to  warrant  as  large  a  bond  issue  as  this  proposition 
would  involve.  Suggestions  have  therefore  been  made  to  the 
applicant  that  a  substantial  part  of  the  cost  of  construction 
should  be  paid  by  the  issue  of  preferred  stock  for  cash  at  par, 
as  a  protection  to  the  bondholders  and  as  a  guaranty  of  local 
faith  in  the  enterprise.  This  proposition  has  been  favorably 
considered  by  the  applicant,  and  a  stipulation  has  been  filed 
with  the  Commission  that  the  bond  issue  for  this  extension 
shall  not  exceed  $80,000  par  value,  or  $11,900  per  mile, 
which  sold  at  85  per  cent  would  realize  $68,000  cash.  This 
would  involve  a  total  interest  charge  for  the  entire  line  of 
$7000,  an  increase  of  $4000  over  the  present  amount.  The 
balance,  amounting  to  about  $60,000,  is  to  be  supplied  by 
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the  sale  of  6  per  cent  cumulative  preferred  stock,  to  be  sold 
at  par,  and  it  is  understood  that  this  stock  will  be  taken 
principally  by  local  investors  who  are  familiar  with  the 
business  which  it  is  proposed  to  develop  by  the  proposed 
extension. 

With  this  limitation  of  bond  issue  it  is  believed  that  the 
extension  would  have  a  sufficient  prospect  of  success  to  jus- 
tify the  Commission  in  consenting  to  the  construction. 

In  this  connection  it  should  be  stated  that  the  Commission 
feels  that  less  investigation  of  financial  prospects  is  ordi- 
narily necessary  in  case  of  an  extension  than  would  be 
required  by  a  proposition  to  construct  an  entirely  new  line. 
The  operators  of  an  existing  line  may  reasonably  be  supposed 
to  have  the  ability  and  knowledge  to  enable  them  to  form  a 
better  judgment  of  the  prospects  of  success  of  an  extension 
than  the  promoters  of  a  new  line  who  may  have  no  tangible 
basis  upon  which  to  form  their  estimates. 

The  probability  is  recognized  that  the  extension  will  prove 
harmful  to  the  Catskill  Mountain  Railway  system,  and  the 
financial  statements  for  these  roads  show  that  they  have  no 
margin  to  stand  reduced  earnings  without  involving  default 
of  interest  charges.  We  think  however  that  reduced  passen- 
ger earnings  of  the  steam  road  between  Catskill  and  Cairo 
may  be  partially  offset  by  reduction  in  service  and  in  oper- 
ating expenses. 

Considering  all  the  circumstances  in  the  case,  and  especi- 
ally the  fact  that  the  present  steam  line  affords  no  winter 
service  while  the  extension  promises  such  service  with  a 
much  reduced  rate  of  fare,  we  believe  that  the  detrimental 
effect  on  the  Catskill  Mountain  Railway  system  is  not  suffi- 
cient cause  for  a  denial  of  the  application. 

We  think  there  is  reason  to  believe  that  the  electric  line 
will  have  but  little  adverse  effect  on  the  freight  earnings  of 
the  steam  line;  and  on  the  contrary,  that  the  new  line,  if 
successful,  may  build  up  the  territory  and  justify  the  estab- 
lishment of  additional  accommodations  for  summer  boarders. 
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and  in  the  end  increase  the  freight  traffic  and  thus  at  least 
partially  offset  the  reduction  in  passenger  earnings. 

The  majority  of  the  Commission  believes  that  the  fore- 
going memorandum  does  not  sufficiently  consider  the  pos- 
sibility of  the  creation  of  a  large  amtount  of  new  business  by 
the  building  of  this  extension,  believing  that  the  history  of 
electric  lines  throughout  the  country  shows  a  development 
of  business  larger  than  preliminary  estimates  would  warrant, 
and  that  such  experience  would  justify  a  more  favorable 
view  of  the  probable  earning  power  of  this  extension  than 
has  been  indicated. 
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In  the  Matter  of  the  Complaint  of  the  Attica  Water,  Gas 
AND  Electric  Company  against  Aldbn-Batavia  Nat- 
ural. Gas  Company,  alleging  nnjust  discrimination. 

Where  one  natural  gaa  corporation  (A)  which  is  a  producing  and  a 
distributing  company  has  made  a  contract  with  another  natural  gas 
corporation  (B)  which  is  a  company  distributing  to  consumers,  a  third 
natural  gas  corporation  (C)  which  also  distributes  directly  to  con- 
sumers has  a  right  to  demand  from  Corporation  A  that  natural  gas  be 
supplied  to  it  on  the  same  terms  upon  which  it  is  supplied  to  Cor- 
poration B. 

Corporation  C  brought  its  petition  to  the  Commission  demanding  the 
service  above  described  from  Corporation  A.  Corporation  A,  the 
respondent,  answered  with  a  general  denial,  and  on  the  hearing  elected 
to  make  a  plea  in  the  nature  of  a  demurrer  on  the  ground  that  the 
Commission  had  no  jurisdiction  in  the  premises. 

Held,  that  the  Commission  has  jurisdiction  and  that  the  case  should 
proceed  to  a  further  hearing,  at  which  the  respondent  may  under  its 
answer  show  any  good  reason  why  the  Commission  should  not  require 
it  to  supply  natural  gas  to  Corporation  C  on  the  same  terms  and  con- 
ditions as  to  Corporation  B. 

Submitted  December  18,  1911.    Decided  January  23,  1912. 

G.  P,  Stockwell,  E3  Main  street,  Attica,  N.  Y.,  for  the 
complainant. 

Bayard  J,  Stedman,  9  Masonic  Temple,  Batavia,  IT.  Y., 
for  the  respondent. 

Olmsted,  Commissioner: 

The  Attica  Water,  Gas  and  Electric  Company,  the  peti- 
tioner, is  a  natural  gas  and  electrical  corporation  distributing 
to  customers  in  the  village  of  Attica.  It  also  owns  some  pro- 
ducing wells. 

The  Attica  Natural  Gas  Company  is  also  a  distributing 
corporation  in  the  village  of  Attica,  and  is  a  competitor  of  the 
Attica  Water,  Gas  and  Electric  Company.  The  Attica  Nat- 
ural Gas  Company  is  also  the  owner  of  some  producing  wells. 
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The  supply  of  gas  in  the  wells  of  both  companies  has 
diminished  of  late.  In  consequence  the  price  of  natural  gas 
in  Attica  has  been  raised  from  time  to  time  until  it  is  now 
$1.10  per  thousand  cubic  feet 

The  Alden-Batavia  Natural  Gks  Company  is  a  producing 
and  distributing  corporation  which  is  the  owner  of  a  number 
of  large  gas  wells  located  in  Genesee  and  Wyoming  counties. 
It  has  no  mains  within  the  village  limits  of  the  village  of 
Attica.  It  sells  gas  to  local  consumers  in  the  village  of 
Batavia,  and  it  has  been  before  the  Commission  several  times 
of  late  asking  for  extensions  of  its  mains  into  additional 
territory.  In  pursuance  of  the  last  application  made  by  it 
permission  was  given  to  run  the  mains  of  this  company  from 
Batavia  through  the  town  of  Alexander  and  up  to  the  village 
line  of  the  village  of  Attica,  which  is  located  in  Wyoming 
coimty  and  adjoins  the  town  of  Alexander  situate  in  Genesee 
county.  The  mains  have  been  laid  to  the  point  named,  and  a 
contract  has  been  entered  into  between  the  Alden-Batavia 
Natural  Gas  Company  and  the  Attica  Natural  Gas  Company 
by  which  the  Alden-Batavia  Company  agrees  for  a  period 
of  ten  years  to  furnish  the  Attica  Natural  Gas  Company 
with  as  much  gas  as  may  be  needed  to  supply  the  customers 
of  the  Attica  Natural  Gas  Company  in  the  village  of  Attica 
at  a  price  of  30  cents  per  thousand  cubic  feet.  The  Attica 
Natural  Gas  Company  is  in  turn  offering  to  its  customers 
gas  at  50  cents  per  thousand  cubic  feet  Demand  has  been 
made  upon  the  Alden-Batavia  Natural  Gas  Company  by  tho 
petitioner,  the  Attica  Water,  Gas  and  Electric  Company,  that 
it  furnish  the  petitioner  with  gas  to  be  used  for  distribution 
at  the  same  rate  at  which  it  furnishes  the  Attica  Natural 
Gas  Company,  namely  30  cents  per  thousand  cubic  feet 

The  Alden-Batavia  Natural  Gas  Company  filed  an  answer 
in  the  way  of  a  general  denial,  and  alleging  among  other 
things  that  this  Commission  had  no  power  to  compel  the 
respondent  to  enter  into  a  contract  with  the  complainant 

A  hearing  herein  was  held  in  Buffalo  on  the  1st  day  of 
December,  1911.    At  that  hearing  the  respondent,  while  it 
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did  not  waive  any  defense  which  it  might  have  upon  the 
merits  to  the  allegations  of  the  complaint,  made  a  plea  in  the 
nature  of  a  demurrer  and  claimed  that  the  Commission  had 
no  jurisdiction  upon  the  facts  shown.  The  case  was  there- 
upon submitted  for  a  determination  of  this  point,  and  briefs 
have  been  handed  up  on  each  side  respecting  it.  These  have 
been  carefully  considered  and  the  Commission  has  obtained 
the  opinion  of  its  counsel  thereupon.- 

It  is  apparent  that  the  complainant  is  a  corporation,  that 
the  respondent  is  a  gas  corporation.  Subdivision  3  of  section 
65  of  the  Public  Service  Commissions  Law  reads  as  follows : 

Xo  gas  corporation,  electrical  corporation  or  municipality  shall  make 
or  grant  any  undue  or  unreasonable  preference  or  advantage  to  any 
person,  corporation  or  locality,  or  to  any  particular  description  of 
service  in  any  respect  whatsoever,  or  subject  any  particular  person,  cor- 
poration or  locality  or  any  particular  description  of  service  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  in  any  respect  whatsoever. 

We  are  of  the  opinion  that  the  respondent  has  brought  itself 
under  the  terms  of  section  65.  What  its  duties  and  rela- 
tions might  bo  toward  the  complainant  were  the  respondent 
purely  a  distributing  corporation  we  do  not  here  determine, 
nor  do  we  say  that  one  distributing  corporation  can  be  com- 
pelled to  furnish  a  "  break-down ''  service  for  another  corpo- 
ration which  is  its  competitor  in  the  same  field.  That  is  not 
the  situation  in  the  case  before  us.  The  respondent  at  the 
present  time  is  a  producing  as  well  as  a  distributing  company. 
It  has  elected  to  be  both  a  wholesale  and  a  retail  (if  such 
terms  may  be  used)  dealer  in  natural  gas.  It  is  furnishing 
and  selling  imder  a  contract  to  a  corporation  entirely  distinct 
and  separate  from  itself,  gas  to  be  distributed  and  re-sold  by 
its  vendee  to  the  general  public.  This  is  clearly  a  different 
kind  of  service  from  that  which  it  renders  to  other  consumers 
who  purchase  from  it  gas  for  immediate  consumption.  Hav- 
ing elected  to  go  into  that  kind  of  service  —  to  become  a 
"  wholesaler  " —  it  must  under  the  law  serve  all  "  retailers  " 
applying  to  it  upon  the  same  terms,  and  it  can  not  discrim- 
inate between  theuL 
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A  person  or  corporation  may  desire  natural  gas  for  either 
of  two  entirely  dissimilar  purposes:  (1)  for  his  or  its  own 
use  and  consumption;  (2)  to  sell  to  others  wishing  it  for  use 
and  consumption.  There  is  a  clear  distinction  in  principle 
as  to  the  duty  of  the  natural  gas  company  in  the  two  cases. 
If  it  engage  in  the  business  of  selling  for  use  and  consump- 
tion only,  within  the  territory  it  attempts  to  serve,  it  must 
serve  all  persons  alike  without  unreasonable  discrimination, 
and  it  must  also  make  every  reasonable  effort  to  be  able  to 
furnish  the  required  supply  of  gas  to  all  its  customers.  Being 
a  distributing  company  supplying  all  classes  of  consumers  in 
its  territory,  clear  public  policy  requires  that  it  be  required 
to  protect  and  conserve  its  supply  of  gas  to  the  end  that  it 
may  at  all  times,  so  far  as  possible,  be  able  to  meet  the  wants 
of  its  customers  who  desire  such  gas  for  their  own  use  and 
consumption. 

Natural  gas  companies  frequently  do  not  have  it  in  their 
power  to  increase  their  supply  of  gas.  They  are  limited  to 
the  output  of  certain  wells,  and  can  supply  no  more  than 
that  whatever  the  demand  may  be.  This  is  an  important  fact 
which  must  be  reckoned  with  in  determining  the  principles 
of  natural  gas  distribution.  It  leads  directly  to  the  conclu- 
sion that  in  some  cases,  if  not  all,  the  company  may  legit- 
imately, in  the  protection  of  its  customers  and  the  conserva- 
tion of  its  limited  supply  for  their  use,  refuse  to  go  into  the 
business  of  supplying  gas  to  one  who  desires  to  sell  it  again 
to  a  new  group  of  customers.  Enlarging  the  number  of  cus- 
tomers by  such  a  course  might  in  most  cases,  and  would 
certainly  in  some  cases,  work  great  evil  by  creating  a  demand 
impossible  to  supply.  The  result  would  be  poor  and  inade- 
quate service  to  all.  To  the  restricted  number  of  customers 
upon  the  company's  own  distribution  system  the  service  might 
be  adequate.  These  considerations  point  to  the  conclusion 
that  under  some  conditions  the  Commission  would  be  justi* 
fied  in  prohibiting  a  company  engaged  in  distribution  from 
selling  to  another  distributing  company. 
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Every  consideration  of  public  welfare  sustains  the  holding 
that  a  natural  gas  company  may  properly  confine  its  sales 
to  those  desiring  its  commodity  for  direct  consumption  and 
thereby  retain  control  of  the  number  of  its  customers,  limiting 
the  same  to  that  number  which  it  can  serve  adequately. 

But  when  it  voluntarily  enters  the  field  of  supplying  gas 
to  a  person  or  corporation  which  does  not  desire  it  for  con- 
sumption but  to  sell  and  distribute  to  others  for  their  con- 
sumption, the  case  is  changed.  It  becomes  subject  to  the  pro- 
vision of  law  that  it  must  extend  the  same  treatment  to  all 
persons  and  corporations  who  stand  in  like  case.  It  can  not 
sell  to  one  and  arbitrarily  refuse  to  sell  to  another.  One 
corporation  desiring  gas  from  it  for  distribution  purposes 
prima  facie  has  precisely  the  same  right  to  obtain  it  as 
another.  A  public  service  corporation  can  not  arbitrarily 
refuse  to  supply  one  of  a  class  which  it  has  undertaken  to 
serve.    It  must  justify  its  refusal  by  good  reasons. 

The  jurisdiction  of  the  Commission  in  this  case  is  as  clear 
as  in  the  case  of  a  refusal  of  a  distributing  company  to  servo 
a  customer  living  upon  a  street  through  which  its  main  is  laid. 

The  respondent  company  must  justify  its  refusal  and  may 
be  able  so  to  do  at  a  future  hearing.  The  sole  question  now 
presented  is  as  to  the  jurisdiction  of  the  Commission.  This 
the  Commission  clearly  possesses. 

The  case  should  proceed  to  hearing  on  the  facts. 
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In  the  Matter  of  the  Complaint  of  Residents  of  the  Vicin- 
ity OF  AND  Between  Waverly  and  Chemunq  dgainst 
Elmira,  Corning  and  Waverly  Railway  as  to  rate  of 
fare  between  Holbert's  Crossing  and  Waverly. 

The  order  of  the  Commission  entered  in  the  case  of  Wheaton  ▼. 
Elmira,  Coming  and  Waverly  Rmlway,  2  P.  S.  C,  2nd  D.,  244,  Sep- 
temher  20,  1909,  providing  a  fare  not  in  excess  of  five  cents  for 
transportation  of  passengers  over  its  line  between  the  village  of  Waverly 
and  Holbert's  crossing  and  intermediate  points,  the  fare  theretofore 
charged  having  been  ten  cents  per  passenger,  was  limited  to  one  year, 
and  at  that  time  no  opinion  was  expressed  as  to  the  effect  of  an  exten- 
sion of  respondent's  line  into  the  center  of  Waverly,  such  line  then  ter- 
minating at  the  western  boundary  of  the  village  of  Waverly.  The  ten- 
eent  fare  having  been  reestablished  and  complaint  against  such  fare 
having  been  renewed  in  this  case  it  is,  after  hearing,  now  held  upon 
the  putting  in  by  respondent  of  school  commutation  tickets  between 
Holbert's  crossing  and  Waverly  the  complaint  should  stand  dismissed. 
t 

Submitted  September  1,  1911.    Decided  January  30,  1912. 

Frank  L.  Howard  for  complainants. 
T.  H.  Burgess  for  respondent. 

Decker,  Commissioner: 

Upon  order  dated  September  20,  1909,  in  the  matter  of  the 
complaint  of  C.  E.  Wheaton  against  Elmira,  Coming  and 
Waverly  Railway,  respondent  was  directed  and  required  to 
establish  and  keep  in  force  for  a  period  of  at  least  one  year 
a  fare  not  in  excess  of  five  cents  for  the  transportation  of 
passengers  over  its  line  between  the  village  of  Waverly  and 
Holbert's  crossing  and  intermediate  points,  the  fare  thereto- 
fore charged  having  been  ten  cents  per  passenger.  In  view 
of  respondent's  poor  financial  condition  and  the  possibility 
that  under  the  operation  of  said  order  its  gross  revenue  might 
be  materially  diminished,  the  effectiveness  of  the  order  was 
limited  to  one  year,  with  the  right  remaining  in  respondent 
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to  apply,  upon  suitable  showing,  for  a  modification  or  abro- 
gation of  the  order  at  any  time.    It  was  stated  in  the  opinion : 

When  respondent's  service  shall  be  extended  into  the  center  of 
Waverly  [as  was  then  contemplated]  it  is  possible  that  the  fare  limit 
at  Holbert's  for  Waver iy  traffic  should  be  brought  eastward  [or  toward 
Waverly]  a  short  distance,  but  that  is  a  question  on  which  no  opinion 
can  now  be  expre6sed. 

The  five-cent  fare  was  established  and  put  in  effect  October 
4,  1909.  Respondent  did  not  apply  for  a  modification  or 
abrogation  of  the  order.  Effective  March  15,  1911,  some 
time  after  the  one  year  period  had  expired,  respondent 
increased  its  fare  between  the  village  of  Waverly  and  Hol- 
bert's  crossing  to  ten  cents  per  passenger,  thereby  restoring 
the  fare  originally  complained  of,  and  such  fare  is  still  in 
force.  At  the  same  time  respondent  reestablished  its  five-cent 
fare  limit  point  from  Waverly  at  Wilson's  crossing,  which  is 
intermediate  to  Waverly  and  Holbert's  crossing  and  nearer 
Waverly  by  6741  feet,  or  1.27  miles,  and  which  was  the 
first  five-cent  fare  break-point  out  of  Waverly  when  the 
Wheaton  complaint  was  filed. 

Fifty-one  residents  of  the  vicinity  of  and  between  Waverly 
and  Chemung,  by  petition,  complained  to  the  Commission  of 
such  action  increasing  the  fare  to  ten  cents  between  Holbert's 
crossing  and  Waverly,  and  hearing  thereon  has  been  had. 
Complainants  ask  again  in  this  case  that  the  five-cent  fare 
point  from  the  village  of  Waverly  be  permanently  fixed  at 
Hoflbert's  crossing.  It  also  appears  from  the  complaint  that 
residents  of  the  vicinity  mentioned  do  not  want  the  five-cent 
fare  at  present  in  force  from  Wilson's  crossing  to  the  village 
of  Chemung  disturbed. 

The  conditions  then  existing  have  been  changed  by  exten- 
sion of  the  line  and  application  of  the  Waverly  fare  over  a 
greater  distance.  The  five-cent  fare  ordered  then  covered 
a  distance  of  16,603  feet  or  3.14  miles,  or  from  the  terminus 
of  the  line  at  Broad  street,  on  the  western  edge  of  the  village 
of  Waverly,  to  Holbert's  crossing.  At  that  time  additional 
transportation  in  the  village  of  Waverly  was  afforded  bv  the 
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line  of  the  Waverly,  Sayre  and  Athens  Traction  Company, 
which  then  operated  the  Ehnira,  Coming  and  Waverly  line 
for  that  corporation,  and  there  was  a  break  of  18  feet  between 
the  two  lines.  For  such  additional  transportation  to  Fidton 
and  Broad  streets  in  Waverly  the  fare  was  five  cents.  It 
appears  that  track  connection  has  been  made  since  the  deci- 
sion of  the  Commission  in  the  former  case,  that  respondent 
is  operating  its  own  line,  and  that  its  cars  now  proceed  past 
the  former  terminus  at  Broad  street  over  the  tracks  of  the 
Waverly,  Sayre  and  Athens  Traction  Company  to  Fulton 
and  Broad  streets,  in  the  center  of  the  business  portion  of 
Waverly,  an  additional  distance  of  1828  feet  Passengers 
may  now  travel  eastward  from  Holbert's  crossing  and  into 
the  village  of  Waverly  a  maximum  distance  of  18,426  feet, 
or  approximately  3.49  miles.  The  ten-cent  fare  also  now 
covers  travel  to  and  through  the  village  of  Chemung  to  the 
Chemung  River  bridge,  west  of  Holbert's  crossing,  or  a 
maximum  riding  distance  from  Fulton  and  Broad  streets  of 
about  6.7  miles. 

For  the  additional  1823  feet  now  traversed  by  respond- 
ent's cars  in  the  village  of  Waverly  over  the  tracks  and  by 
the  electric  power  of  the  Waverly,  Sayre  and  Athens  Traction 
Company,  respondent  pays  the  latter  company  one  and  one- 
half  cents  per  passenger.  Its  revenue  per  passenger  for  the 
ten-cent  riding  distance  to  and  from  Fulton  and  Broad  streets 
in  Waverly  would  therefore  seem  to  be  eight  and  one-half 
cents. 

The  distance  from  Fulton  and  Broad  streets  via  the  trolley 
lines  to  Wilson's  crossing  is  2.2  miles.  The  next  five-cent 
zone,  Wilson's  crossing  to  the  Chemung  River  bridge,  is  3.2 
miles.  It  is  the  contention  of  respondent  that  Wilson's  cross- 
ing, rather  than  Holbert's  crossing,  is  the  fairer  zone  limit  or 
fare  break-point.  By  establishing  the  first  five-cent  fare 
break-point  at  Holbert's  crossing,  travel  from  Fulton  and 
Broad  streets  would  cover  a  distance  of  3.49  miles;  and  if 
the  next  break-point  were  fixed  at  the  Chemung  River  bridge, 
that  zone  would  cover  a  distance  of  2.21  miles.    The  shortest 
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five-cent  zone  appears  to  be  from  Elmira  to  the  city  line, 
1.4  miles;  and  the  next  shortest,  Wilson's  crossing  to 
Waverly,  2.2  miles. 

Eespondent  has  kept  a  record  of  the  number  of  passengers 
on  and  off  the  trolley  at  Wilson's  and  Holbert's  crossings  from 
March  27  to  July  9,  1911,  after  the  fare  was  reestablished 
at  ten  cents,  but  not  as  to  direction  traveled.  No  aggregate 
amount  is  given,  but  the  average  at  Holbert's  crossing  per 
day,  on  and  off,  in  both  directions,  is  4 ;  at  Wilson's  crossing 
the  average  is  6  and  a  fraction. 

It  appears  that  the  increase  in  fare  has  induced  some  school 
children  living  nearer  to  Holbert's  crossing,  and  also  west  of 
Holbert's,  to  walk  to  and  from  Wilson's  crossing  to  obtain  the 
five-cent  fare  to  Waverly.  There  are  seven  families  residing 
on  the  River  road  between  Wilson's  and  Holbert's  crossings. 
At  the  last  school  term  six  children  were  sent  to  Waverly  to 
attend  school  from  the  town  of  Chemung,  but  the  number 
varies  from  time  to  time.  There  are  now  about  eighteen  chil- 
dren in  the  school  district,  both  sides  of  the  river,  and  of  this 
number  about  eight  would  naturally  use  Holbert's  crossing 
and  live  either  north  or  west  of  the  crossing.  Thirteen  chil- 
dren would  be  nearer  Holbert's  than  Wilson's  crossing. 
Thirty-seven  families  are  best  accommodated  at  Holbert's 
crossing  for  travel  to  Waverly.  Sixteen  families  are  best 
accommodated  at  Wilson's  crossing.  The  increased  fare  has 
decreased  the  Waverly  travel  from  Holbert's  crossing,  and 
some  passengers  now  walk  to  Wilson's. 

As  shown  by  certified  copy  on  file  with  the  case,  the  pro- 
vision in  the  franchise  of  the  Town  of  Chemung  to  Elmira, 
Coming  and  Waverly  Railway  relating  to  fare  reads  as 
follows : 

8.  The  maximum  fare  for  each  passengfer  from  any  point  in  the  town 
of  Chemung  through  to  Waverly  shall  not  exceed  three  cents  for  each 
mile  or  fraction  thereof  and  the  maximum  fare  for  each  passenger  from 
any  point  in  said  line  to  any  other  point  thereof  shall  not  exceed  three 
cents  for  each  mile  or  fraction  thereof;  provided  however  that  said 
railway  shall  not  be  compelled  to  accept  any  fare  of  less  than  five 
cents. 
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For  the  distance  now  covered  by  the  Elmira,  Coming  and 
Waverly  route  between  Holbert's  crossing  and  Fulton  and 
Broad  streets  in  Waverly  this  maximum  fare  would  amount 
to  10.47  cents.  There  is  therefore  no  disregard  of  the  fran- 
chise maximum  by  the  ten-<^nt  charge  between  Holbert's  and 
the  terminus  in  Waverly.  The  distance  from  the  present 
terminus  in  W^averly  to  Wilson's  crossing  is  about  11,685 
feet,  or  2.2  miles.  At  a  maximum  franchise  fare  of  three 
cents  per  mile  this  would  give  6.6  cents  to  Wilson's  crossing, 
the  present  fare  break-point  where  the  five^sent  fare  is 
charged.  Under  the  franchise  the  railway  is  not  required  to 
accept  any  fare  of  less  than  five  cents,  and  this  would  war^ 
rant  another  fare  of  five  cents  after  a  distance  of  about  1.1 
miles  had  been  traveled. 

The  exigencies  of  this  case  do  not  require  consideration 
whether  there  should  be  one  set  of  fares  between  Elmira, 
Corning  and  Waverly  points  and  the  terminus  of  its  tracks 
at  the  edge  of  Waverly,  and  another  set  of  fares  between  such 
points  and  the  end  of  its  operations  1823  feet  farther,  at  Ful- 
ton and  Broad  streets  in  Waverly.  If  that  is  done  for  Hol- 
bert's crossing,  consistency  would  require  it  to  be  done  from 
all  points  on  the  Elmira,  Coming  and  Waverly  line,  and 
we  have  no  showing  here  that  any  considerable  number  of 
riders  desire  or  should  have  the  double  set  of  fares. 

The  aim  of  respondent  to  increase  its  revenue  by  imposing  ' 
the  additional  five  cents  for  each  passenger  from  Holbert's 
crossing  is  partly  defeated,  because  the  testimony  shows  that 
some  persons,  including  school  children,  now  walk  to  and 
from  Wilson's  crossing  and  thereby  obtain  the  five-cent  rate. 

No  round-trip  tickets  are  offered  for  sale,  except  between 
Wellsburg  and  Lake  and  Water  streets,  Elmira,  a  distance  of 
6.9  miles,  and  these  may  be  purchased  for  25  cents,  or  at 
a  price  equal  to  12  Mj  cents  each  way.  In  addition,  a  transfer 
privilege  is  available  to  any  point  in  the  city  of  Elmira  over 
the  Elmira  Water,  Light  and  Railroad  Company's  lines. 
Out  of  this  respondent  must  pay  the  Elmira  Water,  Light 
and  Railroad  Company  three  and  one-half  cents  for  each 
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passenger  to  and  from  Lake  and  Water  streets.  This  round- 
trip  fare  is  said  to  be  required  under  the  Wellsburg  fran- 
chise. Respondent's  compensation  for  this  class  of  transfer 
traffic  would  therefore  seem  to  be  about  1.3  cents  per  mile. 
If  the  fare  from  Holbert's  crossing  to  Fulton  and  Broad 
streets  were  reduced  to  five  cents,  and  out  of  that  respondent 
paid  the  Waverly  company  one  and  one-half  cents,  retaining 
for  itself  three  and  one-half  cents,  the  revenue  received  for 
the  3.49  miles  traversed  would  be  about  one  cent  per  mile; 
but  under  the  agreement  of  the  two  companies  a  fare  reduc- 
tion ordered  by  the  Commission  would  be  the  basis  of  read- 
justment of  the  one  and  one-half  cents  allowance  to  the 
Waverly  company. 

The  decision  in  the  former  case  was  based  upon  the  condi- 
tions then  existing.  The  opinion  rendered  in  that  case 
expressly  reserved  the  extension  of  line  into  Waverly  as  con- 
stituting a  new  and  material  element,  and  the  fare  reduction 
requirement  was  limited  to  one  year.  The  former  ten-cent 
fare  from  Holbert's  to  the  edge  of  Waverly  yielded  3.18 
cents  per  mile.  The  present  ten-cent  fare  over  the  line  as 
extended  to  about  the  center  of  Waverly  yields  2.58  cents 
per  mile.  A  five-cent  fare  for  the  present  distance  would 
yield  1.43  cents  per  mile.  Taking  no  account  of  the  one  and 
one-half  cents  paid  for  the  trackage  use  and  power  of  the  con- 
necting line  in  Waverly,  we  are  not  satisfied  that  the  traffic 
involved  or  thei  financial  condition  of  the  respondent  company 
warrants  an  order  reducing  the  fare  to  the  five-cent  basis. 

The  original  complaint  resulted  from  the  refusal  of  the 
company  to  put  in  a  school  commutation  fare  of  five  cents. 
The  law  has  since  been  amended,  giving  the  Commission 
authority  to  order  a  carrier  to  publish  and  charge  reasonable 
commutation  rates  for  scholars  and  others.  At  the  hearing 
upon  this  complaint  respondent,  by  its  general  manager, 
offered  in  settlement  of  the  controversy  to  put  in  effect  a 
monthly  school  commutation  ticket  for  children  certified  by 
the  school  trustees  in  an  application  for  ticket  as  attending 
school  in  the  village  of  Waverly,  limited  to  cars  arriving  in 
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Waverly  -between  8  and  9  o'clock  in  the  morning  and  return- 
ing from  Waverly  between  3  and  5  o'clock  in  the  afternoon, 
for  a  fare  of  five  cents  per  ride.  This  would  be  the  regular 
46-ride  monthly  school  ticket  limited  to  scholars  not  over 
eighteen  years  of  age.  Under*  all  the  circumstances  we  think 
this  should  constitute  the  disposition  of  the  case.  Respond- 
ent will  be  notified  that  upon  the  establishment  of  such  school 
commutation  the  complaint  herein  will  be  dismissed. 
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In  the  Matter  of  the  Complaint  of  Eesidents  of  the  Towns 
OF  Mount  Hope,  Geebnvile,  and  Deebpabk,  Orange 
County,  against  Erie  Railroad  Company  as  to  condi- 
tions at  the  Graham  station  on  said  railroad,  which  sta- 
tion was  formerly  called  Guymard. 

Respondent  discontinued  the  stopping  of  three  trains  at  Graham 
station  on  its  main  line,  which  trains  served  generally  the  local  pas- 
senger business  and  had  been  stopped  at  Graham  for  a  long  period  of 
years.  The  evidence  shows  that  these  trains  if  stopped  at  Graham  on 
station  signal  or  notice  to  train  conductor  would  accommodate  passengers 
materially  and  in  ways  not  provided  by  other  trains  stopping  at 
Graham.  The  travel  to  and  from  Graham  is  not  large,  but  on  the  other 
hand  is  not  shown  as  diminishing.  Beld:  1.  It  is  not  conclusive  in  this  * 
case  whether  the  travel  to  and  from  Graham  is  small  or  considerable. 
2.  The  three  train  stops  in  question  should  be  restored.  3.  The  railroad 
company  is  entitled  to  keep  a  record  of  the  patronage  of  each  train  to 
and  from  Graham  during  a  period  of  six  months  or  more  and  present 
the  same  with  a  petition  for  abrogation  or  modification  of  the  order, 
for  the  purpose  of  showing  that  such  patronage  is  so  insignificant  that 
no  reasonable  basis  exists  for  subjecting  it  to  the  expense  or  incon- 
venience of  stopping  such  trains  or  any  of  them  upon  notice  or  signal. 

Submitted  January  19,  1912.    Decided  February  12,  1912. 

Charles  W,  Clark  for  complainants. 
T.  H.  Burgess  for  respondent. 

Decker,  Commissioner: 

Prior  to  March  5,  1911,  the  station  on  the  Erie  railroad 
formerly  known  as  Guymard  and  now  called  Graham  had 
the  following  train  service : 

Westbound: 

No.  17 7:39  a.  m. 

No.  21    (now  No.  173) 10;41  a.  m. 

No.  23   (now  No.  177) 2:15  p.  m. 

No.  25 4:24  p.  m. 

No.  35   (now  No.  183) 7 :31  p.  m. 
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Easthound: 

No.  36 6:28  a.  m. 

No.  42   (now  No.  172) 7:51  a.  m.   (stopping  on  signal) 

No.  24   (now  No.  176) 3:42  p.  m. 

No.  20 7 :23  p.  m.   (stopping  on  signal) 

On  or  about  that  date  the  following  train  stops  at  Graham 

were  discontinued: 

Westbound: 
No.  25   (now  No.  179) 

EiMthound: 
No.  36  (now  No.  170) 
No.  26   (now  No.  178) 

On  February  27,  1911,  the  complaint  in  this  case  was 
filed  asking  that  train  Ko.  30  (as  then  and  now  listed), 
eastbound,  be  required  to  stop  on  signal  at  Graham,  At  sub- 
sequent hearings  no  testimony  whatsoever  was  offered  upon 
the  need  of  that  train  and  no  necessity  for  stopping  it  is 
shown. 

At  the  hearing  had  in  Middletown,  N.  Y.,  November  17, 
1911,  the  complainants  were  permitted  to  amend  the  com- 
plaint by  extending  such  complaint  to  the  discontinuance  of 
trains  Nos.  170,  178,  and  179  for  service  at  Graham. 
Eespondent  was  permitted  to  file  a  statement  of  its  position 
as  to^  the  trains  covered  by  the  complaint  as  amended,  and  a 
further  hearing  was  had  in  Port  Jervis  Janu-ary  12,  1912. 

The  trains  in  question  are  therefore  trains  leaving  Port 
Jervis  eastbound.  No.  170  at  6:13  a.  m.,  and  No.  178  at 
7  p.  m. ;  and  the  westbound  train  No.  179  arriving  at  Port 
Jervis  4:38  p.  m. 

Graham  is  the  first  station  east  of  Port  Jervis. 

Leaving  out  of  view  the  Pine  Island  branch,  train  No.  170, 
leaving  Port  Jervis  at  6:13  a.  m.,  is  the  only  train  connect- 
ing with  the  morning  trains  on  the  various  Erie  railroad 
branches,  and  is  therefore  the  only  train  by  which  passengers 
using  the  Graham  station  could  make  connection  for  points 
on  such  branch  lines,  including  Newburgh,  a  principal  trad- 
ing center,  and  where  a  large  part  of  the  court  business  of 
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the  County  of  Orange  is  transacted.  The  next  trtun,  No.  172, 
leaving  Port  Jervis  passes  Graham  at  7 :55  a.  m.  under  the 
present  schedule,  but  it  passes  the  junctions  of  the  branch 
lines  after  the  morning  branch  line  trains  have  departed. 

The  Middletown  and  Crawford  branch  train  leaves 
Middletown  at  7 :50  a.  m.  Main  line  train  No.  170  arrives 
at  Middletown  6:54  a.  m.,  and  No.  172  arrives  at  Middle- 
town  8 :19  a.  m.  The  next  train  out  of  Middletown  on  the 
branch  leaves  at  11 :38  a.  m. 

The  New  York,  Susquehanna  and  Western  (a  part  of  the 
Erie  system)  runs  its  morning  train  out  of  Middletown  at 
7  a.  m.  No.  170  from  Port  Jervis  would  connect  at  Middle- 
town  for  this  train  at  6:54  a.  m.  The  next  train  on  the 
Susquehanna  and  Western  line  leaves  Middletown  at 
3 :10  p.  m, 

A  Montgomery  branch  morning  train  leaves  Goshen  at 
7:15  a.  m.  No.  170  Erie  main  line  train  reaches  Goshen 
at  7:09  a.  m. ;  the  next  Montgomery  branch  train  at 
11:27  a.  m. 

The  Nowbui^h  branch  via  Greycourt  morning  train  leaves 
Greycourt  7:45  a.  m.  No.  170  main  line  train  reaches  Grey- 
court  7:22  a.  m.  The  next  train  out  on  this  branch  leaves 
Greycourt  at  11 :40  a.  m. 

The  Newburgh  branch  via  Harriman  morning  train 
leaves  at  7:28  a.  m.,  before  main  line  No.  170  arrives  at 
Harriman  (7:37  a.  m.),  but  passengers  by  No.  170  for  New- 
burgh would  go  via  the  branch  from  Greycourt  The  next 
train  from  Harriman  for  Newburgh  leaves  at  11  a.  m. 

While  not  many  passengers  ride  to  and  from  Graham, 
it  is  apparent  that  those  who  do  have  occasion  to  reach 
points  on  these  branches,  including  Newburgh,  in  time  to 
do  l^al  and  other  business,  are  entirely  shut  off  from  any 
morning  service  to  these  points.  If  such  passengers  do 
take  the  7:55  a.  m.  train  from  Graham,  they  must  wait  at 
the  branch  line  junction  about  two  or  more  hours.  The 
returning  trains  are  so  arranged  that  they  must  reach  Graham 
at  2:17  in  the  afternoon  or  7:21  in  the  evening. 
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By  the  main  line  No.  170  the  Graham  passenger  could 
reach  Newburgh  at  8:30  a.  m.,  and  if  his  business  is  con- 
dud'cd  he  could  return  by  the  12:27  p.  m.  train  from  New- 
burgh  and  reach  Graham  at  2 :17  p.  m.  The  present  train 
service  compels  him  to  wait  for  the  evening  train  arriving 
at  Graham  7:21  p.  m.  It  is  not  necessary  to  multiply 
examples  applying  on  the  other  branches. 

It  seems  clear  that  the  withdrawal  of  this  train  stop  for 
train  No.  170  seriously  prejudices  those  who  have  occasion 
to  use  the  Graham  station  in  traveling  locally.  Incidentally, 
it  is  to  be  observed  that  this  train  reaches  New  York  at 
9:35  a.  m.,  while  train  No.  172,  the  one  leaving  Graham 
at  7:55  a.  m.,  does  not  reach  New  York  until  10:55  a.  m. 
This  train  No.  170  is  a  local  train  leaving  Port  Jervis  at 
6 :13  a.  m.  It  makes  all  stops  shown  in  the  published  time 
schedule  tmtil  it  reaches  Harriman,  except  Oxford  and 
Graham.  Oxford  is  served  by  an  earlier  train  from  Middle- 
town.  Train  170  below  Harriman  stops  only  at  SuflFem, 
Paterson,  and  Passaic.  It  serves  commuters  to  a  consid- 
erable extent  and  it  is  necessary  that  its  time  should  be 
observed.  If  the  restoration  of  the  service  by  this  train 
for  Graham  interferes  necessarily  with  the  time  of  the  train, 
it  can  be  made  to  run  two  or  three  minutes  earlier  from  Port 
Jervis. 

Eastbound  train  No.  178  is  a  local  train  from  Port  Jervis. 
It  is  the  only  train  passing  Graham  eastbound  after 
3:42  p.  m.  except  the  Erie  fast  express  train  No.  2.  It 
would  serve  Graham  passengers  who  go  to  Port  Jervis  in 
the  afternoon  by  the  2:17  train  from  Graham,  or  by  the 
train  reaching  Port  Jervis  at  4:88  p.  m.  if  that  train  should 
be  required  to  stop  at  Graham.  The  distance  between 
Graham  and  Port  Jervis  is  eight  miles.  A  passenger  from 
Graham  taking  2:17  p.  m.  train  for  Port  Jervis  arrives 
there  at  2:32  p.  m.  Tie  must  do  his  business  in  a  hurry 
to  catch  the  returning  train  to  Graham  at  3:26  p.  m.  If 
he  does  not,  he  must  stay  in  Port  Jervis  over  night  or  reach 
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home  by  some  means  other  than  the  Erie  train  service.  His 
only  other  recourse  is  to  take  the  7 :39  a.  m.  or  10 :54  a.  m. 
train  from  Graham  and  be  ready  to  return  at  3;26  p.  m. 
from  Port  Jervis,  arriving  at  Graham  at  3 :42  p.  m.  For  per- 
sons having  business  or  daily  work  in  Port  Jervis,  the  exist- 
ing service  from  Port  Jervis  to  Graham  ends  with  the  train 
leaving  Port  Jervis  at  3 :26  p.  m.  One  witness  in  this  case 
who  lives  at  Graham  but  whose  business  is  in  Port  Jervis  is 
compelled  by  existing  train  conditions  to  board  during  the 
week  in  Port  Jervis.  If  train  No.  178  from  Port  Jervis  at 
7  p.  m.  were  stopped  at  Graham,  this  passenger  could  and 
would  travel  daily  between  the  two  places.  That  the  stopping 
of  this  train  is  necessary  to  adequate  service  between  Graham 
and  Port  Jervis  is  apparent,  and  this  train  stop  should  be 
restored.  This  train  handles  express  largely  on  its  run  to 
New  York  and  respondent  claims  it  has  great  difficulty  in 
making  its  time.  The  fact  that  the  train  is  a  local,  instead  of 
a  through  train,  starting  from  Port  Jervis  enables  r^pondent 
to  make  the  starting  time  at  Port  Jervis  earlier  by  two  or 
three  minutes  if  that  is  actually  necessary  to  the  proper  run- 
ning and  operation  of  the  train. 

Train  No.  179  runs  as  a  local  train  from  New  York  to 
Port  Jervis.  It  makes  all  stations  north  of  Hohokus  except 
Graham.  South  of  Hohokus  it  gtops  at  Ridgewood,  Rivor 
street,  Paterson,  Passaic,  and  Rutherford.  There  is  no 
reason  why  this  train  should  not  stop  at  Graham  when  neces- 
sary to  accommodate  passengers.  Its  time*  between  Jersey 
City  and  Port  Jervis  is  3  hours  and  23  minutes,  for  a 
distance  of  88  miles.  Its  arrival  time  in  Port  Jervis  is 
22  minutes  ahead  of  No.  27,  a  train  which  ends  its  run 
at  Binghamton  and  runs  as  a  local  for  nearly  all  stations 
from  Port  Jervis.  Graham  passengers  from  Goshen,  Middle- 
town,  and  other  points  would  be^  benefited  by  this  train 
facility.  School  children  could  use  it  from  Middletown. 
Farmers  living  in  the  vicinity  of  Graham  could  get  back 
to  their  homes  in  time  for  evening  work  instead  of  waiting 
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for  the  night  train  which  arrives  there  at  7 :21  p.  m.  Now 
they  must  get  back  on  the  2:17  p.  m.  train  at  Graham  or 
wait  for  the  7:21  p.  m.  Train  No.  170  consumes  2  houra 
and  4&  minutes,  and  train  No.  178,  3  hours  and  10  min- 
utes, between  Port  Jervis  and  Jersey  City;  and  train  No, 
179  takes  3  hours  and  23  minutes  from  Jersey  City  to  Port 
Jervis.  As  stated,  this  distance  is  88  miles.  The  running 
time  is  from  26  to  31^  miles  an  hour. 

This  is  not  a  complaint  which  asks  that  a  new  train  be 
put  in  service,  and  where  a  reasonable  amount  of  patronage 
should  be  shovm;  nor  does  it  rest  upon  a  demand  for  the 
establishment  of  a  new  station,  or  for  the  stoppage  of  trains 
which  have  not  been  stopped  there  in  the  past.  It  is  a  case 
where  these  local  or  short  distance  trains  put  on  primarily 
to  serve  the  local  public  run  every  day  past  the  Graham 
station,  and  which  trains  or  those  having  corresponding 
times  at  Graham  have  served  that  station  for  a  long  period 
of  years  prior  to  the  time  when  for  some  purely  company 
reason  the  Graham  stops  were  discontinued.  The  respond- 
ent shows  a  conductor's  count  of  the  patronage  of  these 
trains  taken  for  a  period  of  9  days  during  the  last  of  Janu- 
ary and  in  early  February,  1911.  This  is  in  a  season  of 
lightest  travel.  According  to  that  count  so  taken  train  No. 
170  had  3  passengers,  train  No.  178  had  7  passengers,  and 
train  No.  179  had  9  passengers.  Complainants  claim  that 
the  count  can  not  represent  the  average  travel  to  and  from 
Graham  during  the  year,  and  it  is  evident  that  such  claim 
must  be  held  sustained.  The  spring  and  fall  and  summer 
travel  are  there  wholly  ignored.  But  it  is  not  conclusive 
in  this  case  whether  the  travel  to  and  from  Graham  be  small 
or  considerable.  These  trains  running  over  a  line  of  railway 
as  local  trains  between  Port  Jer\as  and  points  south  appar- 
ently v,'ould  serve  and  should  be  operated  to  serve  that  part  of 
the  public  desiring  to  patronize  the  railway  at  Graham,  a  long 
established  station  upon  that  line.  There  is  no  showing  that 
the  population  in  the  vicinity  of  Graham  has  so  greatly 
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p  diminished  that  there  is  no  real  occasion  for  these  train  stops. 
Oil  the  contrary,  part  of  the  region  about  Graham  is  being 
settled  by  residents  from  the  city  who  have  built  or  purchased 
country  homes.  The  railroad  company  is  entitled,  however, 
to  fair  opportunity  for  showing  that  the  patronage  of  these 
trains  or  any  of  them  is  iso  insignificant  during  a  considerable 
period  of  time  that  no  reasonable  basis  exists  for  subjecting 
it  to  the  small  expense  or  the  inconvenience  of  stopping 
any  or  all  of  these  trains  upon  signal.  As  this  Commission 
has  held  in  other  cases,  such  showing  should  be  based  upon 
an  actual  record  of  the  passengers  using  each  train  each 
day,  both  for  the  purpose  of  boarding  or  alighting  therefrom, 
at  the  station  in  question  during  a  stated  period  of  time. 
We  think  in  this  case  that  such  record  should  be  kept  for 
a  period  of  at  least  six  months. 

An  order  should  be  entered  requiring  the  Erie  Kailroad 
Company  to  restore  the  stops  of  said  trains  Nos.  170,  178, 
and  179  at  Graham,  N.  Y.,  and  to  continue  said  stops,  in 
force  from  March  1,  1912,  until  the  said  order  shall  be 
modified,  superseded,  or  abrogated  by  the  Commission ;  pro- 
vided, however,  that  the  said  trains  shall  not  be  required 
to  stop  at  Graham  aforesaid  except  on  station  signal  for 
passengers  to  board,  or  on  notice  to  the  conductor  for  pas- 
sengers   to   depart   from,   said  trains.      The   order   should 

.  further  provide  that  the  company  may  keep  for  each  of  such 
trains  a  record  of  the  number  of  passengers  who  take  pas- 
sage upon  or  leave  the  same  at  Graham  station  during  the 
period  of  six  months  from  March  1,  1912,  or  for  such  longer 
period  as  it  may  deem  proper,  and  present  such  record  to 
the  Commission,  together  with  a  petition  for  abrogation  or 
modification  of  the  order. 
Vol.  Ill  — 8 
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In  the  Matter  of  the  Complaint  of  the  Board  of  Trade 
OF  Monroe,  Orange  County,  ac^ainst  Erie  Railroad 
Company,  requesting  a  new  freight  and  passenger  station 
at  Monroe. 

In  a  proceeding  brought  under  section  50  of  the  Public  Service 
Commissions  Law  wherein  it  is  demanded  that  a  railroad  company 
furnish  better  station  facilities  and  wherein  the  railroad  company 
admits  the  insufficiency  of  its  facilities  and  offers  to  construct  new 
ones,  the  function  of  the  Commission  is  to  determine  whether  the 
facilities  finally  offered  by  the  railroad  company  are  adequate. 

Section  oO  does  not  in  such  a  case  confer  upon  the  Commission  power 
to  disapprove  of  a  site  and  building  offered  by  the  railroad  company 
which  is  in  the  opinion  of  the  Commission  adequate,  and  to  direct  the 
railroad  company  to  locate  its  station  at  another  site  which  is  claimed 
to  be  more  advantageoua  than  the  site  selected  by  the  railroad  com- 
pany. The  Commission  is  charged  with  the  duty  of  seeing  that  a 
railroad  company  furnishes  station  facilities  which  are  amply 
adequate,  convenient,  and  proper,  from  a  sanitary  and  operating  point 
of  view,  to  handle  the  traffic  at  any  place  where  a  station  is  located. 
The  railroad  company  in  the  first  instance  must  be  the  judge  as  to 
what  is  proper  both  from  the  standpoint  of  its  own  interest  and 
from  the  standpoint  of  its  view  of  what  the  public  interests  demand. 

If  aft^r  examination  and  the  taking  of  testimony  the  Commission  is 
of  the  opinion  that  the  facilities  thus  offered  adequately  meet  the 
demands,  the  mere  fact  that  there  is  anotlier  site  which  is  claimed 
to  be  a  better  one  ought  not  to  be  made  the  basis  of  an  order  direct- 
ing its  selection.  The  merits  of  such  a  location  may  properly  be  pre- 
sented to  the  railroad  company  for  its  careful  consideration,  but  the 
choice  should  ultimately  be  left  to  it,  provided  no  conditions  are  found 
in  the  site  finally  presented  which  render  it  inadequate  or  unfit. 

A  station  site  is  not  adequate  to  which  ample  access  may  not  be 
had  by  piiblic  highways. 

Conditions  in  the  case  of  the  station  at  Monroe  fully  stated. 

Submitted  February  6,  1912.    Decided  February  15,  1912. 

Frank  F.  Griffin,  President  of  the  Village;  Z.  Paddleford 
and  others,  as  members  of  the  Executive  Committee  of  the 
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Board  of  Trade  of  Monroe,  N.  Y. ;  E.  C.  Smith,  Monroe, 
N.  Y.,  for  the  complainant. 

M.  N,  Kane,  Warwick,  N.  Y.,  for  Gilbert  Carpenter  of 
the  village  of  Monroe,  N.  Y. 

T.  H.  Burgess,  50  Church  street,  New  York  city,  for  the 
respondent 

Olmsted,  Commissioner: 

The  Board  of  Trade  of  the  Village  of  Monroe,  N.  Y.,  on 
its  own  behalf  and  in  behalf  of  the  citizens  of  the  village, 
made  complaint  against  the  Erie  Railroad  Company  regard- 
ing station  facilities  at  the  village  of  Monroe,  and  stated  that 
they  were  unsanitary,  unsightly,  and  inadequate.  The  com- 
plaint goes  into  details  on  these  points,  and  concludes  as 
follows : 

In  Tiew  of  the  conditions  existing  here  at  Monroe  as  set  forth  in 
this  complaint,  ^e  believe  the  only  remedy  possible  is  the  erection 
of  a  new,  more  commodious  and  sanitary  station  upon  a  larger  site, 
either  the  present  one  enlarged  or  an  entirely  different  one.  We 
therefore  respectfully  petition  your  honorable  Commission  to  take 
such  measures  as  are  necessary  to  bring  the  relief  sought. 

In  answer  to  this  complaint  the  Erie  Railroad  Couipany 
stated  as  follows: 

New  York,  June  12,  1911, 
Secretary  io  the  Public  Service  Commission: 

In  reply  to  this  complaint  I  would  advise  that  the  company  will 
build  a  suitable  station  at  Monroe.  We  are  unable  at  this  time  to 
make  any  more  definite  statement  as  we  have  been  unable  to  secure 
property  upon  which  to  locate  the  station.  A  copy  of  this  letter  has 
been  sent  to  E.  F.  Eichenberg,  Secretary  Monroe  Board  of  Trade, 
Monroe,  Orange  County,  N.  Y. 

Yours  very  truly, 

H.  A.  Taylor, 
General  Solicitor. 

On  September  14,  1911,  a  hearing  herein  was  held  at 
Albany  at  which  time  the  representatives  of  the  railroad 
stated  that  it  intended  to  build  a  new  station,  that  its  plans 
therefor  were  not  fully  completed  but  would  be  within  a 
short  time.     A  general  lay-out  of  the  proposed  station  was 
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presented,  and  the  railroad  company  stated  that  it  intended  to 
locate  the  same  on  the  Carpenter  property,  so  called. 

It  appeared  on  this  hearing  that  there  was  some  objection 
on  the  part  of  residents  of  Monroe  to  the  location  of  the 
station  on  the  Carpenter  site.  An  adjournment  was  taken  to 
the  village  of  Monroe,  where  a  hearing  was  held  on  the  27th 
day  of  September,  1911.  At  this  hearing  it  was  shown  that 
the  Erie  railroad  does  not  at  the  present  time  own  the  land 
or  building  at  the  village  of  Monroe  which  it  uses  for  station 
purposes,  but  that  it  rents  the  same  from  a  private  owner; 
that  in  accordance  with  its  statement  made  at  the  hearing 
in  Albany  the  agents  of  the  company  had  secured  options  for 
a  station  site  consisting  of  a  triangular  piece  of  land  of 
approximately  0.63  acre  in  area  located  on  Carpenter  place 
in  the  village  of  Monroe.  This  site  is  about  650  feet  distant, 
meas-uring  along  the  track,  from  the  present  building  used  as 
a  station  located  near  the  junction  of  Main  and  Lake  streets. 
The  distance  by  the  usually  traveled  highway  from  the 
present  station  to  the  proposed  station  is  about  one-half 
mile.  Representatives  of  the  railroad  company  stated  at  this 
hearing  that  they  were  prepared  to  erect  a  building  on  this 
site  to  be  used  as  a  freight  and  passenger  station,  at  an  esti- 
mated expenditure  of  about  $12,000.  The  railroad  company 
also  stated  that  it  had  secured  land  for  a  team  track  located 
about  600  feet  to  the  east  of  the  station  site,  and  that  a  team 
track  was  under  way  and  partly  constructed  at  that  time. 

At  the  hearing  at  Monroe  a  large  number  of  citizens  were 
present.  The  village  president  and  some  of  the  trustees  of 
the  Village,  and  members  of  the  Board  of  Trade  appeared 
before  the  Commission  and  stated  that  they  desired  the  rail- 
road company  to  locate  its  proposed  new  station  at  a  point 
near  the  present  building  used  as  a  station.  It  was  shovni 
that  a  resolution  had  been  passed  by  the  board  of  trustees  of 
the  Village  calling  for  a  special  election  to  determine  whether 
the  Village  would  bond  itself  for  the  purpose  of  purchasing 
land  for  a  park  to  be  used  in  connection  with  the  station 
building.     The  plans  for  the  location  of  the  station  at  this 
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point  —  which  may  be  called  the  Main  Street  site  as  distin- 
guished from  the  Carpenter  site  —  were  not  fully  developed. 

It  was  stated  by  the  Commissioner  who  held  the  hearing 
that  a  more  definite  plan  should  be  presented  to  the  railroad 
company,  and  time  was  given  therefor. 

Since  the  hearing  at  Monroe  a  number  of  citizens  of  the 
village  have  combined  into  what  is  intended  to  become  an 
incorporated  company  for  the  purpose  of  securing  a  station 
at  the  Main  Street  site.  It  is  stated  that  twenty-six  people 
have  subscribed  for  stock  in  the  company,  options  on  land 
have  been  secured,  and  a  plan  contemplating  a  plaza  and  a 
new  lay-out  of  tracks  near  the  station  has  been  presented  to 
the  Commission  and  also  to  the  railroad  company.  The 
committee  has  proposed  to  the  railroad  company  to  furnish 
it  free  of  expense  with  a  plot  of  land  for  station  purposes. 
The  railroad  company  has  advised  the  Commission  in  a  letter 
signed  by  J.  C.  Stuart,  its  vice-president,  under  date  of 
October  17,  1911,  that  it  is  unwilling  to  accept  the  proposals 
of  the  citizens  committee  and  desires  to  locate  its  station  on 
the  Carpenter  site. 

Concerning  the  Carpenter  site,  the  counsel  representing 
the  railroad  company  stated  on  the  hearing  as  follows: 
"  There  were  at  least  two  or  three  other  sites  that  were  con- 
sidered, and  this  site  was  chosen  from  a  practical  operating 
standpoint  as  being  the  best  site  in  the  village  of  Monroe  to 
place  a  station.'* 

The  portion  of  the  Public  Service  Commissions  Law  which 
is  here  invoked  is  section  60,  which  in  so  far  as  the  same  is 
applicable  reads  as  follows: 

Power  of  commifisiona  to  order  repairs  or  chat.  pen.  If  in  the  judpf- 
ment  of  the  commission  having  jurisdiction,  additional  tracks,  switches, 
terminals  or  terminal  facilities,  stations,  motive  power,  or  any  other 
property,  construction,  apparatus,  equipment,  facilities  or  device  for 
use  by  any  common  carrier,  railroad  corporation  or  street  railroad 
eoTporation  in  or  in  connection  with  the  transportation  of  passengers 
or  property  ought  reasonably  to  be  provided,  or  any  repairs  or 
improvements  to  or  changes  in  any  thereof  in  use  ought  reasonably 
to  be  made,  or  any  additions  or  changes  in  construction  should  reason- 


Digitized  by 


Google 


230     Board  of  Trade  of  Monroe  v.  Erie  K.  R.  Co. 

p.  8.  C.  2d  I). 

ably  be  made  thereto  in  order  to  promote  the  security  or  convenience 
of  the  public  or  employees,  or  in  order  to  secure  adequate  service  or 
facilities  for  the  transportation  of  passengers  or  property,  the  commis- 
sion sImiU,  after  a  hearing  either  on  its  own  motion  or  after  complaint, 
make  and  serve  an  order  directing  such  repairs,  improvements,  changes 
or  additions  to  be  made  within  a  reasonable  time  and  in  a  manner  to 
be  specified  therein,  and  «very  common  carrier,  railroad  corporation 
and  street  railroad  corporation  is  hereby  required  and  directed  to  make 
all  repairs,  improvements,  changes  and  additions  required  of  it  by  any 
order  of  the  commission  served  upon  it     .      .      . 

It  was  apparently  the  view  of  the  members  of  the  Board 
of  Trade  and  other  citizens  in  favor  of  the  Main  Street  site, 
as  expressed  at  the  hearing  at  Monroe,  that  the  Commission 
has  power  under  this  section  to  determine  where  a  railroad 
company  shall  locate  its  station;  and  it  appeared  to  be  the 
view  of  such  citizens  that  this  Commission  can  disapprove 
of  a  site  chosen  by  the  railroad  company  and  direct  the  com- 
pany to  locate  at  another  site  if  in  its  opinion  the  site  last 
named  is  more  advantageous  than  the  site  selected  by  the 
railroad  company. 

In  the  opinion  of  the  Commission,  section  50  does  not 
confer  upon  it  powers  so  broad  as  those  contended  for  by 
the  complainants.  The  Commission  is  charged  with  the  duty 
of  seeing  that  a  railroad  company  furnishes  station  facilities 
which  are  amply  adequate,  convenient,  and  proper  from  a 
sanitary  and  operating  point  of  view  to  handle  the  traffic  at 
any  place  where  a  station  is  located. 

The  railroad  company  in  the  first  instance  must  be  the 
judge  as  to  what  is  proper  both  from  the  standpoint  of  its 
own  interest  and  from  the  standpoint  of  its  view  of  what  the 
public  necessities  demand. 

If  after  examination  and  the  taking  of  testimony  the 
Commission  is  of  the  opinion  that  the  facilities  thus  offered 
adequately  meet  the  demands,  the  mere  fact  that  there  is 
another  site  which  is  claimed  to  be  a  better  one  ought  not 
to  be  made  the  basis  of  an  order  directing  its  selection.  The 
merits  of  such  a  location  may  properly  be  presented  to  the 
railroad  company  for  its  careful  consideration,  but  the  choice 
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should  ultimately  be  left  free  to  it,  provided  no  conditions  are 
found  in  the  site  finally  presented  which  render  it  inadequate 
or  unfit 

This  view  of  the  powers  delegated  to  the  Commission  was 
fully  set  forth  by  the  Commissioner  presiding  at  the  hearing 
at  Monroe,  and  the  complainants  were  asked  to  point  out 
clearly  any  feature  or  condition  in  the  plan  proposed  by  the 
railroad  company  which  made  it  inadequate  or  unsuitable. 
The  objections  raised  are  as  follows: 

First,  That  the  Carpenter  site  is  located  on  a  street  which 
is  not  a  public  highway; 

Second,  That  the  location  of  the  station  at  that  site  will 
detract  from  the  value  of  the  business  property  now  located 
on  streets  in  the  immediate  vicinity  of  the  present  site ; 

Third,  That  the  construction  of  a  station  at  Carpenter 
place  will  interfere  with  future  plans  for  eliminating  the 
grade  crossing  now  existing  at  ^fain  street ; 

Fourth,  That  the  majority  of  the  people  of  the  village 
of  Monroe  have  no  convenient  access  to  the  Carpenter  site. 

In  discussing  these  objections  it  is  necessary  to  give 
briefly  the  local  conditions  at  Monroe  village.  The  Erie 
railroad  runs  northeasterly  and  southwesterly  through  the 
village,  dividing  it  into  northerly  and  southerly  sections. 
The  proposed  site  is  located  on  Carpenter  place  at  its  inter- 
section with  the  Erie  tracks,  at  a  point  about  G50  feet 
easterly,  measuring  along  the  tracks,  from  the  present  sta- 
tion. It  is  situated  on  the  southerly  side  of  the  tracks. 
The  business  center  of  the  town  is  practically  at  the  present 
station.  To  reach  the  proposed  station  from  the  business 
center,  one  must  travel  southerly  along  South  Main  street 
to  its  intersection  with  Maple  avenue,  thence  easterly  along 
Maple  avenue  to  Carpenter  place,  thence  northerly  along 
Carpenter  place  to  the  station  site,  a  total  distance  of  half 
a  mile;  or  one  may  go  from  the  business  center  northerly, 
crossing  the  tracks  of  the  railroad  at  Main  street,  to  Spring 
street  which  comes  into  Main  street  just  northerly  of  the 
tracks,  thence  easterly  on  Spring  street  to  Carpenter  place. 


Digitized  by 


Google 


232     Board  of  Trade  of  Monroe  v.  Erie  R.  R.  Co. 

p.  S.  C,  2d  D. 

thence  southerly  along  Carpenter  place  and  passing  under 
the  railroad  tracks  through  an  opening  which  will  be  later 
described  to  the  proposed  site,  a  total  distance  of  about 
750  feet;  or  he  may  continue  along  Spring  street  (passing 
Carpenter  place)  to  Maple  avenue  into  which  Spring 
street  runs,  thence  westerly  along  Maple  avenue  to  Car- 
penter place,  thence  northerly  along  Carpenter  place  to 
the  proposed  site,  a  total  distance  of  two-thirds  of  a 
mile  from  the  business  center  of  the  village.  In  using 
this  latter  route,  one  must  cross  the  railroad  tracks  twice, 
once  at  Main  street  and  again  at  Boyd's  crossing  (so 
called)  on  Maple  avenue.  Both  of  these  are  grade  crossings. 
Carpenter  place  extends  from  Maple  avenue  on  the  south 
to  Spring  street  on  the  north*  It  is  laid  out  as  a  fifty-foot 
street,  and  passes  under  the  railroad  tracks  through  a  cattle- 
pass  which  was  awarded  to  Benjamin  R.  Andrews  or  Joseph 
R.  Andrews  in  a  condemnation  proceeding  brought  by  the 
New  York,  Lake  Erie  and  Western  Railroad  Company 
against  said  parties.  In  that  proceeding  the  commissioner 
of  condemnation  directed  there  should  be  erected  and  main- 
tained a  cattle-pass,  eight  feet  in  width  and  five  feet  in 
height,  at  a  place  to  be  designated  and  selected  by  him,  to  be 
used  by  himself  and  his  heirs  and  assigns  forever.  What- 
ever rights  in  and  to  this  cattle-pass  or  farm  crossing  were 
formerly  possessed  by  B.  R.  and  J.  R.  Andrews  have 
now  inured  to  Gilbert  Carpenter,  who  is  the  grantor  in  the 
proposed  deed  of  the  station  site.  Gilbert  Carpenter  laid 
out  the  street  known  as  Carpenter  place.  He  states  that 
for  seventeen  years  it  has  been  used  as  a  public  highway, 
and  that  as  many  as  fifty  vehicles  a  day  have  passed  through 
the  undercrossing.  Although  the  height  of  the  pass  is 
named  in  the  condemnation  proceedings  as  five  feet,  its 
height  as  it  actually  exists  is  about  eight  feet.  Carpenter 
has  sold  two  lots  on  the  street  and  has  deeded  another  to  his 
son.  Each  of  the  deeds  runs  to  the  center  of  the  street. 
Carpenter  now  owns  all  the  remaining  land  on  the  street. 
He  has  offered  the  street  to  the  Village  as  a  public  street. 
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.t  it  has  never  been  accepted.  He  stated  at  the  hearing 
.i  Monroe  that  the  offer  was  still  open,  and  that  he  would 
deed  it  to  the  Village  without  conditions  and  without 
expense  at  any  time  that  the  Village  would  accept  it.  It 
was  stated  as  a  reason  for  the  non-acceptance  of  the  street  by 
the  Village  that  it  was  not  fifty  feet  wide  throughout  its 
entire  length,  being  narrowed  down  to  eight  feet  at  the 
cattle-pass.  Although  the  deed  or  proposed  deed  by  Car- 
penter to  the  railroad  company  of  the  station  site  was  not 
produced  in  evidence,  it  was  stated  that  it  did  not  contain 
a  right  of  way  through  Carpenter  place.  On  this  point 
Mr.  Carpenter  stated  on  the  hearing: 

About  three  or  four  years  ago  I  wrote  to  the  Erie  Railroad  Com- 
pany that  a  site  for  a  depot,  if  acceptable  to  them,  would  be  given 
down  about  the  site  where  they  have  now  proposed  to  build  it.  Nothing 
was  ever  done  about  it,  and  no  communication  was  ever  received  from 
the  company  until  this  matter  of  a  new  station  at  Monroe  came  up, 
and  then  I  renewed  the  proposition,  offering  them  the  site  that  they 
have  now  bought  for  a  station  for  the  construction  of  a  depot.  I 
also  have  offered  the  right  of  way,  and  stand  ready  to  give  the  right 
of  way  through  Carpenter  place  on  both  sides  of  the  railroad;  and 
I  also  own  the  right  to  the  use  of  the  land  under  the  culvert,  and 
that  I  have  offered  to  them. 

It  also  appeared  upon  the  'hearing  that  Mr.  Carpenter 
is  in  a  position  as  trustee  of  the  Kumpfer  estate  to  provide 
a  right  of  way  for  a  new  street  which  might  be  opened  by 
the  Village  from  South  Main  street  easterly  to  a  point  on 
Carpenter  place  directly  opposite  the  proposed  station  site. 
On  this  point  Mr.  Carpenter's  statement  is  as  follows: 

I  also  offered  to  sell  to  the  Village  of  Monroe,  at  a  consideration 
not  to  exceed  a  thousand  dollars,  the  right  of  way  for  a  street  through 
the  Kumpfer  property  connecting  Main  street  with  the  new  depot  pro- 
posed, a  distance  of  not  to  exceed  360  feet. 

Q.  Now,  the  Kumpfer  property  does  not  reach  this  depot  property, 
does  it? 

A.  No,  sir. 

Q.  There  is  a  piece  of  land  in  the  rear  owned  by  David  F.  Mack? 

A,  Ye»,  sir. 
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Q,  I  understand  that  Mr.  Mack  has  tendered  a  right  of  way  ovei 
that? 

A.  He  has  told  me  that  whenever  the  Village  would  put  that  street 
through  he  would  give  the  right  of  way. 

Mr.  Griffin,  president  of  the  Village,  testified  that  in  his 
opinion  the  expense  of  constructing  a  street  and  sidewalks 
over  this  property  would  be  from  $500  to  $800.  It  thus 
appears  that  by  the  opening  of  a  new  street  at  an  expense  of 
approximately  $1800  the  proposed  station  could  be  reached 
from  the  business  center  of  the  village  by  a  direct  route. 
The  distance  by  this  route  from  the  business  center  along 
South  Main  street  to  the  new  street  is  approximately  200 
feet,  from  South  Main  street  along  the  proposed  new  street 
to  the  proposed  station  site  400  feet,  making  600  feet  in 
all;  thus  bringing  the  proposed  site  within  600  feet  by  a 
direct  route  from  the  business  center  of  the  village. 

It  is  true  that  the  location  of  the  station  at  Carpenter 
place  might  depreciate  somewhat  for  business  purposes  the 
value  of  property  now  located  near  the  present  station.  Such 
a  result  is,  how^cver,  problematical.  There  are  no  business 
places  at  the  present  time  in  the  immediate  vicinity  of  the 
proposed  station.  It  is  a  residential  part  of  the  village,  and 
it  is  not  likely  that  business' will  be  diverted  to  any  great 
extent  from  the  section  where  it  is  now  established.  Com- 
mon experience  teaches  that  trade  centers  remain,  and 
nimiberless  instances  could  be  cited  to  show  that  the  location 
of  a  new  station  in  communities  has  in  no  appreciable  degree 
affected  the  districts  where  business  is  done.  Even  if  the 
contention  were  true,  its  consideration  ought  not  to  weigh 
in  determining  this  case,  for  the  needs  of  the  traveling  public 
rather  than  the  interests  of  business  should  govern  the 
decision. 

The  Commission  has  given  much  study  to  the  effect  of  the 
location  of  the  station  at  the  proposed  site  upon  an  elimina- 
tion of  the  crossing  at  Main  street.  An  examination  of  the 
location  was  made  by  a  Commissioner  personally,  and  the 
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Conmiissioii's  engineer  of  grade  crossings  has  inspected  the 
ground.  In  the  construction  of  the  proposed  new  station 
and  facilities  the  grade  of  existing  tracks  will  not  be 
materially  changed,  but  the  grade  of  the  tracks  will  be  so 
established  at  Carpenter  place  that  it  will  become  a  matter  of 
considerable  expense  to  raise  or  lower  it  at  Main  street,  600 
feet  away,  should  that  course  become  necessary  as  a  part 
of  any  future  elimination  at  Main  street.  In  the  planning 
and  construction  of  a  station  at  Carpenter  place  the  future 
elimination  at  Main  street  should  be  kept  in  mind  and  grades 
adopted  which  will  as  far  as  possible  facilitate  that 
elimination. 

No  figures  have  been  submitted  of  the  cost  of  the  elimina- 
tion at  Main  street,  but  it  is  apparent  that  it  will  be  very 
expensive  (probably  upward  of  $100,000).  On  account  of 
the  expense  involved,  it  is  not  likely  that  the  work  will  be 
undertaken  in  the  immediate  future,  and  the  erection  of 
a  new  station  ought  not  to  wait  upon  a  condition  so  indef- 
inite as  that  presented  by  the  Main  Street  elimination.  The 
people  of  Monroe  desire  the  question  decided  now.  The 
enlargement  of  the  cattle-pass  at  Carpenter  place,  both  as 
to  width  and  height,  is  desirable  in  case  the  station  is  built 
at  the  proposed  site,  and  this  improvement  would  undoubt- 
edly soon  follow  such  action.  Apparently  the  Village 
must  take  the  initiative  by  accepting  the  street  known 
as  Carpenter  place,  and  taking  the  statutory  steps  to  carry 
it  under  the  railroad  tracks  at  a  width  of  fifty  feet.  The 
probable  expense  of  carrying  it  under  in  this  manner,  with 
proper  headroom,  has  been  estimated  by  the  Commission's 
engineer  to  be  approximately  $12,000.  In  a  proceeding 
brought  under  section  90  of  the  Railroad  Law,  one-half  of 
this  expense  would  be  borne  by  the  railroad  company  and 
one-half  by  the  Village. 

The  Commission  has,  in  this  proceeding,  no  jurisdiction 
over  the  matter  of  widening  the  cattle-pass,  except  that  it 
might  say  that  the  proposed  station  site  is  not  adequate 
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unless  this  improvement  is  made  by  the  railroad  company  at 
this  time.  To  do  this  would  be  to  put  the  entire  expense 
of  widening  and  raising  the  crossing  upon  the  railroad  com- 
pany, and  in  the  judgment  of  the  Commission  such  a 
determination  is  not  warranted  by  the  facts  as  disclosed. 

It  is  apparent  that  the  change  in  station  site  will  take 
away  from  the  present  dangerous  grade  crossing  at  Main 
street  a  number  of  vehicles  and  people  now  brought  there 
by  the  present  station.  To  that  extent  it  will  relieve  con- 
ditions at  Main  street  and  render  the  crossing  there  less 
dangerous. 

The  village  has  a  normal  population  of  about  1000,  which 
is  nearly  doubled  in  the  summer  time.  It  is  difficult  to 
determine  whether  the  change  in  sites  would  inconvenience 
more  people  than  it  would  convenience.  Those  people  liv- 
ing on  the  south  side  of  the  tracks  and  easterly  of  Main 
street  are  as  a  rule  much  nearer  to  the  proposed  station. 
Those  on  the  north  side  of  the  town  can  reach  the  new  site 
by  going  through  the  cattle-pass  with  very  little  addition  to 
the  present  distance  traveled,  and  with  the  added  protection 
of  an  undercrossing  instead  of  a  grade  crossing.  The  busi- 
ness portion  of  the  town  would  be  at  present  inconvenienced, 
but  by  the  laying  out  of  the  new  highway  above  described 
the  business  section  can  be  brought  within  600  feet  of  the 
new  station.  When  that  is  done,  it  is  the  opinion  of  the 
Commission  that  about  as  many  people  will  be  convenienced 
by  the  new  station  as  by  the  present  one ;  and  with  no  grade 
crossing  at  the  new  site  their  safety  is  much  better  cared 
for. 

With  the  foregoing  facts  before  it  the  Commission  gave 
careful  consideration  to  the  proposition  made  by  the  railroad 
company,  and  on  the  7th  day  of  December,  1911,  it  addressed 
a  letter  to  Mr.  T.  H.  Burgess,  the  attorney  for  the  Erie 
Railroad  Company,  written  by  Commissioner  Olmsted,  which 
contained  among  other  matters  the  following  statement : 

I  am  directed  to  say  that  the  Commission  wiU  approve  of  the  site 
upon  two  conditions:  First,  you  are  aware  that  Carpenter  place  is  not 
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at  the  present  time  a  public  highway.  The  Commission  desires  a 
Btipulation  filed  with  it  binding  the  Erie  Railroad  Company  to  keep 
Carpenter  place  from  Maple  avenue  to  the  railroad  company's  right 
of  way  line  open  and  in  a  passable  condition  so  long  as  it  remains  a 
private  thoroughfare.  If  later  on  the  Town  shall  take  it  over  as  a 
public  street,  this  obligation  would  no  longer  rest  upon  the  railroad 
company.  Second,  that  the  Erie  Railroad  Company  open  and  dedicate 
to  the  Village  of  Monroe  a  street  running  from  a  point  in  South 
Main  street  approximately  200  feet  southerly  from  the  present  sta- 
.tion  through  the  Kumpfer  property  to  Carpenter  place,  in  front  of 
the  proposed  station.  ...  I  am  directed  to  say,  that  upon  filing 
with  the  Commission  such  stipulation  the  Carpenter  site,  so  called, 
will  be  approved  as  adequate. 

The  word  "  passable "  in  the  foregoing  letter  is  to  be  construed  to 
mean  in  good  condition  and  proper  for  public  travel,  and  it  is  perhaps 
better  that  these  words  be  incorporated  in  the  stipulation  instead  of 
the  word  "  passable  ". 

In  reply  to  this  letter  the  Commission  received  from  the 
Erie  Railroad  Company  the  following  letter  under  date  of 
January  31,  1912: 

Referring  to  your  letter  of  December  7th,  to  Mr.  Burgess,  in 
jregard  to  the  Monroe  station  matter,  Case  2320,  I  would  advise  that 
the  company  is  ready  to  build  a  station  on  the  Carpenter  site,  and  to 
open  or  cause  to  be  opened  and  dedicated  to  the  Village  a  street 
running  from  South  Main  street  to  the  proposed  station  site;  and 
it  will  also  agree  that  the  private  street,  known  as  Carpenter  place, 
running  from  the  proposed  station  site  to  Maple  avenue,  shall  be  kept 
open  as  a  means  of  access  to  the  station.  The  company  does  not,  how- 
ever, feel  that  it  should  be  called  upon  to  maintain  the  proposed 
street  from  Main  street  to  the  station  site  as  well  as  Carpenter  place 
indefinitely,  and  the  Village  authorities  at  present  show  no  inclination 
to  accept  dedication  of  either  street.  The  company,  therefore,  does  not 
feel  inclined  to  acquiesce  in  the  proposition  contained  in  your  letter 
of  December  7th  without  some  assurance  that  these  streets  which  will 
be  in  fact  largely  used  by  the  public,  will  be  accepted  by  the  Village 
as  public  streets  after  they  have  been  opened  and  dedicated,  and 
thereafter  maintained  by  the  Village  as  public  streets. 

(Signed)  H.  A.  Taylor, 

Aaat,  Oen.  Solicitor. 

On  receipt  of  this  letter,  a  letter  was  written  under  date 
of  February  1,  1912,  to  James  R.  Sutherland,  President  of 
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the  Monroe  Board  of  Trade,  the  petitioner  in  this  case,  of 
which  the  following  is  a  copy : 

In  my  letter  to  you  of  December  21,  1911,  relative  to  the  Eric 
railroad  station  at  Monroe,  I  advised  you  that  some  inquiries  had 
been  addressed  to  the  Erie  Railroad  which  had  not  at  that  time  been 
answered.  The  Commission  is  now  able  to  give  definite  reply  to 
your  letter. 

On  the  7th  of  December,  1911,  a  letter  was  addressed  to  T.  H. 
Burgess,  attorney  for  the  Erie  Railroad  Company,  of  which  a  copy 
is  inclosed.  The  letter  explains  itself.  On  the  31st  of  January  the 
Erie  Railroad  Company  made  answer  to  this  letter  through  Mr.  H.  A. 
Taylor,  its  assistant  general  solicitor.  A  copy  of  his  letter  is  also 
inclosed. 

As  the  matter  now  presents  itself,  the  Erie  Railroad  offers:  (1) 
To  put  a  station  at  Carpenter  place;  (2)  to  keep  in  passable  condi- 
tion that  part  of  the  private  street  known  as  Carpenter  place  betw^een 
the  proposed  station  and  Maple  avenue  until  such  time  as  the  street 
shall  be  accepted  by  the  Village;  (3)  to  open  and  dedicate  to  the 
Village  a  new  street  running  from  a  point  in  South  Main  atreet 
approximately  200  feet  southerly  from  the  present  Erie  station 
through  the  Kumpfer  property  to  Carpenter  place,  in  front  of  the 
proposed  atation. 

But  you  will  note  that  the  Erie  Railroad  Company  declines  to 
assume  the  responsibility  for  maintaining  this  street  indefinitely.  The 
exact  location  of  this  new  street  is  not  given  but  you  are  aware  of 
its  approximate  location,  and  it  could  easily  be  staked  out  as  proposed 
by  the  officials  of  the  Erie  Railroad,  Mr.  Carpenter,  and  someone 
representing  the  Village  board. 

The  Commission  is  of  the  opinion  that  the  Village  should  accept  the 
street  when  opened,  constructed,  and  dedicated  to  it  by  the  Erie  Rail- 
road Company;  and  further,  that  inasmuch  as  this  new  street  will 
provide  with  Carpenter  place  a  complete  thoroughfare  from  South 
Main  street  at  one  end  to  Maple  avenue  on  the  other,  that  the 
Village  should  also  accept  Carpenter  place  from  Maple  avenue  to  the 
cattle-pass,  providing  Mr.  Carpenter  is  willing  to  dedicate  and  convey 
that  part  of  it  to  the  Village.  The  Commission  is  not  prepared  to 
ask  the  Village  to  accept  that  part  of  Carpenter  place  which  passes 
under  the  cattle-pass  and  through  to  Spring  street,  but  it  is  of  the 
opinion  that  where  highways  leading  to  the  new  proposed  station 
have  been  constructed  and  dedicated  to  the  Village,  so  as  to  give  a 
means  of  approach  from  the  business  section  at  South  Main  street 
and  from  the  resident  section  from  Maple  avenue,  that  the  Village 
should  accept  them  and  maintain  them  as  public  highways,  for  it  is 
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apparent  that  as  soon  as  a  new  station  is  constructed  at  Carpenter 
place  these  highways  will  become  as  important  as  any  in  the  village. 
Will  you  therefore  take  up  with  the  Village  trustees  the  question 
of  accepting  these  highways  as  dedicated;  and  on  filing  with  the  Com- 
mission a  statement  or  resolution  of  the  Village  board  that  these 
highways  will  be  accepted  by  them,  the  Commission  will  be  prepared 
to  make  an  order  directing  the  Erie  Railroad  Company,  on  the  con- 
ditions named,  to  construct  a  new  station  at  Carpenter  place.  I  trust 
the  Commission  may  hear  from  you  very  shortly. 

(Signed)  J.  B.  Olmsted, 

Commisaioner, 

In  reply  to  the  last  named  letter  the  Commission  has 
received  from  James  R.  Sutherland,  President  of  the  Board 
of  Trade  of  the  Village  of  Monroe,  petitioner  in  the  ease, 
the  following  letter  dated  February  6,  1912: 

In  pursuance  to  your  request  of  February  1st  I  appeared  before  the 
Village  Board  of  Trustees  of  Monroe  and  read  your  communication 
regarding  the  acceptance  of  streets  to  lead  to  new  station. 

Five  members  constitute  the  Village  board:  One  was  absent;  one 
did  not  vote;  three  voted  not  to  accept  any  new  streets. 

If  there  is  anything  the  Board  of  Trade  can  do  to  facilitate  matters 
I  would  be  greatly  obliged  for  your  advice. 

(Signed)  Jas.   R.  Suthebiand. 

In  the  opinion  of  the  Commission  the  position  taken  by  the 
trustees  of  the  Village  of  Monroe  is  unreasonable.  The  view 
of  the  Commission  on  this  matter  was  quite  fully  stated  by 
Chairman  Stevens  on  the  hearing  held  at  Albany  on  the  14th 
of  September,  1911.  At  that  hearing  the  chairman  stated, 
addressing  himself  to  the  representatives  of  the  Board  of 
Trade  of  Monroe  who  appeared  at  the  hearing : 

Now,  you  gentlemen  better  consider  in  this  matter,  that  if  the 
Erie  Railroad  Company  is  putting  up  a  new  station  at  a  cost  of 
$16,000,  whether  it  is  not  for  the  Village  to  do  something  in  the  way 
of  providing  proper  approaches  to  get  to  it.  I  do  not  say  you  should 
do  anything.  I  simply  say  you  ought  to  consider  the  matter  as  a 
fair  proposition  in  a  reasonable  consideration  of  the  case. 

The  proposition  of  the  Erie  Railroad  as  made  does  not 
contemplate  the  immediate  expenditure  of  any  sum  of  money 
on  the  part  of  the  Village  of  Monroe.    It  contemplates  simply 
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the  maintenance  of  that  part  of  the  highway  now  known  as 
Carpenter  place  running  from  Maple  avenue  up  to  the 
southerly  right  of  way  line  of  the  Erie  Railroad  Company, 
and  of  another  highway  to  be  opened  from  that  point  through 
to  South  Main  street.  It  is  apparent  that  as  soon  as  the  new 
station  is  constructed  upon  the  Carpenter  site  these  highways 
will  become  avenues  of  much  importance  to  the  village. 
Taken  together  they  will  form  practically  one  street,  and 
will  afford  an  approach  to  the  station  from  the  business  center 
on  South  Main  street  and  also  from  the  southern  residence 
section  of  the  village  from  Maple  avenue.  It  is  not  unreason- 
able that  the  Village  should  be  required  to  accept  the  streets 
as  indicated  and  assume  the  maintenance  of  them. 

Since  the  submission  of  this  case  the  Commission  has 
received  a  number  of  letters,  written  by  residents  of  the 
village  of  Monroe  indicating  their  preference  for  the  Main 
Street  site.  It  appears  to  be  the  view  of  the  writers  of  these 
letters  that  the  Commission  has  power  to  determine  in  this 
case  whether  the  Railroad  should  locate  its  station  on  the 
Main  Street  site  or  upon  the  Carpenter  site.  In  answer  to 
such  communications  it  is  sufficient  to  refer  to  what  has  been 
said  in  the  first  part  of  this  memorandum  concerning  the 
powers  of  the  Commission  in  that  regard. 

It  is  the  opinion  of  the  Commission  that  if  the  Village 
authorities  persist  in  the  position  they  have  taken  as  outlined 
in  the  letter  of  James  R.  Sutherland  dated  February  6^  1912, 
above  quoted,  the  case  should  be  closed  upon  the  records  of 
the  Commission.  A  reasonable  time  should  be  granted  to  the 
Village  for  a  careful  consideration  of  the  situation  in  the 
light  of  the  facts  as  hereinbefore  set  forth.  To  that  end  an 
order  should  be  entered  directing  that  unless  the  Village 
authorities  shall  on  or  before  the  1st  day  of  April,  1912,  com- 
ply with  the  suggestion  of  the  Commission  as  outlined  in  its 
letter  to  James  R.  Sutherland  dated  February  1,  1912,  and 
above  set  forth,  and  shall  file  with  the  Commission  a  state- 
ment or  resolution  of  the  Village  board  that  the  highways 
hereinbefore  described  will  be  accepted  as  pointed  out  in  said 
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letter,  then  the  petition  shall  be  dismissed  and  the  case  finally 
closed  upon  the  records  of  the  Ck)mmission. 

It  is  needless  to  point  out  the  fact  that  if  the  respondent, 
the  Erie  Eailroad  Company,  shall  of  its  own  motion  adopt 
the  Main  Street  site  and  present  the  same  to  the  Commission 
as  its  choice  of  a  station,  in  pursuance  to  its  letter  of  June 
12,  1911,  hereinbefore  set  forth,  a  new  situation  would  arise 
which  would  require  further  consideration.  Up  to  the  pres- 
ent time  the  respondent  has  not  presented  any  other  plan  than 
the  so  called  "  Carpenter  Site  "  plan,  and  in  consequence  no 
other  plan  has  been  carefully  considered  by  the  Commission. 
Should  the  Main  Street  plan  or  any  other  plan  be  presented 
by  the  Railroad  company  to  the  Commission,  careful  con- 
sideration would  be  given  to  the  same ;  and  the  determination 
of  the  Commission  as  to  its  adequacy  would  be  made  upon 
the  lines  hereinbefore  laid  down. 
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In  the  Matter  of  the  Application  of  Adirondack  Electric 
Power  Corporation  to  issue  its  capital  stock  to  the 
amount  of  $12,000,000,  and  its  fifty-year  gold  bonds  to 
the  amount  of  $5,000,000. 

In  cases  of  application  by  a  corporation  organized  pursuant  to  sec- 
tion 9  of  the  Stock  Corporation  Law  as  reorganization  of  a  corpora- 
tion whose  property  has  been  sold  on  foreclosure  or.  judicial  sale,  for 
authorization  to  issue  stock  and  bonds  in  conformity  with  the  terms 
of  the  plan  or  agreement  for  reorganization  entered  into  pursuant  to 
section  10  of  the  Stock  Corporation  Law,  the  powers  of  the  Commis- 
sion are  limited  by  the  decision  of  the  Court  of  Appeals  in  the  case 
People  ex  rel.  Third  Avenue  Railway  Company  vs.  Publio  Service  Com- 
miaaion  for  the  Firat  Diatrict  of  the  State  of  New  York,  203  N.  Y.  299. 

Under  that  decision  the  Commission  seems  to  have  but  two  functions : 

1.  To  determine  whether  the  applicant  is  in  fact  a  corporation  duly 
incorporated  pursuant  to  section  9  of  the  Stock  Corporation  Law; 

2.  To  determine  whether  the  securities  required  by  the  plan  of 
reorganization  are  in  excess  of  those  of  the  company  to  whose  prop- 
erty and  franchises  the  applicant  has  succeeded. 

The  general  object  of  section  9  of  the  Stock  Corporation  Law  is  to 
permit  the  reorganization  of  one  corporation  and  not  the  consolida- 
tion of  two  or  more  distinct  and  unrelated  corporations. 

If,  however,  prior  to  tKe  attempted  reorganization  there  has  been 
created  a  substantial  business  and  material  unity  which  can  not  be 
destroyed  without  material  loss  and  injury  to  the  parties  interested  in 
the  corporations,  that  unity  may  be  perpetuated  in  a  reorganization. 

Decided  February  19,  1912. 

Edgar  T.  Brackett,  Charles  II.  Tyler,  for  applicant 

Stevens,  Chairman: 

Adirondack  Electric  Power  Corporation  has  filed  its  peti- 
tion with  this  Commission,  asking  that  pursuant  to  section 
69  of  the  Public  Service  Commissions  Law  this  Commission 
authorize  it  to  issue  twelve  million  dollars  ($12,000,000) 
of  capital  stock,  divided  into  one  hundred  and  twenty  thou- 
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dand  (120,000)  shares,  of  which  $2,500,000,  or  25,000 
shares,  shall  be  preferred  stock,  and  $9,500,000,  or  95,000 
shares,  shall  be  common  stock;  and  shall  also  authorize  the 
issue  by  it  of  $5,000,000  of  fifty-year  gold  bonds  bearing 
interest  at  5  per  cent. 

It  also  has  filed  with  its  petition  a  certified  copy  of  its 
certificate  of  incorporation,  by  which  it  appears  that  said 
certificate  of  incorporation  was  filed  in  the  ofiice  of  the 
Secretary  of  State  of  the  State  of  New  York  on  the  27th 
day  of  December,  1911,  and  in  the  office  of  the  Clerk  of 
the  County  of  Saratoga  on  the  same  day.  It  further 
appears  from  said  certificate  of  incorporation  that  said 
Adirondack  Electric  Pow^er  Corporation  purports  to  be  incor- 
porated pursuant  to  the  provisions  of  section  9  of  the  Stock 
Corporation  Law,  as  a  reorganization  of  the  following 
domestic  corporations  of  the  State  of  New  York:  (1) 
Hudson  Kiver  Water  Power  Company,  (2)  Hudson  River 
Power  Transmission  Company,  (3)  Saratoga  Gas,  Electric 
Light  and  Power  Company,  (4)  Hudson  River  Electric 
Company,  (5)  Hudson  River  Electric  Power  Company,  (6) 
Madison  County  Gas  and  Electric  Company,  (7)  Empire 
State  Power  Company. 

Hearings  were  had  upon  the  application  on  the  10th  day 
of  January  and  the  13th  day  of  February,  1912,  at  which 
hearings  both  oral  and  documentary  proofs  were  submitted 
by  the  applicant  in  support  of  the  matters  of  fact  open  to 
inquiry  by  this  Commission. 

The  first  question  for  investigation  in  this  case  is  what 
matters  in  it  are  open  to  our  inquiry  and  decision.  The 
Commission  has  uniformly  held  in  reorganization  cases  that 
a  reorganized  corporation  should  come  to  us  upon  precisely 
the  same  footing  as  any  other  corporation  in  the  matter  of 
an  issue  of  stocks  and  bonds.  It  has  acted' upon  this  prin- 
ciple in  various  cases  with  excellent  results,  imiformly  hold- 
ing that  an  issue  of  stocks  and  bonds  must  bear  a  proper 
relation  to  the  value  of  the  property  for  which  they  were 
issued. 
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This  view  of  the  law  was  overturned  by  the  Court  of 
Appeals  in  People  ex  rel.  Third  Avenue  Railway  Company 
vs.  Public  Service  Commission  for  the  First  District  of  the 
State  of  New  York,  203  N.  Y.  299,  decided  November  21, 
1911.  In  that  case  it  was  held  to  be  necessary  for  a  reor- 
ganized corporation  to  apply  to  the  proper  commission  for 
authorization  to  issue  stocks  and  bonds  pursuant  to  the  plan 
of  reorganization.  The  court  further  held  that  in  the  case 
before  the  court  the  Public  Service  Commission  for  the 
First  District  was  not  justified  in  refusing  the  authorization 
applied  for  because  the  value  of  the  mortgaged  property  and 
the  amount  of  new  capital  to  be  invested  were  less  than  the 
amount  of  the  securities  to  be  issued  by  the  corporation. 
As  we  read  the  decision,  it  was  held  that  if  the  amount  of 
capital,  to  wit  stocks  and  bonds,  fixed  by  the  reorganization 
plan,  was  not  inconsistent  with  the  laws  of  the  State,  that 
such  amount  was  binding  upon  the  commission,  and  that 
the  fact  that  the  value  of  the  property  was  less  than  the 
value  of  the  securities  proposed  to  be  issued  was  a  matter  of 
no  consequence.  The  commission  in  that  case  was  in  effect 
required  to  authorize  the  issuance  of  stocks  and  bonds  to 
an  amount  very  largely  in  excess,  according  to  its  finding, 
of  the  value  of  the  property  involved  and  the  amount  of 
new  capital  to  be  brought  into  the  concern. 

We  see  no  escape  from  the  conclusion  that  this  determina- 
tion of  the  Court  of  Appeals  is  binding  upon  this  Com- 
mission so  far  as  the  amount  of  the  securities  to  be  issued 
is  concerned,  and  we  are  unable  to  perceive  how  it  is  possible 
for  us  to  act  in  cases  of  corporations  organized  under  section 
9  of  the  Stock  Corporation  Law  upon  the  rule  which  we 
have  hitherto  believed  to  be  the  correct  one :  that  securities 
should  not  be  issued  except  they  bore  a  proper  and  definite 
relation  to  the  value  of  the  property  which  they  represented. 

The  foregoing  considerations  have  led  us  to  inquire  with 
particularity  what  our  powers  are  in  a  case  of  this  kind. 
We  have  been  unable  to  discover  that  we  have  any  power  or 
function  whatsoever  except  in  two  particulars.    The  first  of 
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these  is  whether  the  applicant  is,  in  fact,  a  corporation  duly 
incorporated  pursuant  to  the  laws  of  the  State  under  section 
9  of  the  Stock  Corporation  Law  and  entitled  to  all  the  rights 
flowing  from  such  incorporation.  To  that  question  we  have 
addressed  ourselves  with  great  care.  The  articles  of  incor- 
poration in  effect  purport  to  be  a  reorganization  of  seven 
corporations.  It  has  been  urged  upon  us  that  it  is  entirely 
permissible  to  allow  a  reorganization  of  two  or  more  corpora- 
tions into  one  pursuant  to  the  provisions  of  section  9.  The 
basis  for  this  contention  upon  the  part  of  the  applicant 
is  found  in  section  35  of  chapter  22  of  the  Consolidated 
Laws,  reading  as  follows :  "  Words  in  the  singular  number 
include  the  plural  and  in  the  plural  number  include  the 
singular."  Counsel  have  submitted  an  elaborate  brief  in 
support  of  this  contention.  We  are,  however,  unable  to  agree 
with  the  conclusion  which  they  reach.  It  is  our  opinion  that 
distinct  and  unrelated  corporations  are  not  covered  by  the 
provisions  of  section  9  to  the  extent  that  they  may  reor- 
ganize into  one  corporation.  Section  110  of  chapter  22  of 
the  Consolidated  Laws,  being  part  of  the  chapter  in  which 
section  35  hereinbefore  quoted  is  a  part,  reads  as  follows: 
**  This  chapter  is  applicable  to  every  statute  unless  its  gen- 
eral object  or  the  context  of  the  language  construed,  or  other 
provisions  of  law  indicate  that  a  different  meaning  or  appli- 
cation was  intended  from  that  required  to  be  given  by  this 
chapter." 

It  seems  to  us  clear  that  the  general  object  of  section  9 
is  to  permit  the  reorganization  of  one  corporation  and  not 
the  consolidation  of  two  or  more  corporations  under  the 
guise  of  a  reorganization.  This  much  should  be  stated  clearly 
in  order  to  avoid  any  possible  question  as  to  the  position 
of  this  Commission  in  future  cases  which  may  arise. 

This  consideration,  however,  does  not  dispose  of  the  case. 
Two  corporations  may  have  become  in  some  manner  so  uni- 
fied and  interrelated  as  to  make  it  impossible  that  there 
should  be  any  reorganization  of  each  separate  corporation. 
If  prior  to  the  attempted  reorganization  there  has  been  cre- 
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ated  a  substantial  business  and  material  unity  which  can 
not  be  destroyed  without  material  loss  and  injury  to  the 
parties  interested  in  the  corporations,  that  unity  may,  in 
our  judgment,  be  perpetuated  by  a  reorganization,  since 
there  is  no  other  way  in  which  the  parties  interested  can 
avail  themselves  of  the  benefit  of  the  statute.  In  such  a  case, 
'  although  the  corporations  may  be  distinct  legal  entities,  the 
general  object  of  the  statute  can  only  be  attained  by  con- 
sidering the  words  of  section  9  in  the  plural,  as  is  permitted 
by  section  35.  It  is  only  just  that  parties  interested  in 
insolvent  corporations  should  have  the  benefit  of  the  reor- 
ganization provision  of  the  statute;  and  where  it  is  impos- 
sible to  have  such  benefit  except  by  reorganizing  two  or 
more  legally  distinct  corporations  into  one,  the  words  of  the 
statute,  in  our  judgment,  should  be  construed  in  the  plural 
as  well  as  in  the  singular.  It  is  in  this  way  that  the  just 
and  beneficial  spirit  of  the  statute  is  preserved. 

Applying  this  principle  to  the  case  before  us,  we  find  that 
by  a  decision  of  the  tinited  States  Circuit  Court  six  of  the 
corporations  involved  have  been  treated  as  in  effect  one.  The 
court  has  refused  to  separate  them,  and  has  ordered  the  prop- 
erty of  the  entire  six  to  be  sold  pursuant  to  the  provisions 
of  one  judgment  as  the  property  practically  of  one  corpo- 
ration. In  the  opinion  of  the  United  States  District  Judge 
rendered  upon  ordering  the  decree  pursuant  to  which  those 
properties  were  sold,  in  July,  1911,  we  find  the  following 
language: 

As  stated,  for  some  years  the  plants  were  Txm  as  one  concern  under 
one  management.  The  earnings  of  all  the  companies  were  massed  and 
used  for  the  benefit  of  all.  Money  borrowed  and  property  and  supplies 
purchased  were  used  for  the  benefit  of  all.  The  proceeds  of  bonds 
sold  went  for  the  benefit  of  three  or  four  of  these  corporations  at 
least,  and  in  some  cases  for  the  benefit  of  all.  The  same  officers  and 
the  same  employees  in  part  did  the  work  for  all  the  companies. 
The  Oneida  plant  was  an  exception  in  some  respects.  It  is  far  from 
probable  that  it  can  ever  be  known  what  the  equities  are  between 
these  several  corporations  if  torn  apart,  so  to  speak,  and  sold  as 
separate  concerns.     Some,  one   at   least,  generate  electricity   and   do 
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nothuig  else.  Some  generate  electricitj  and  manufacture  gas  and  do 
nothing  else;  while  some  transmit,  and  others  both  generate  and  manu- 
facture and  transmit  and  sell.  Connected  and  operated  as  one  whole 
as  a  system,  they  are  of  great  value.  As  single  corporations,  some 
would  be  of  little  value.  If  these  corporate  properties  are  separated, 
go  apart,  and  efforts  are  made  by  litigation,  as  would  be  inevitable, 
to  settle  their  rights  as  between  themselves  and  then  establish  busi- 
ness relations,  the  litigations  would  be  ruinous  and  well  nigh  endless. 

This  language  seems  to  us  to  be  just,  and  the  facts  seem 
to  warrant  the  conclusion  of  the  learned  judge  that  the  prop- 
erties of  six  of  the  corporations  should  be  treated  as  a  whole 
and  not  torn  apart  to  the  injury  of  everybody  interested 
therein.  This  language,  however,  applies  to  only  six  of  the 
corporations  and  not  to  the  Empire  State  Power  Company, 
the  property  of  which  was  not  sold  pursuant  to  a  decree  of 
the  TJnit-ed  States  Circuit  Court  but  upon  a  statutory  fore- 
closure pursuant  to  a  power  of  sale  contained  in  the  mort- 
gage. It  is  unnecessary  to  detail  the  precise  situation  with 
reference  to  the  Empire  State  Power  Company.  Being 
satisfied  that  a  substantial  unity  of  the  property  of  this 
corporation  with  the  properties  of  the  other  six  was  not  estab- 
lished by  the.  record  of  the  judgment  in  the  United  States 
Circuit  Court,  which  was  introduced  in  evidence  before  us, 
we  required  from  the  applicant  further  proof  as  to  the  rela- 
tion of  the  property  of  this  company  to  the  others;  and 
without  detailing  that  proof  it  is  sufficient  to  say  that  it 
shows  conclusively  that  the  property  of  the  Empire  State 
Power  Company  was  an  essential  part  of  the  corporate 
system  and  that  to  tear  it  out  from  that  connection  and 
attempt  to  treat  it  separately  would  be  of  great  injury  to 
the  creditors  of  the  entire  system. 

We  are  inevitably  led  to  the  conclusion  that  a  substantial 
unity  existed  between  all  the  corporations  attempted  to  be 
reorganized  in  business  management  and  in  physical  relation, 
such  as  to  justify  us  in  saying,  as  the  United  States  Court 
said,  that  they  are  to  all  practical  intents  and  purposes  one 
corporation  although  separate  legal  entities.    We  therefore 
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must  hold  that  the  applicant  is  lawfully  incorporated  under 
the  provisions  of  section  9  of  the  Stock  Corporation  Law. 

The  second  question  in  the  case  arises  from  a  dictum  of 
the  Court  of  Appeals  in  the  Third  Avenue  case.  This  dictum 
was  not  essential  to  the  decision  of  that  case,  and  seems  to 
have  been  uttered  as  a  precaution  against  a  possible  inter- 
pretation of  the  decision.  We  have  been  unable  to  discover 
any  provision  of  the  statute  upon  which  it  is  based,  but  it 
being  an  expression  of  opinion  of  the  court  of  last  resort  we 
have  felt  ourselves  bound  to  treat  it  as  binding  upon  us. 
This  dictum  is  as  follows: 

We  do  not  say  that  in  the  reorganization  of  a  railroad  the  new  cor- 
poration is  authorized  to  issue  securities  in  excess  of  those  of  the 
company  to  whose  property  and  franchises  it  has  succeeded  and  the 
new  money  that  may  be  put  in  the  enterprise.  Such  a  plan  would  be 
plainly  inconsistent  with  the  spirit  of  the  Public  Service  Commissions 
Law  against  the  issue  of  "  watered "  stock  or  bonds,  but.  up  to  the 
limit  we  have  named,  the  new  corporation  has  the  right  to  issue 
securitiea. 

This  Commission  had  supposed  that  the  spirit  of  the 
Public  Service  Commissions  Law  was  to  prevent  the  issue 
of  any  watered  stock  or  bonds.  The  limitation  here  is  that 
the  reorganizers  of  an  insolvent  corporation  may  water  the 
stock  and  bonds  up  to  the  amount  that  the  stock  and  bonds 
of  the  former  corporations  were  watered,  but  no  more.  Why 
the  line  should  be  drawn  at  this  point  we  do  not  understand ; 
but  it  being  drawn  there  it  is  our  duty  to  enforce  it.  A 
careful  examination  of  the  facts  discloses  that  there  were 
outstanding  of  the  seven  corporations  involved  stocks  and 
bonds  amounting  to  $27,289,000.  A  portion  of  these  stocks 
and  bonds  was  owned  by  one  or  more  of  the  companies 
themselves,  and  there  were  outstanding  in  the  hands  of  the 
public  stocks  and  bonds  to  the  amount  of  $16,382,000. 
There  may  have  been  some  doubt  as  to  the  validity  of  some 
of  these  stocks  and  bonds  in  the  hands  of  the  public,  and  we 
understand  that  contest  was  made  in  the  United  States 
Circuit  Court  upon  that  point.  Such  doubt,  however,  has 
been  resolved  by  the  court  itself,  which  has  adjudicated  the 
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validity  of  all  of  the  securities  thus  outstanding  which  are 
in  any  way  questionable.  Other  stocks  which  were  owned 
by  some  of  the  companies  involved,  and  the  validity  of  which 
does  not  appear  to  be  open  to  question,  are  sufficient  in 
amount  to  bring  the  aggregate  of  unquestionable  securities 
above  $17,000,000,  and  this  exclusive  of  any  new  money 
which  it  may  be  proposed  to  put  into  the  reorganized  corpo- 
ration. We  therefore  must  find  as  a  matter  of  fact  that  the 
applicant  has  brought  itself  within  the  provisions  of  the 
dictum  above  cited.  We  know  of  no  other  question  in  the 
case  upon  which  we  are  at  liberty  to  pass.  We  have  not 
found  ourselves  able  to  inquire  into  the  value  of  the  prop- 
erties involved  by  reason  of  the  decision  in  the  Third  Avenue 
case.  Ko  evidence  has  been  submitted  to  us  concerning  the 
value  of  such  properties.  We  are  entirely  unable  to  say  what 
such  value  is,  and  it  is  but  just  to  the  Commission  that  it 
should  be  of  record  that  it  makes  the  decision  in  this  case, 
authorizing  the  capitalization  proposed  by  the  plan  of  reor- 
ganization, without  reference  to  the  value  of  the  properties 
to  be  taken  over  by  the  new  corporation,  solely  because  the 
law  as  interpreted  by  the  Court  of  Appeals  compels  us  to 
make  sucb  decisioiL 
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In  the  Matter  of  the  Complaint  of  the  Town  Board  of  New- 
stead  AND  President  and  Board  of  Trustees  of  thk 
ViT.LAOE  OF  Akron  against  The  New  York  Central 
AND  Hudson  River  Railroad  Company  as  to  reconstruc- 
tion of  Buell  Street  overhead  bridge  crossing  in  said 
village. 

The  former  Board  of  Railroad  Commissioners,  in  1899,  ordered  the 
elimination  of  a  grade  highway  crossing  over  a  steam  railroad  and 
directed  that  the  highway  be  carried  over  the  railroad  tracks  upon  a 
wooden  bridge.  The  bridge  was  constructed  in  conformity  to  the  terms 
of  the  order,  accepted  by  the  Board,  and  paid  for  as  required  by  statute. 
It  was  opened  to  traffic  in  November,  1900,  and  has  been  in  use  since 
that  time.  The  railroad  company  is  ready  to  maintain  the  bridge  as 
required  by  law.  The  bridge,  however,  has  become  inadequate  in  size 
and  strength  to  carry  existing  traffic. 

Heldf  That  this  Commission  has  no  power  to  order  the  demolition 
of  the  existing  bridge  and  the  construction  of  a  new  steel  bridge  of 
larger  dimensions. 

Decided  March  8,  1912. 

James  E.  Faxon  for  complainants. 
Alfred  Becker  for  respondent 

Stevens,  Chairman: 

The  village  of  Akron  is  situate  within  the  limits  of  the 
town  of  Xewstead,  in  the  coiincj  of  Erie.  Along  the  boun- 
dary line  between  the  village  and  the  township  extends  a  pub- 
lic highway  known  as  BuoU  street,  the  boundary  line  being 
the  center  line  of  the  street.  Upon  Buell  street  there  is  a 
highway  bridge  crossing  the  tracks  of  the  New  York  Central 
and  Hudson  River  railroad.  This  bridge  was  constructed 
pursuant  to  a  determination  of  the  Board  of  Railroad  Com- 
missioners made  on  the  16th  day  of  August,  1899,  pursuant 
to  the  provisions  of  then  section  62  of  the  Railroad  Law. 
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eliminating  a  highway  grade  crossing  at  this  point.  The 
bridge  was  completed  and  opened  for  traffic  on  or  about  the 
Ist  day  of  November,  1900,  was  accepted  by  the  Board  of 
Eailroad  Commissioners,  was  paid  for  in  the  manner  pre- 
scribed by  statute,  and  has  been  in  continuous  use  since  the 
day  it  was  opened  for  that  purpose.  The  bridge  is  a  wooden 
bridge  with  bench  resting  upon  concrete  masonry  piers,  with 
approaches  constructed  of  earth. 

It  is  alleged  that  the  bridge  is  now  in  an  unsafe  condition 
and  ought  to  be  replaced  within  a  short  time.  Within  the 
year  last  passed  it  has  been  determined  by  the  State  Highway 
Commission  that  Buell  street  at  this  point  shall  be  improved 
as  a  county  highway.  All  the  necessary  proceedings  have 
been  taken  for  that  purpose,  and  the  contract  for  the  con- 
struction and  improvement  of  this  highway  has  been  let  and 
the  work  thereon  has  been  commenced.  The  bridge  now  con- 
sists of  a  roadway  sixteen  feet  in  width. 

The  town  board  of  the  Town  of  Newstead  and  the  village 
board  of  the  Village  of  Akron  petition  this  Commission  for 
the  entire  reconstruction  of  the  bridge  upon  a  different  plan 
from  that  adopted  by  the  Board  of  Bailroad  Commissioners. 
They  ask  that  it  shall  have  a  roadway  twenty-four  feet  in 
width  instead  of  sixteen  feet  as  at  present;  that  it  shall  be 
constructed  of  steel  with  a  solid  concrete  floor  instead  of  wood 
with  a  plank  floor  as  at  present;  and  that  the  grade  of  the 
approach  to  the  bridge  upon  the  north,  which  is  now  7  per 
cent,  be  reduced. 

The  Railroad  company  is  willing  to  make  such  repairs  to 
the  present  bridge  as  will  comply  with  the  terms  of  the  statute 
charging  it  with  the  maintenance  thereof.  This,  however,  is 
not  acceptable  to  the  petitioners.  The  difficulty  is  with  the 
character  of  the  structure  rather  than  its  present  condition. 
A  larger  and  stroneror  bridge  is  required  at  this  place  than 
was  ordered  bv  the  Board  of  Railroad  Commissioners,  and 
the  municipalities  affected  have  thought  that  possibly  this 
structure  could  be  erected  under  the  provisions  of  section  91 
of  the  Railroad  Law  for  the  elimination  of  grade  crossings. 


Digitized  by 


Google 


252  Overhead  Bridge  Crossing,  Akron 

p.  s.  C,  2d  D. 

The  difficulty  with  this  position  is  that  the  grade  crossing 
was  eliminated  by  an  order  of  the  Board  of  Railroad  Commis- 
sioners :  no  grade  crossing  exists  at  this  point,  and  hence  the 
provisions  of  section  91  are  wholly  inapplicable  to  the  case. 

The  question  is,  what  power  this  Commission  has  to  require 
an  entirely  new  structure  upon  a  different  plan  to  be  erected 
at  this  point.  Obviously,  we  have  no  power  to  do  this  unless 
there  is  some  specific  provision  of  some  statute  conferring  it 
upon  us.  Our  attention  has  not  been  called  to  any  such 
statute  nor  have  we  been  able  to  find  any. 

It  is  urged  upon  us  that  it  might  be  possible  to  reopen  the 
decision  of  the  Board  of  Railroad  Commissioners  and  make 
a  new  decision  therein.  This  argument  proceeds  upon  the 
assumption  that  all  determinations  of  the  Board  of  Railroad 
Commissioners  are  open  to  review  by  this  Commission.  This 
Commission  does  not  have  such  power.  The  only  provision 
which  can  be  invoked  in  such  a  case  is  the  last  sentence  of  sec- 
tion 125  of  the  Public  Service  Commissions  Law,  reading  as 
follows : 

Any  investigation,  examination  or  proceeding  undertaken,  com- 
menced or  instituted  by  the  said  boards  or  commission  or  either  of 
them  prior  to  July  first,  nineteen  hundred  and  seven,  may  be  con- 
ducted and  continued  to  a  final  determination  by  the  proper  public 
service  commission  in  the  same  manner,  under  the  same  terms  and 
conditions,  and  with  the  same  effect  as  though  such  boards  or  com- 
mission Iiad  not  been   abolished. 

This  provision  very  clearly  refers  to  cases  which  were  pend- 
ing and  undetermined  on  July  1,  1907.  It  can  not  be  justly 
construed  to  apply  to  a  case  which  hadT3een  brought  to  a  final 
determination  seven  years  before  that  date  in  which  the 
bridge  had  been  accepted  and  the  rights  of  the  parties 
fixed  and  determined  by  an  order  of  the  Board  of  Railroad 
Commissioners.  The  expenditure  incurred  in  erecting  the 
bridge  was  paid  in  accordance  with  the  provisions  of  the 
statute  many  years  since.  To  make  another  determination 
requiring  an  expenditure  for  a  new  structure  under  this 
section  would  be  a  clear  perversion  of  its  terms. 


Digitized  by 


Google 


Overhead  Bridge  Crossing,  Akron  253 

Vol.  III. 

The  theory  of  the  grade  crossing  elimination  law  as  it  now 
stands  seems  to  be  that  when  a  structure  is  once  ordered  for 
the  purpose  of  an  elimination,  that  identical  structure  shall 
forever  remain,  being  maintained  in  proper  condition,  how- 
ever, by  the  Railroad  company.  There  is  an  obvious  defect 
in  the  law  in  cases  where  the  growth  of  traffic  has  made  the 
structure  once  ordered  inadequate  and  insufficient  to  accom- 
modate the  public  travel.  This  should  be  corrected  by  legis- 
lation, but  it  is  obvious  that  we  can  now  make  no  enforceable 
order  which  would  require  .anybody  to  pay  the  expense  of 
carrying  out  its  provisions. 

To  require  the  Eailroad  company  to  repair  the  existing 
bridge  does  not  meet  the  situation. 

This  Commission,  therefore,  recommends  proper  legisla- 
tion which  will  enable  it  to  deal  adequately  with  the  situation 
herein  presented. 
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In  the  Matter  of  the  Petition  of  the  Patchogue  Electeic 
Light  Company  under  section  68  of  the  Public  Service 
Commissions  Law  for  permission  to  begin  construction 
in  a  portion  of  the  town  of  Southampton,  Suffolk  coimty, 
of  poles,  wires,  and  fixtures  for  transmitting  and  furnish- 
ing to  the  public  electricity  for  light,  heat,  or  power,  and 
for  approval  of  the  exercise  of  a  franchise  therefor  received 
by  said  company  from  the  town  board  and  town  super- 
intendent of  highways  of  said  Town. 

The  Suffolk  Ldght,  Heat  and  Power  Company  operates  under  a  fran- 
chise from  the  Town  of  Southampton  granted  in  October,  1903,  which 
it  exercised  in  the  eastern  portion  of  said  town  before  the  Public 
Service  Commissions  Law  was  enacted.  The  town  of  Southampton  is 
approximately  twenty-five  miles  in  length  from  east  to  west. 

The  Patchogue  Electric  Light  Company,  the  petitioner,  has  also  a 
franchise  from  said  Town  dated  October  26,  1911,  allowing  it  to  serve 
a  district  two  or  three  miles  in  width  known  as  the  Speonk  or  Eastport 
lighting  district,  at  the  extreme  western  end  of  the  town.  The  peti- 
tioner in  this  proceeding  asks  leave  to  exercise  said  franchise. 

The  Suffolk  company  has  at  the  present  time  no  constructed  line 
nearer  than  twelve  miles  from  the  territory  sought  to  be  occupied  by  the 
petitioner  and  has  no  investment  whatsoever  in  that  territory. 

The  Suffolk  company  requests  that  the  petition  be  denied  on  the 
ground  that  it  intends  to  construct  its  line  to  the  Suffolk  territory  at 
some  time  in  the  future  and  supply  electricity  there  imder  its  franchise. 

Hddj  That  the  Suffolk  company  has  shown  no  good  reason  why  the 
petition  should  be  denied.  The  reason  for  refusing  to  one  corporation 
permission  to  exercise  a  franchise  to  begin  construction  in  a  territory 
already  occupied  by  another  is  to  prevent  duplication  of  plants  and 
hurtful  competition  between  the  two  companies,  with  the  attendant 
ultimate  cost  to  the  public  and  the  detriment  to  service  which  is 
likely  to  ensue  where  two  companies  are  occupying  a  territory  which 
is  rich  enough  to  support  only  one.  These  reasons  are  not  present 
in  this  case. 

It  can  not  be  said  that  the  exercise  of  a  franchise,  although  granted 
for  a  town  at  large  and  exercised  in  one  part  of  it,  necessarily 
preempts  the  territory  in  all  other  parts  of  the  town  to  the  extent 
of  barring  out  all  other  lighting  companies  from  exercising,  in 
localities  not  actually  occupied,  franchises  properly  granted. 
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No  opinion  is  expressed  as  to  whether  the  Suffolk  company  has  or 
has  not  a  right  to  exercise  its  franchise  in  the  Speonk  district. 

The  opinion  of  the  Commission  in  the  case  of  the  application  of  the 
Islip  Electric  Light  Company  for  permission  to  exercise  franchises  in 
the  villages  of  Islip  and  East  Islip^  Suffolk  county,  decided  May  5, 
1910,  confirmed. 

Submitted  February  3,  1912.     Decided  March  26,  1912. 

Joseph  r.  Losee  for  petitioner. 

Timothy  A.  Leary  for  the  Suffolk  Light,  Heat  and  Power 
Company,  in  opposition. 

Olmsted^  Commissioner: 

The  town  of  Southampton,  in  Suffolk  county,  is  situated 
on  the  southerly  side  of  Long  Island  and  extends  from  east 
to  west  approximately  twenty-five  miles.  Its  population  is 
located  along  the  Long  Island  shore  in  what  has  been 
described  in  this  proceeding  as  a  fringe.  The  northern  por- 
tions of  the  town  are  very  sparsely  inhabited.  The  incor- 
porated village  of  Southampton  is  located  in  the  eastern  end 
of  the  town.  The  unincorporated  village  of  Eastport  is 
located  at  the  extreme  western  end.  The  town  of  South- 
ampton is  adjoined  by  the  town  of  Brookhaven  on  the  west, 
and  a  part  of  the  village  of  Eastport  is  situated  in  the  town 
of  Brookhaven  and  part  of  it  in  the  town  of  Southampton. 
The  population  of  that  portion  of  Eastport  situate  in  the 
town  of  Southampton  is  about  five  hundred.  South  of  the 
village  of  Eastport,  and  about  one  and  a-half  to  two  miles 
therefrom,  is  located  the  unincorporated  village  of  Speonk. 
(For  the  sake  of  convenience,  all  villages  incorporated  or 
unincorporated  will  be  referred  to  by  that  title,  although  of 
those  mentioned  herein  the  villages  of  Southampton  and 
Patchogue  are  the  only  ones  incorporated.) 

A  lighting  district  known  as  the  Eastport  lighting  district 
has  been  established  in  the  western  end  of  the  town  of  South- 
ampton. This  district  includes  portions  of  the  village  of 
Eastport  located  in  the  town  of  Southampton,  the  village 
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of  Speonk,  and  the  hamlet  of  Remsenburg.  This  district  is 
bounded  on  the  east  by  the  Speonk  river. 

The  distance  from  the  Speonk  river  (v^rhich  is  practically 
the  eastern  boundary  of  the  village  of  Eastport)  to  tlie 
village  of  Southampton  is  about  twenty  miles.  Within  this 
distance,  proceeding  from  the  Speonk  river  toward  the  east, 
are  located  the  village  of  West  Hampton  where  a  lighting 
district  has  been  established,  the  village  of  Quogue  where 
another  lighting  district  has  been  established,  and  the  vil- 
lages of  Good  Ground  and  Shinnecock  Hills,  all  unincorpo- 
rated villages. 

The  Patchogue  Electric  Light  Company,  the  petitioner 
in  this  proceeding,  is  located  at  the  incorporated  village  of 
Patchogue  in  the  town  of  Brookhaven,  which  is  situated 
about  sixteen  miles  westerly  of  the  village  of  Eastport.  The 
petitioner  has  extended  its  electric  lines  from  the  village  of 
Patchogue  to  the  postoffice  in  the  village  of  Eastport,  which 
is  located  in  the  town  of  Brookhaven  about  two  hundred 
feet  westerly  of  the  east  line  of  that  town.  It  is  now  supply- 
ing light  in  that  portion  of  the  village  of  Eastport  which  is 
located  in  the  town  of  Brookhaven.  It  has  obtained  from 
the  Town  of  Southampton  a  franchise  dated  October  26, 
1911,  giving  to  it  the  privilege  and  right  to  erect  and  main- 
tain poles,  fixtures,  and  wires,  and  to  construct  and  maintain 
necessary  poles  and  wires,  for  supplying  electricity  for 
light,  heat,  and  power  to  the  inhabitants  of  the  town  of 
Southampton  in  a  territory  described  as  "  west  of  Speonk 
river  and  south  of  a  line  one  thousand  feet  north  of  and 
parallel  with  the  Old  Country  Eoad  ".  The  territory  cov- 
ered by  this  description  includes  that  portion  of  the  village 
of  Eastport  located  in  the  town  of  Southampton,  the  village 
of  Speonk,  and  the  hamlet  of  Remsenburg.  It  is  approxi- 
mately three  miles  in  length  from  east  to  west. 

In  pursuance  of  this  franchise,  and  subject  to  the  permis- 
sion of  the  Commission  to  exercise  the  same,  the  petitioner 
has  made  a  contract  with  the  supervisor,  town  clerk,  and 
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justices  of  the  peace  of  the  Town  of  Southampton,  constitat- 
ing  the  town  board,  dated  November  28,  1911,  in  behalf  of 
the  EastpoTt  lifting  district  located  in  the  territory  last 
hereinbefore  described,  to  supply  said  lighting  district  with 
light  under  the  conditions  therein  named  for  a  period  of  ten 
years  from  the  date  thereof. 

The  petitioner  asks  in  this  proceeding  permission  under 
section  68  of  the  Public  Service  Commissions  Law  to  exer- 
cise its  franchise  in  that  part  of  the  town  of  Southampton 
described  therein  and  begin  construction  of  its  plant.  The 
Town  of  Southampton  has  granted  three  franchises  to  elec- 
tric light  companies.  The  first  was  granted  in  October,  1903, 
to  the  Southampton  Electric  Light  Company,  a  corporation 
whose  proper^  and  franchises  were  thereafter  purdiased  by 
the  Suffolk  Light,  Heat  and  Power  Company,  which  is  the 
company  now  doing  business  in  the  village  of  Southampton. 
The  franchise  named  is  the  one  under  which  the  Suffolk 
company  is  now  operating.  A  second  franchise  was  granted 
by  the  Town  of  Southampton  to  the  Eiverhead  Electric 
Light  Company,  giving  that  company  permission  to  operate 
in  the  town  of  Southampton  in  a  territory  west  of  the  Quan- 
tuck  creek.  This  franchise  was  granted  in  June,  1910.  The 
third  franchise  is  the  one  hereinbefore  set  forth,  granted  in 
October,  1911,  to  the  Patchogue  Electric  Light  Company. 

The  Riverhead  Electric  Light  Company  operates  in  the 
lifting  district  of  West  Hampton  located  immediately 
easterly  of  the  Eastport  and  Speonk  lighting  district  and 
between  that  district  and  the  district  at  present  occupied 
by  the  Suffolk  company.  The  Riverhead  company  has  filed 
with  the  Commission  a  consent  dated  November  23,  1911, 
that  an  order  be  entered  allowing  the  petitioner  to  operate 
in  the  town  of  Southampton  west  of  Speonk  river. 

The  petition  is  opposed  by  the  Suffolk  Light,  Heat  and 

Power  Company.    The  plant  of  that  company  is  located  in 

the  village  of  Southampton  where  it  has  also  a  distribution 

svstem.    It  has  extended  its  line  easterly  from  the  village  of 
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Southampton  to  the  village  of  Water  Mill,  a  distance 
approximately  of  two  miles.  It  has  also  recently  extended 
its  line  westerly  from  the  village  of  Southampton  to  a  point 
beyond  the  Shinnecock  Hills.  It  has  erected  poles  through 
the  Shinnecock  Hills  but  no  wire  has  as  yet  been  placed 
upon  the  poles,  and  the  poles  reach  westerly  from  South- 
ampton to  the  Shinnecock  canal,  a  distance  of  about  seven 
miles  from  Southampton.  Beyond  the  Shinnecock  canal 
westerly  the  Suffolk  company  has  placed  some  poles  upon 
the  ground  as  far  as  Quogue,  and  somis  holes  have  been  dug 
in  which  said  poles  are  to  be  set,  but  no  line  has  been  con- 
structed. At  the  present  time  the  actual  construction  of 
the  Suffolk  company  can  not  be  said  to  have  extended  west- 
erly farther  than  Shinnecock  canal,  or  possibly  Good 
Ground,  a  distance  of  twelve  or  thirteen  miles  from  the 
Speonk  river. 

The  ground  upon  which  the  objector,  the  Suffolk  Light, 
Heat  and  Power  Company,  asks  that  the  petition  be  denied 
is  that  it  intends  to  construct  its  line  farther  to  the  west 
and  eventually  to  reach  Eastport  and  Speonk  in  order  to 
s<erve  those  places  with  whatever  electric  current  is 
demanded  there. 

The  evidence  clearly  shows  that  at  the  present  time  the 
objector  has  no  investment  whatsoever  in  the  territory  cov- 
ered by  petitioner's  franchise  and  that  it  has  no  construction 
at  the  present  time  nearer  than  twelve  miles  from  the  peti- 
tioner's territory,  with  the  exception  of  the  poles  laid  on  the 
ground  and  some  holes  dug  immediately  west  of  the 
Shinnecock  canal. 

The  reason  for  refusing  to  one  corporation  permission  to 
exercise  a  franchise  and  begin  construction  in  a  territory 
already  occupied  by  another  is  to  prevent  duplication  of 
plants  and  hxirtful  competition  between  the  two  companies, 
with  the  attendant  ultimate  cost  to  the  public  and  the  detri- 
ment to  service  which  is  likely  to  ensue  where  two  companies 
are  occupying  a  territory  which  is  rich  enough  in  revenue 
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properly  to  support  only  one.  These  reasons  are  not  present 
in  this  case.  The  Suffolk  company  has  no  investment  what- 
ever in  the  territory  described  in  the  franchise  of  the  peti- 
tioner sought  to  be  exercised.  Its  nearest  constructed  line 
at  the  present  time  is  at  the  Shinnecock  canal,  which  is 
approximately  twelve  miles  east  of  the  east  line  of  the 
Speonk  river,  which  is  the  east  boundary  of  the  territory 
named  in  petitioner's  franchise. 

The  town  of  Southampton  is  over  twenty  miles  long  from 
east  to  west.  It  can  not  be  said  that  the  exercise  of  a  fran- 
chise, although  granted  for  the  town  at  large,  in  the  territory 
at  the  extreme  western  end  of  it  can  preempt  the  territory 
in  all  other  parts  of  the  town  to  the  extent  of  barring  out 
all  other  lighting  companies  from  exercising,  in  localities 
not  actually  occupied,  franchises  properly  granted.  This  is 
not  a  question  of  the  right  of  the  Suffolk  company  to  exer- 
cise its  franchise  in  the  Speonk  district  of  the  town  of 
Southampton,  and  no  opinion  is  expressed  as  to  whetlier  it 
should  have  that  right  or  not.  The  question  here  to  be 
determined  is  the  right  of  the  Patchogue  company  to  exer- 
cise its  franchise  in  that  district,  and  the  Suffolk  company 
has  shown  no  good  reason  why  it  should  not  be  permitted 
so  to  do.  The  principle  laid  down  by  the  Commission  in 
the  Islip  case,  decided  May  5,  1910,  applies  here,  for  the 
circumstances  are  practically  the  same. 

The  petitioner  is  now  actually  supplying  the  western 
portion  of  the  village  of  Eastport,  i.  e.  that  which  lies  in 
the  town  of  Brookhaven.  To  reach  the  eastern  portion  of 
that  village  it  has  only  to  construct  two  hundred  feet  of  line, 
and  it  will  then  be  able  to  reach  its  distribution  system  to  be 
constructed  in  the  Eastport  and  Speonk  lighting  district  and 
commence  giving  service  there.  The  Suffolk  company  at 
this  time  has  no  appreciable  investment  nearer  than  twelve 
miles  from  this  point.  Aside  from  its  legal  right  to  supply 
the  territory  at  Eastport  and  in  the  Speonk  lighting  district, 
the  Patchogue  company  is  the  logical  and  natural  company 
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to  give  the  service;  being  now  right  on  the  ground  widi  its 
wires. 

The  certificate  of  incorporation  of  the  petitioner  as  filed 
on  the  hearing  showed  a  somewhat  questionable  right  to 
operate  in  the  town  of  Southampton.  This  has  be^i  cured 
by  an  amended  certificate  which  has  been  adopted  by  the 
petitioner  and  duly  filed  with  the  county  clerk  of  Suffolk 
County  and  with  the  Secretary  of  State.  A  certified  copy 
of  this  amended  certificate  has  been  filed  with  the  Com- 
mission, and  shows  ihat  the  petitioner  has  now  the  right 
under  it  to  operate  in  any  part  of  Suffolk  county. 

The  petition  should  be  granted. 
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In  the  Matter  of  the  Application  of  The  New  York 
Cbntral  and  Hudson  Eiveb  Hailboad  Company  for 
authorization  to  purchase  from  The  New  York,  New 
Haven  and  Hartford  Eailroad  Company  291,600  shares 
of  the  common  stock  and  22  shares  of  the  preferred  stock 
of  the  New  York,  Ontario  and  Western  Railroad  Company. 

The  application  is  denied  for  the  following  reasons: 

1.  No  transfer  of  a  bare  majority  interest  in  the  stock  of  the  New 
York,  Ontario  and  Western  Railroad  Company  from  the  New  Haven  to 
the  Central  should  be  permitted  without  reasonably  guarding  the 
minority  stockholders  from  possiUe  oppre»»ion  by  the  majority  interest. 
No  means  are  apparent  by  whieh  this  can  be  done  in  this  case 
except  by  imposing  as  a  condition  of  the  authorization  that  the  Central 
■hall  take  over  such  of  the  minority  stock  as  may  be  offered  it  upon  the 
same  terms  per  share  as  it  pays  the  New  Haven.  If  the  minority  stock- 
holders availed  themselves  of  this  privilege,  it  would  make  the  purchase 
price  to  be  paid  by  the  Central  substantially  $26,000,000  and  involve  an 
annual  fixed  charge  for  interest  of  substaatialty  $1,150,000.  The  Com- 
mission 18  unwilling  to  impose  this  burden  upon  the  Central,  and  has 
had  its  attention  called  to  no  advantage  which  in  its  judgment  would 
compensate  for  the  disadvantages  involved  in  such  an  investment. 

2.  The  en^gies  of  the  Central  and  its  credit  and  resources  of  every 
nature  should  properly  be  devoted  to  the  public  duties  and  burdens  with 
which  it  is  now  charged  and  to  the  urgently  demanded  solution  of  the 
numerous  and  complicated  probl'ems  pressing  upon  it  in  connection  with 
the  proper  growth  and  development  of  its  existing  properties. 

Submitted  March  20,  1012.    Decided  April  2,  1012. 

Albert  H.  Harris  for  The  New  York  Central  and  Hudson 
River  Railroad  Company. 

Samuel  Untermyer  for  certain  stockholders  of  the  Rutland 
Railroad  Company. 
Stevens,  Chairman: 

The  New  York,  Ontario  and  Western  Railway  Company 
is  a  railroad  corporation  of  the  State  of  New  York  owning 
a  main  line  of  railroad  extending  from  Cornwall,  New  York, 
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to  Oswego,  New  York,  with  branch  lines  owned,  controlled 
by  ownership  of  stock,  or  leased,  reaching  Scranton,  Penna. ; 
Kingston,  Delhi,  Utica,  and  Monticello  in  the  State  of  New 
York.  It  has  trackage  rights  over  the  West  Shore  railroad, 
leased  to  The  New  York  Central  and  Hudson  River  Railroad 
Company,  from  Cornwall,  N.  Y.,  to  Weehawken,  N.  J.,  a 
distance  of  53.07  miles,  and  has  rights  to  the  use  of  the 
West  Shore  Railroad  terminal  facilities  at  Cornwall  and 
Weehawken,  which  rights  are  particularly  set  forth  in  a 
contract  dated  January  18,  1888. 

Its  capital  stock  issued  and  outstanding  consists  of 
581,139.8284  shares  of  common  stock  and  40  shares  of 
preferred  stock,  each  of  the  par  value  of  $100.  The  par 
value  of  the  common  stock  is  $58,113,983  and  of  the  pre- 
ferred stock  is  $4000. 

The  New  York,  New  Haven  and  Hartford  Railroad 
Company  owns  291,600  shares  of  the  common  stock  of  the 
par  value  of  $29,160,000,  and  22  shares  of  the  preferred 
stock  of  the  par  value  of  $2200.  The  New  York  Central 
and  Hudson  River  Railroad  Company  owns  none  of  the  stock 
except  ten  shares  of  the  preferred  stock. 

It  will  be  observed  that  the  New  Haven  company  owns  a 
bare  majority  of  the  total  stock  issued,  namely  $20,162,200, 
as  against  a  minority  interest  of  $28,955,783:  the  difference 
between  the  amounts  of  the  majority  and  minority  interests 
being  only  $206,417. 

The  New  York  Central  and  Hudson  River  Railroad 
Company  now  makes  application  to  this  Commission  for 
authorization  to  purchase  all  of  the  above  mentioned  capital 
stock  owned  by  The  New  York,  New  Haven  and  Hartford 
Railroad  Company.  Such  authorization  is  required  by  sub- 
division 2  of  section  54  of  the  Public  Service  Commissions 
Law,  reading  as  follows: 

No  railroad  corporation,  street  railroad  corporation  or  electrical 
corporation,  domestic  or  foreign,  shall  hereafter  purchase  or  acquire, 
take  or  hold,  any  part  of  the  capital  stock  of  any  railroad  corporation, 
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or  street  railroad  corporation,  or  other  common  carrier,  'organized  or 
existing  under  or  by  virtue  of  the  laws  of  this  state  unless  authorized 
so  to  do  by  the  commission  empowered  by  this  act  to  give  such  consent. 

The  two  corporations  have  entered  into  an  agreement  for 
the  sale  and  purchase  of  this  stock,  subject  to  the  approval 
of  this  Commission,  the  Central  agreeing  to  pay  therefor  the 
sum  of  $13,108,397.62,  by  issuing  its  fifty-year  debenture 
bonds  for  that  amount  dated  July  1,  1911,  bearing  $583,332 
interest  payable  annually.  The  price  thus  agreed  to  be  paid 
is  practically  44.94  per  cent  of  the  par  value  of  the  stock 
involved. 

For  several  years  the  Ontario  and  Western  has  been 
paying  2  per  cent  dividend  upon  its  common  stock.  At 
this  rate  the  dividends  on  291,600  shares,  the  amount  pro- 
posed to  be  transferred,  would  amount  to  $583,200,  which 
added  to  $132,  the  annual  6  per  cent  dividend  on  22  shares 
of  preferred  stock,  makes  the  sum  of  $583,332  as  the  return 
to  the  Central  on  its  investment.  This,  it  is  to  be  noted,  is 
the  precise  sum  which  it  proposes  to  pay  upon  its  debenture 
bonds  to  be  issued  in  payment  for  the  stock.  It  follows, 
therefore,  as  a  necessary  result  of  the  proposed  transaction, 
that  the  Central  assumes  an  annual  fixed  charge  of  $583,332 
which  can  be  met  by  returns  from  its  investment,  provided 
the  Ontario  and  Western  continues  to  pay  a  2  per  cent 
dividend  upon  its  common  stock. 

The  reasons  assigned  by  the  Central  in  its  petition  for 
acquiring  the  stock  are  substantially  as  follows : 

1.  That  the  business  done  by  it  over  that  part  of  the  West 
Shore  road  owned  by  it  between  Oneida  and  Cornwall  is 
very  heavy  and  has  been  steadily  increasing  during  the  last 
few  years.  That  with  the  proposed  majority  ownership  of 
stock  it  would  be  possible  to  send  a  portion  of  that  business 
over  the  line  of  the  Ontario  and  Western  between  Oneida 
and  Cornwall,  and  by  so  doing  would  increase  the  eflSciency 
of  the  service  and  at  the  same  time  relieve  congestion  upon 
the  West  Shore  road  between  the  points  named. 
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2.  The  road  of  the  Ontario  and  Western  reaches  the 
anthracite  coal  region  of  Pennsylvania ;  the  Central  has  lines 
which  extend  into  the  bituminous  coal  region  of  Pennsylvania 
but  has  none  which  reaches  the  anthracite  fields,  is  dependent 
upon  other  roads  for  such  anthracite  coal  business  as  it 
carries  over  its  lines,  and  it  is  desirable  that  it  have  an 
independent  entrance  into  the  anthracite  coal  fields. 

Upon  the  hearing,  the  Central  urged  as  an  additional 
reasoil  that  the  trackage  and  terminal  ri^ts  possessed  by 
the  Ontario  and  Western  over  the  West  Shore  at  and  from 
Cornwall  to  ami  at  Weehawken,  X.  J.,  were  of  great  impor- 
tance, and  that  it  is  extremely  desirable  the  control  of  such 
track  and  terminal  facilities  should  not  pass  into  unfriendly 
hands,  and  especially  so  in  view  of  prospective  needs  of 
enlargement  of  the  terminal  facilities  at  Weehawken. 

Several  important  matters  are  involved  in  this  application : 

(1)  the  protection  of  the  rights  of  the  minority  stockholders; 

(2)  the  control  of  a  comparatively  small  railroad  by  a  great 
system  which  is  to  some  extent  competitive  and  which  has 
to  some  extent  intimate  trafiic  relations  with  it;  (3)  possible 
elimination  of  competition  by  the  practical  control  and 
absorption  of  the  competing  line;  (4)  the  effect  upon  the 
Central  itself  which  may  be  anticipated  from  the  assumption 
of  new  responsibilities  and  liabilities. 

A  very  considerable  amount  of  evidence  has  been  adduced 
bearing  more  or  less  directly  upon  all  of  these  propositions. 
The  Commission  has  very  carefully  investigated  the  history 
of  the  Ontario  and  Western  for  a  period  of  years  and  has 
given  such  attention  as  was  practicable  to  its  prospects  and 
the  part  which  it  will  necessarily  play  in  future  railroad 
development  in  this  State. 

A  discussion  of  all  the  matters  which  the  Commission  has 
considered  would  serve  no  useful  purpose,  for  the  reason  that 
a  proper  disposition  of  the  case  does  not  depend  upon  them. 

It  is,  however,  proper  to  call  attention  to  one  significant 
tendency  shown  by  the  financial  results  of  the  operations  of 
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the  Ontario  and  Western  daring  recent  years.  Since  1905 
it  has  been  paying  an  annual  dividend  of  2  per  cent  upon  its 
common  stock.  Upon  its  ability  to  continue  this  dividend 
depends  the  ability  of  the  Central  to  pay  from  the  dividends 
received  upon  the  stock  purchased  the  fixed  charge  entailed 
by  the  purchase. 

The  relation  between  the  net  income  of  the  Ontario  and 
Western  for  the  last  five  fiscal  years,  and  the  dividends 
declared,  is  shown  by  the  following  table : 

Net  income               Dividend  Surpius 

1907 $1,654,783  $1,162,302  $492,481 

1908 1,620,689      1,162,302  368,387 

1909 1,343,127      1,162,322  180,805 

1910 1.312,797     1,162,328  150,469 

1911  1,142,936     1,162,336  DeficU  19,400 

The  tendency  exhibited  by  this  table  requires  no  comment. 

The  following  propositions  we  believe  to  be  unquestionable : 

a.  The  stock  proposed  to  be  purchased  is  a  bare  majority; 
the  price  is  somewhat  above  the  present  market  value;  the 
business  prospects  of  the  Ontario  and  Western  are  not  such 
as  to  make  the  transaction  attractive  as  an  investment 

fc.  The  motive  of  the  purchase  is  obviously  to  obtain 
control;  the  benefits  to  be  derived  are  such  as  would  flow 
from  the  control. 

c.  Control  can  be  exercised  for  the  benefit  of  the  Ontario 
and  Western  or  for  the  benefit  of  the  Central.  It  has  not 
been  shovTn  that  control  exercised  for  the  benefit  of  the 
Central  would  necessarily  result  in  benefits  to  the  Ontario 
and  Western  and  the  public  served  by  it,  nor  can  we  believe 
that  benefits  to  the  Central  must  inevitably  be  of  advantage 
to  all  other  interests. 

d.  The  relations  of  the  two  roads,  and  especially  because 
of  the  trackage  and  terminal  rights  above  detailed,  would  be 
such  that  the  majority  control  could  easily  dictate  courses 
which  would  as  a  whole  be  advantageous  to  it,  although  not 
directly  profitable  to  the  Ontario  and  Western.     Such  possi- 
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bility  would  make  easy  an  oppression  of  the  minority  which 
could  not  practically  be  prevented  by  the  courts. 

We  do  not  intimate  that  such  a  course  would  be  pursued 
by  the  Central,  nor  do  we  speculate  as  to  its  probability. 
The  possibility  of  such  a  thing  long  after  all  now  living  have 
quit  the  stage  of  action  should  be  sufficient  to  arouse  our 
attention. 

The  Commission  believes  that  the  broad  discretion  con- 
ferred upon  it  in  a  matter  of  stock  acquisition  by  railroad 
corporations  should  be  exercised  to  guard  against  such 
possible  oppression  of  minority  stockholders  as  has  often  in 
the  past  excited  the  indignation  of  the  weak  and  justified  the 
severe  animadversion  of  the  courts. 

As  to  the  elimination  of  competition  in  violation  of  the 
so  called  anti-trust  laws  of  both  the  State  and  the  United 
States,  it  is  not  essential  to  enter  upon  any  discussion  in  view 
of  the  considerations  which  the  Commission  deems  should 
control  the  disposition  of  the  case. 

The  application  should  be  denied  for  the  following  reasons : 

1.  No  transfer  of  a  bare  majority  interest  from  the  New 
Haven  to  the  Central  should  be  permitted  without  reason- 
ably guarding  the  minority  from  possible  oppression  by  the 
majority  interest.  No  means  are  apparent  by  which  this  can 
be  done  in  this  case  except  by  imposing  as  a  condition  of  the 
authorization  that  the  Central  shall  take  over  such  of  the 
minority  stock  as  may  be  offered  it  upon  the  same  terms  per 
share  as  it  pays  the  New  Haven.  If  the  minority  stock- 
holders availed  themselves  of  this  privilege,  it  would  make 
a  purchase  price  to  be  paid  by  the  Central  of  substantially 
$26,000,000  and  involve  an  annual  fixed  charge  for  interest 
of  substantially  $1,150,000. 

The  Commission  is  unwilling  to  impose  this  burden  upon 
the  Central,  and  has  had  its  attention  called  to  no  advantage 
which  in  its  judgment  would  compensate  for  the  disadvan- 
tages involved  in  such  an  investment. 
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2.  The  continued  successful  development  of  the  capabili- 
ties of  the  Ontario  and  Western  requires  close  attention  to 
and  careful  study  of  traffic,  operating,  and  financial  condi- 
tions. The  burden  imposed  would  be  far  from  slight  if 
properly  carried. 

It  is  the  clear  judgment  of  the  Commission  that  the 
energies  of  the  Central  and  its  credit  and  resources  of  every 
nature  should  properly  be  devoted  to  the  public  duties  and 
burdens  with  which  it  is  now  charged  and  to  the  urgently 
demanded  solution  of  the  numerous  and  complicated  prob- 
lems pressing  upon  it  in  connection  with  the  proper  growth 
and  development  of  its  existing  properties. 
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In  the  Matter  of  the  Petition  of  Oswego  River  Power 
Transmission  Company  of  Syracuse,  N.  Y.,  under  section 
68  of  the  Public  Service  Commissions  Law  for  permission 
to  begin  construction  and  exercise  rights  and  privileges 
under  franchise  granted  by  the  City  of  Fulton, 

The  Ofiwego  River  Power  Tranamisaion  Company  purchased  from  the 
City  of  Fulton  a  franchise  giving  it  the  right  for  a  period  of  forty 
years  to  furnish  to  the  inhabitants  of  Fulton  electricity  for  light,  heat, 
power,  and  other  purposes,  and  to  maintain  suitable  structures  within 
the  city  of  Fulton  for  the  purpose  of  nshig,  distributing,  and  furnishing 
such  electricity,  and  petitioned  the  Commission  for  permission  under 
section  68  of  the  Public  Service  Commissions  Law  to  exercise  this 
franchise. 

The  application  was  opposed  by  the  Fulton  Light,  Heat  and  Power 
Company  which  is  now  supplying  the  city  of  Fulton  with  current  for 
light,  heat,  and  power. 

The  petitioning  company  offered  to  supply  current  to  the  City  of 
Fulton  for  public  lighting  at  a  rate  which  would  be  less  than  that 
which  the  City  is  now  paying.  It  offered  further  to  supply  current 
for  commercial  and  residence  lighting  at  a  rate  less  than  is  now 
furnished,  and  it  also  offered  current  for  power  purposes  to  be  supplied 
under  the  terms  and  conditions  as  to  rate  and  service  of  its  "  standard 
form  of  contract,"  so  called. 

The  Fulton  Light,  Heat  and  Power  Company,  the  objecting  company, 
offered  and  stipulated  to  reduce  its  public  lighting  rate  from  $75  per 
arc  lamp  per  year  to  $65  per  arc  lamp  per  year,  for  a  period  of  five 
years.  It  further  stipulated  to  sell,  and  to  offer  for  sale,  electric 
current  for  power  purposes  at  the  same  rate  and  under  the  same  con- 
ditions as  are  expressed  in  petitioner's  "  standard "  contract  herein- 
before referred  to,  but  it  did  not  offer  to  meet  petitioner's  rate  for  com- 
mercial and  private  lighting. 

Held,  That  under  these  circumstances  the  petition  should  be  denied. 

The  offer  made  by  an  applicant  seeking  to  enter  a  territory  already 
served  by  another  company  to  reduce  rates  is  insufficient,  standing  alone, 
to  justify  authorization  to  make  such  entrance  without  further  inquiry 
as  to  the  adequacy  of  the  rate  to  afford  continuous  high  class  service 
and  as  to  the  policy  of  the  company  already  serving  the  territory  to 
reduce  its  rates  to  meet  those  proposed.  If  the  applicant  can  afford  to 
give  the  lower  r»te  and  maintain  the  standard  of  service,  and  the  corn- 
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paiiy  serving  the  public  can  not  do  so,  then  the  right  of  the  public  to 
the  lower  rate  is  paramount  and  other  considerations  must  give  way. 
But  in  this  case  no  evidence  was  directed  to  these  particular  points,  nor 
has  the  applicant  attempted  to  show  that  its  proposed  rates  for  com- 
mereial  lighting  meet  the  indicated  requirements.  Its  desire  to  enter 
Fulton  is  primarily  based  upon  the  hope  of  selling  power.  If  the  rates 
for  commercial  lighting  are  considered  high  by  the  inhabitants  of  Fulton, 
the  Public  Service  Commissions  Law  provides  a  remedy  therefor  in  an 
application  to  reduce  the  same. 

Where  an  electric  light  corporation  which  has  no  franchise  to  supply 
current  within  a  munieipalitv  is  actually  serving  current  in  that 
municipality  but  claims  that  it  is  doing  so  without  violating  any  pT»> 
visions  of  the  Public  Service  Comnxissionft  Law,  held,  that  its  right  so 
to  serve  current  can  not  be  determined  in  a  proceeding  brought  under 
section  68  but  should  be  taken  up  in  one  to  be  brought  pursuant  to 
section  74. 

Facts  in  regard  to  the  power  situation  in  the  city  of  Fulton  fully 
stated. 

Submitted  February  9,  1912.     Decided  April  9^  1912. 

E,  M.  \Yh%te,  George  P.  Decker,  and  John  C.  Davies  for 
petitioner. 

G.  M.  Fanning  for  the  City  of  Fulton. 

Holt,  Warner  and  Gaillard  for  the  Fulton  Light,  Heat  and 
Power  Company,  in  opposition. 

Addison  D.  Merry  for  the  Fulton  Fuel  and  Light  Com- 
pany, in  opposition. 

Olmsted,  Commissioner: 

The  Oswego  River  Power  Transmission  Company  (here- 
inafter referred  to  as  the  Oswego  company)  is  a  corporation 
organized  for  the  purpose  of  selling  and  distributing  eleetric 
current  in  various  towns  and  cities  of  the  State,  one  of 
which  is  the  city  of  Fulton.  It  does  not  produce  electricity 
but  purchases  it  from  the  Niagara,  Lockport  and  Ontario 
Power  Company  under  a  contract  with  the  latter  company 
dated  November  22,  1905.  It  has  at  the  present  time  a 
sub-station  located  on  the  outskirts  of  the  city  of  Fulton 
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which  is  reached  by  its  transmission  lines  without  crossing 
any  streets,  avenues,  or  public  places  of  said  city.  This 
sub-station  has  at  the  present  time  a  capacity  of  1800  horse- 
power, and  from  it  lines  now  run  to  the  Victoria  paper 
mills  to  which  it  is  supplying  under  a  contract  at  the  present 
time  electric  current  to  the  amount  of  approximately  250 
horsepower,  and  to  the  North  End  Paper  Company  to  which 
it  is  supplying  current  to  the  amount  of  approximately  150 
horsepower,  also  under  a  contract.  Both  of  these  mills  are 
situated  in  the  city  of  Fulton,  but  it  is  claimed  by  the  peti- 
tioner that  in  order  to  reach  them  no  streets  under  the  con- 
trol of  the  City  are  crossed. 

The  petitioner  has  a  franchise  from  the  City  of  Fulton 
purchased  by  it  at  public  sale  on  the  9th  day  of  March, 
1911,  and  for  which  it  paid  the  City  of  Fulton  the  sum  of 
$2000.  This  franchise  grants  to  the  petitioner,  under  cer- 
tain restrictions  and  conditions  named  therein,  but  which 
it  is  unnecessary  here  to  state,  the  right  "  for  a  period  of 
forty  years  to  distribute  within  the  city  of  Fulton,  New 
York,  and  to  furnish  to  the  inhabitants  thereof,  electricity 
for  light,  heat,  power,  and  other  purposes,  and  to  erect  and 
maintain  in,  through,  on,  under,  and  over  the  streets, 
avenues,  alleys,  highways,  and  bridges  of  the  City  of  Fulton, 
the  necessary  poles,  towers,  cables,  wires,  subways,  conduits, 
appliances  and  structures  for  the  purpose  of  using,  distrib- 
uting, and  furnishing  such  electricity  ". 

Under  the  terms  of  this  franchise  the  City  of  Fulton  is 
to  have  the  free  use  of  any  poles  erected  and  one  duct  in 
any  subway  constructed  for  the  purpose  of  carrying  the 
wires  of  its  fire  alarm  system  and  its  police  alarm  system. 
The  grantee  in  said  franchise  also  agrees  to  furnish  free 
to  the  City  of  Fulton  at  the  City  Hall,  Fire  Department 
Buildings,  Police  Station,  Hospital,  Public  Library,  and 
CMBce  of  the  Public  Works,  electricity  for  lighting  purposes 
as  may  be  reasonably  necessary.  It  also  agrees  that  its  max- 
imum rate  to  be  charged  for  electricity  for  lighting  purposes 
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shall  be  8  cents  per  kilowatt  hour  where  sold  on  a  kilowatt 
hour  basis,  with  a  discount  of  10  per  cent  if  paid  on  or 
before  the  10th  of  the  month  following  that  in  which  elec- 
tricity is  delivered,  with  a  minimum  charge  of  50  cents  a 
month.  It  further  agrees,  if  requested  so  to  do,  to  furnish 
to  the  City  of  Fulton  all  electricity  which  the  City  may 
require  for  lighting  the  city  streets  at  the  price  of  1  cent  per 
kilowatt  houlr,  such  electricity  to  be  delivered  and  measured 
on  the  switchboard  of  the  Oswego  company  in  the  city  of 
Fulton. 

The  petitioner  in  this  proceeding  asks  for  an  approval  of 
this  franchise,  and  permission,  pursuant  to  section  68  of 
the  Public  Service  Commissions  Law,  to  begin  construction 
thereunder. 

The  application  is  opposed  by  the  Fulton  Light,  Heat  and 
Power  Company  (hereinafter  referred  to  as  the  Fulton  com- 
pany) which  is  a  New  York  corporation  now  doing  business 
in  the  city  of  Fulton  and  which  has  been  doing  business  in 
that  city  since  1902.  This  corporation  at  the  present  time 
supplies  all  the  electric  power  now  sold  in  the  city  of  Fulton, 
whether  for  light,  heat,  or  power  purposes,  with  the  exception 
of  what  is  supplied  by  the  petitioner  to  the  Victoria  and 
Xorth  End  paper  mills.  Some  manufacturing  establish- 
ments generate  electric  energy  for  their  own  use,  but  none 
is  sold  except  as  above  stated.  The  residential  and  public 
lighting  is  done  entirely  by  the  Fulton  company.  The 
application  is  also  opposed  by  the  Fulton  Fuel  and  Light 
Company,  a  corporation  supplying  the  city  of  Fulton  with 
manufactured  gas. 

The  petitioner  states  that  if  it  is  allowed  to  exercise  its  fran- 
chise and  distribute  electricity  in  the  city  of  Fulton  it  will 
reduce  the  price  of  current  to  lighting  consumers.  Its  pro- 
posed rates  have  been  already  stated.  The  corresponding 
rates  of  the  Fulton  company  at  the  present  time  are :  Kesi- 
dence:  12  cents  per  kilowatt  hour,  less  2  cents  if  paid  within 
fifteen  days;  minimum  charge  75  cents  net.     Commercial: 
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first  50  kilowatt  hours  12  cents;  second  50  kilowatt  hours 
10  cents;  third  60  kilowatt  hours  9  cents;  fourth  50  kilowatt 
hours  8  cents;  above  200  kilowatt  hours  7  cents;  straight 
discount  20  per  cent  if  paid  within  fifteen  days.  Small 
motors,  6  cents  per  kilowatt  hour,  less  1  cent  if  paid  within 
fifteen  days;  large  motors,  4  cents  to  1  cent  per  kilowatt 
hour,  less  $0,005  if  paid  within  fifteen  days. 

The  principal  reason,  however,  advanced  by  the  petitioner 
in  support  of  its  petition  is  this:  It  claims  that  there  is  at 
the  present  time  a  large  demand  for  power  in  the  city  of 
Fulton  which  the  Fulton  company  (the  objector),  as  peti- 
tioner claims,  has  not  in  the  past  been  able  to  fill  and  which  it 
is  not  at  the  present  time  in  a  position  to  supply.  The  Fulton 
company  denies  this  statement,  and  alleges  that  there  is  no 
demand  for  power  in  the  city  of  Fulton  at  this  time  which 
it  is  not  able  and  willing  to  supply  upon  reasonable  terms. 
XJpon  this  point  the  principal  issue  was  joined,  and  a  hear- 
ing took  place  in  the  city  of  Fulton  on  July  5  and  6,  1911, 
to  ascertain  the  facts.  The  evidence  given  at  this  hearing 
shows  that  the  Fulton  company  is  at  this  time  furnishing 
current  to  the  people  of  Fulton  for  lighting  purposes  by  a 
service  which  is  good  and  adequate  and  at  prices  which  are 
satisfactory. 

The  public  lighting  of  the  streets  was  not  complained 
about  as  to  its  quality  or  character,  but  the  price  charged 
for  that  kind  of  lighting,  $75  per  lamp  per  year,  was  claimed 
to  be  high. 

Several  witnesses  produced  by  the  petitioner  were  especi- 
ally interrogated  as  to  the  house  lighting,  and  answered  that 
they  had  no  complaint  to  make  either  as  to  service  or  as  to 
price.  So  far  as  appears  from  the  evidence  in  this  case  the 
Commission  finds  that  the  lighting  current  furnished  to 
lighting  consumers  by  the  Fulton  company  is  satisfactory. 
This  finding  does  not  preclude  the  people  of  Fulton  or  the 
mayor  of  the  City  from  showing  hereafter  in  a  case  properly 
brought  before  the  Commission  that  the  service  should  be 
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improved  or  that  the  rate  charged  should  be  reduced.  Should 
the  rate  or  the  service  be  deemed  objectionable  by  consumers, 
the  Public  Service  Commissions  Law  furnishes  an  adequate 
means  of  remedying  that  condition. 

The  Commission  is,  however,  confronted  by  the  proposi- 
tion of  the  applicant  to  furnish  to  the  residents  of  Fulton 
commercial  lighting  at  a  lower  price  than  that  charged  by 
the  company  now  serving  them.  This  is  a  matter  which 
requires  clear  analysis  and  careful  consideration. 

Generally  speaking,  it  is  to  the  interest  of  a  community 
to  obtain  electric  current  for  lighting  at  the  lowest  rate 
which  may  be  offered,  and  such  is  the  usually  accepted  view 
Like  all  general  statements,  this  requires  both  amplification 
and  modification.  First,  as  to  time.  An  abnormally  low 
rate  which  can  be  maintained  only  for  a  brief  period,  and 
that  at  a  loss  to  the  seller,  must  eventually  result  in  a  state 
of  affairs  demoralizing  to  the  service,  unsatisfactory  to  every 
one,  followed  by  a  rise  in  rate  which  will  be  fixed,  if  pos- 
sible, to  recoup  to  some  extent  past  losses  as  well  as  to  com- 
pensate for  present  service.  It  is  for  the  advantage  of  all 
that  service  should  at  all  times  be  kept  up  to  the  best  possible 
condition  of  efficiency,  that  the  rate  should  be  steady  and 
miiform,  with  such  reductions  from  time  to  time  as  improve- 
ments in  the  art,  increased  density  of  traffic,  and  time 
extension  of  load  may  justify  and  require.  The  temporary 
low  rates  occasioned  by  cutHiroat  competition  have  no  justi- 
fication. We  are  justified  in  saying  that  a  rate  so  low  that 
it  can  not  be  maintained  is  not  desirable  because  of  the  results 
it  entails.  The  general  statement  must  be  amplified  so  as 
to  cover  a  reasonable  time  element  and  modified  so  as  not  to 
lose  sight  of  the  character  of  the  service  given  during  such 
time. 

The  mere  offer  by  an  applicant  seeking  to  enter  a  territory 
already  ser\'ed  by  another  company  to  reduce  rates  is  insuf- 
ficient standing  wholly  alone  to  justify  authorization  to 
make  such  entrance  without  further  inquiry  as  to  the  ade- 
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quacy  of  the  rate  to  afford  continuous  high  class  service,  and 
as  to  the  ability  of  the  company  already  serviijg  the  territory 
to  reduce  its  rates  to  meet  those  proposed.  If  the  existing 
rate  is  unreasonable,  the  Commission  has  the  power  to  reduce 
it.  If  the  proposed  rate  is  not  adequate  to  maintain  the 
service  at  the  proper  standard  and  yield  some  return  upon 
the  investment,  it  should  not  be  considered.  If  the  appli- 
cant can  afford  to  give  the  lower  rate  and  maintain  the 
standard  of  service,  and  the  company  serving  the  public 
can  not  do  so,  then  the  right  of  the  public  to  the  lower  rate 
is  paramount  and  other  considerations  must  give  way.  The 
progress  of  the  world  is  dependent  upon  this  principle. 

In  this  case  there  has  been  no  evidenoe  directed  to  the 
points  suggested.  The  applicant  has  in  no  manner  attempted 
to  show  that  its  proposed  rate  meets  the  indicated  require- 
ments. Its  desire  to  enter  Fulton  is  avowedly  based  upon 
the  hope  of  selling  power.  It  may  under  all  the  circum- 
stances very  well  hope  that  the  company  now  having  a  dis- 
tribution system  would  be  compelled  to  endeavor  to  meet  the 
rate  in  order  to  avoid  annihilation,  and  that  thus  the  appli- 
cant would  be  relieved  of  the  lighting  burden.  It  is  useless 
to  speculate  on  these  matters.  The  applicant  has  failed  to 
inform  us  upon  a  matter  which  should  receive  our  full  con- 
sideration before  we  can  act  affirmatively  upon  its  applica- 
tion in  that  particular.  It  has  directed  its  evidence  in  this 
proceeding  entirely  to  the  power  situation. 

As  to  the  current  furnished  for  power  purposes,  the  testi- 
mony taken  showed  a  wide  range  of  opinion.  A  number  of 
witnesses  stated  that  there  was  a  large  demand  for  auxiliary 
power  in  Fulton.  Others  stated  that  there  was  no  such 
demand,  or  at  least  no  demand  of  such  force  that  the  power 
users  would  be  willing  to  incur  the  expense  of  electric  instal- 
lations in  order  to  make  use  of  it  even  though  circumstances 
were  such  that  it  could  be  supplied  to  them.  The  power  situ- 
ation was  fully  outlined  in  the  testimony.  Fulton  is  a  city 
of  about  9000  inhabitants,  located  on  the  Oswego  river.     It 
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has  approximately  twenty  large  industries  using  power,  and 
they  require  approximately  16,000  horsepower  per  annum.  A 
very  large  percentage  of  this  power  is  developed  by  the  manu- 
facturers themselves  by  means  of  their  own  water-wheels. 
Some  mills  —  the  American  Woolen  mill  as  an  example  — 
develop  their  own  electricity  by  generators  run  by  their  own 
water  power.  Others  supplement  their  water  power  by 
steam  installations.  It  was  established  by  the  testimony 
that  at  certain  times  of  the  year,  when  the  water  in  the  river 
was  low  or  when  its  flow  was  impeded  by  anchor  ice,  there 
was  a  demand  for  auxiliary  power,  but  the  extent  of  the 
demand  for  it  and  the  amount  of  such  power  which  was 
likely  to  be  taken  were  to  a  large  extent  problematical. 

The  Commission  adjourned  the  proceedings  and  sent  its 
engineer  to  make  a  study  of  the  situation  and  report  the 
facts.  The  report  and  a  supplement;  thereto  were  duly 
made,  copies  furnished  to  all  parties  to  the  proceeding,  and 
opportunity  given  at  subsequent  hearing  to  cross-examine 
the  engineer.  In  these  reports,  of  which  both  sides  have 
expressed  their  general  approval,  a  large  number  of  facts 
regarding  the  power  situation  at  Fulton  are  given,  and  the 
conditions  fully  discussed.  It  is  unnecessary  again  to  go 
over  these  facts  here. 

The  findings  most  pertinent  to  the  inquiry  at  this  time 
are  — 

1.  That  there  exists  at  Fulton  at  the  present  time  a 
demand  for  power  which  is  best  stated  in  the  words  of  the 
report:  "It  is  clear,  however,  that  since  in  1908,  10,475 
horsepower  were  in  use,  and  since  15,361  horsepower  were 
installed,  it  seems  as  if  the  manufacturers  of  FuUon  for 
four  months  in  some  years  might  need  2000  to  7000  horse- 
power in  addition  to  what  they  can  obtain  from  the  river," 

This  was  afterward  changed,  as  will  appear  from  a  sub- 
sequent paragraph  of  the  report,  as  follows :  "  Reading 
all  the  above  matter  carefully,  it  would  seem  as  if  the  man- 
ufacturers of  Fulton  were  in  need  of  from  2000  to  5000 
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horsepower  for  varying  periods  of  the  year.  Accustomed 
as  they  are  to  water  power,  which  as  a  rule  by  some  mental 
process  is  considered  not  to  cost  anything,  some  of  them  are 
unwilling  to  go  to  the  expense  of  installing  apparatus  and 
paying  a  service  chai^  for  power  whether  they  use  it  or  not 
Nevertheless,  conversations  with  those  persons  whom  I  inter- 
viewed show  conclusively  that  they  would  much  prefer  to 
have  a  full  supply  of  power  all  the  year  'round,  and  would 
be  wiDing  to  pay  for  it,  so  that  they  could  build  the  output 
of  their  business  up  to  the  capacity  of  their  plants." 

2.  That  the  Oswego  company  is  amply  equipped  to  fill 
this  demand  either  at  the  present  time  or  for  the  immediate 
future. 

3.  That  the  Fulton  company  is  amply  equipped  at  the 
present  time  to  supply  any  immediate  demand  that  now 
exists,  and  that  its  present  power  plant  can  be  made  ade- 
quate by  the  installation  of  additional  units  to  fill  any 
demands  for  a  reasonable  time  in  the  future. 

4.  Of  the  lighting  service  offered  by  the  Fulton  com- 
pany, both  as  to  public  and  private  use,  the  report  states: 
"Ko  criticism  of  the  service  heretofore  given  or  to  be 
expected  in  the  future  from  the  Fulton  Light,  Heat  and 
Power  Company  can  be  reasonably  entertained.  Without 
exception,  when  this  matter  has  been  mentioned  comment  has 
been  favorable  even  by  those  friendly  to  the  new  company. 
Its  rates  are  not  higher  than  many  other  places  in  the  State. 
Its  new  power  plant  has  two  625-kw.  generators  in  it,  and  an 
examination  of  its  log  sheets  shows  the  maximum  peak 
last  year  was  600  kw.  This  shows  that  there  is  ample  capac- 
ity with  one  machine  out  of  service  to  handle  the  load.  In 
addition,  the  boiler  capacity  at  the  station  is  three  360-hp. 
units  equipped  with  stokers.  There  is  ample  steam  capacity, 
therefore,  with  one  of  its  units  idle  .  .  .  the  city  lighting 
is  done  on  an  all-night  schedule,  with  123  inclosed  arc  lamps, 
450  watts  each,  and  the  price  is  $75  per  year." 
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From  the  informatioii  given  by  these  reports  and  from 
the  testimony  given  in  the  proceeding  it  appears  that  the 
Oswego  company  has  power  which  it  can  deliver  at  Fulton 
ample  both  in  amount  and  quality  to  take  care  of  all  the 
power  needs  of  Fulton  for  the  present  and  the  immediate 
future. 

It  also  appears  that  the  Fulton  company  had  at  the  time 
of  the  commencement  of  these  pioceedings  a  generating 
plant  located  on  the  Oswego  river  in  the  oity  of  Fulton 
operated  by  water  power  and  by  steam.  The  State  of  New 
York,  in  the  construction  of  the  barge  canal,  appropriated 
the  water  rights  of  the  Fulton  company  and  paid  it  therefor 
the  sum  of  approximately  $387,000.  The  State  did  not  take 
the  land  of  die  Fulton  company,  and  the  company  still  owns 
its  plant  equipped  with  the  steam  installation.  The  Fulton 
company  states  that  it  intends  to  keep  the  steam  plant  as 
a  reserve  in  active  condition  ready  for  operation  at  an  hour's 
notice.  It  further  states  that  it  intends  to  apply  to  the 
State  for  a  lease  of  water  rights,  which  if  obtained  will 
enable  it  to  make  use  of  the  water  when  not  needed  by  the 
State,  and  to  operate  its  water-wheels  therewith.  This  will 
give  it,  as  estimated  by  the  Commission's  engineer,  power  at 
its  own  plant  as  follows:  steam  power  in  reserve,  350  hp. ; 
water  power,  if  obtained,  900  hp.,  under  present  conditions. 

Since  the  commencement  of  these  proceedings  the  Fulton 
company  has  erected  on  a  suitable  site  in  the  city  of  Fulton 
an  additional  new  generating  plant  operated  by  steam,  with 
an  installed  capacity  at  the  present  time  of  1700  horsepower. 
This  plant  cost  in  the  vicinity  of  $100,000,  and  is  so  con- 
structed that  additional  boilers  and  additional  generators 
can  he  added  as  conditions  may  demand  to  supply  power  in 
any  quantity  that  will  be  called  for  in  Fulton  so  far  as 
future  needs  can  now  be  foreseen.  It  is  further  shown  that 
the  Fulton  company  has  at  the  present  time  an  investment 
in  power  plants  and  distributing  system  in  the  city  of  Fulton 
running  up  into  the  hundreds  of  thousands  of  dollars.     It 


Digitized  by 


Google 


278         OswEao  Rivee  Power  Transmission  Co. 

p.  S.  C,  2d  D. 

is  capable  of  generating  at  the  present  time  1200  horsepower, 
including  reserve.  Its  peak-load  for  the  year  l&ll  was  not 
more  than  800  hp. 

The  practice  of  the  Commission  in  a  situation  such  as 
is  here  presented  has  been  fullj  stated  in  the  case  of  the 
application  of  the  Niagara  Falls  Lighting  Company,  decided 
July  1,  1909.  The  decisions  of  the  Commission  in  anal- 
ogoxjp  cases  are  there  reviewed  in  detail,  and  it  is  unneces- 
sary to  repeat  them  here.  It  is  there  stated  that  the  "  policy 
of  this  Commission  in  cases  where  one  lighting  company 
seeks  to  enter  a  field  already  occupied  by  another  requires 
that  the  applicant  shall  show  that  the  company  already 
serving  the  community  is  not  doing  so  adequately  and 
efficiently  and  that  its  failures  are  such  that  they  can  not 
well  be  corrected  by  the  exercise  of  the  regulative  powers 
of  the  Commission.  Good  service  may  now  be  obtained  at 
reasonable  prices  in  less  expensive  ways  than  by  unnecessary 
duplication  of  plants,  and  the  public  interest  does  not  demand 
that  capital  invested  in  good  faith  in  the  public  service 
should  be  destroyed  or  impaired  without  good  reasons  to  be 
shown  affirmatively." 

Under  the  principle  here  set  forth  the  Commission  must 
hold  that  the  company  now  occupying  the  field,  whatever 
may  have  been  its  shortcomings  in  'the  past,  should  be  given 
an  opportunity  with  its.  present  equipment  to  meet  the 
demand  for  power  which  is  clearly  proved  to  exist. 

The  kind  of  power  sought  has  been  referred  to  in  these 
proceedings  as  "  intermittent ".  It  is  somewhat  problemat- 
ical whether  the  manufacturers  of  Fulton  will  be  willing  to 
contract  for  it  in  any  great  amount  at  prices  which  it  is 
reasonably  worth,  notwithstanding  the  fact  that  they  have 
expressed  themselves  as  believing  that  it  would  be  to  their 
advantage  to  have  the  power  present  in  the  city  and  avail- 
able. One  or  two  companies  have  stated  -that  they  are  ready 
at  the  present  time  to  take  it  on.  It  must  be  presumed  that 
if  it  is  taken  it  must  be  paid  for  at  prices  which  will  rea- 
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sonably  compensate  the  investment  of  capital  necessary  to 
deliver  it  when  wanted  on  the  premises  where  wanted.  This, 
of  course,  presumes  an  equipment  which  must  be  kept  ready 
for  service  the  year  'round.  So  far  as  can  be  determined 
from  the  evidence  and  from  the  examination  made  by  its 
engineer,  the  Commission  is  of  the  opinion  that  this  kind 
of  service  can  be  furnished  equally  as  well  by  the  Fulton 
company  as  by  the  Oswego  company;  and  for  the  purpose 
of  ascertaining  on  just  what  terms  tie  power  would  be  sup- 
plied, the  petitioner  was  asked  upon  the  hearing  of  January 
11,  1912,  to  state  what  form  it  would  submit  as  its  proposed 
contract  for  users  of  so  called  "  intermittent "  or  auxiliary 
power  in  Fulton.  It  offered  and  placed  in  evidence  its 
standard  form,  which  as  it  states  embodies  its  proposition 
both  as  to  price  and  terms.  What  they  are,  as  applied  to  a 
specific  case,  the  following  extract  from  the  minutes  will 
show: 

Mr.  S.  B.  Storer,  the  president  of  the  Oswego  company, 
being  on  the  stand,  testified  as  follows: 

Examined  by  Mr,  Merry: 

Q.  What  would  you  furnish  it  for,  continuous  service  24  hours  T 

A,  You  mean  on  a  ten-year  contract  or  per  month  T 

Q,  No,  on  this  kind  of  a  contract  (referring  to  the  standard  contraot 
offered  by  the  petitioner) ;  you  say  this  contract  takes  care  of  inter- 
mittent service,  etc.? 

A.  It  does,  but  the  term  of  the  contract  is  a  matter  of  agreement 
between  the  power  company  and  the  purchaser  in  each  case. 

Q,  Under  your  contract  what  would  it  figure  out  for  a  year:  con- 
tinuous service,  40-hor8epower,  24  hours  a  day? 

A.  It  doesn't  cover  that  rate,  sir. 

Q,  What  would  your  company  furnish  it  for  if  permitted  to  do 
business  in  Fulton? 

A.  Whj,  it  would  probably  be  approximately  the  same  as  that  rate; 
not  very  different;  $60  a  horsepower  year,  for  continuous  24  hours 
power. 

Q.  Then  your  company,  if  permitted  to  transact  business  in  the  city 
of  Fulton,  would  furnish  40  horsepower  for  one  month  to  a  powei 
consumer  for  how  much? 
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A,  It  would  depend  on  whether  it  was  one  month's  contract  or  a 
year  contract. 

Q.  Well,  under  a  month  contract? 

A.  We  wouldn't  furnish  it. 

Q.  Would  you  for  three  months  T 

A.  No,  not  unless  it  was  very  easy  to  reach  and  without  any  particular 
expense. 

Q.  That  answers  it.  You  wouldn't  contract  with  anybody  for  three 
months? 

A,  1  don't  think  we  would ;  no,  sir. 

Q.  Would  you  lor  four  months? 

A,  I  doubt  it. 

Q,  So  that  a  power  user  in  the  city  of  Fulton,  if  you  were  permitted 
to  transact  business  there  under  this  franchise,  would  not  be  able  to 
oontraot  for  four  months'  service  in  the  year? 

A,  He  could  if  he  paid  us  a  «ervice  charge  all  the  year  'round  on  the 
contract  amount  of  power* 

Q.  But  you  wouldn't  make  any  contract  with  him  for  three  months? 

A.  On  the  same  basis;  if  he  pays  us  a  service  charge  we  don't  care 
whether  he  uses  it  thirty  minutes  or  three  thousand  hours.  It  does 
not  make  any  difference  to  us.  He  can  use  it  whenever  he  pleases.  It 
is  ready  for  him.  If  he  pays  us  a  service  charge  on  his  contract  amount 
of  power  it  is  ready  for  him  at  all  times.  If  he  doesn't  use  it,  it  is  his 
lookout. 

Q.  So  if  any  power  user  there  wanted  to  make  a  power  contract  he 
must  make  a  contract  with  you  for  at  least  a  year  even  though  he  wants 
a  service  for  three  months  or  four  months? 

A,  As  a  general  proposition  that  would  be  the  case;  yes,  sir. 

Examined  by  Mr,  Oaillard: 

Q,  In  this  case  that  Commissioner  Stevens  presented  to  you,  I  under- 
stand that  if  you  make  a  contract  with  someone  in  Fulton  for  150 
horsepower,  and  he  uses  under  that  contract,  he  used  200  horsepower 
in  one  month  in  a  year,  he  will  have  paid  you  about  $175  during  the 
other  eleven  months  in  the  year,  and  for  the  one  month  that  he  uses 
the  200  horsepower  he  will  also  pay  you  the  $175  plus  about  $0,008,  was 
it  you  said,  per  kilowatt  hour? 

A.  I  think  you  have  the  wrong  impression  of  it.  The  150  horsepower 
contract  carries  with  it  the  payment  per  month  of  about  90  cents  per 
horsepower  per  month  on  a  contract  amount  of  power  which  would  be 
$135  per  month  as  a  service  charge,  which  would  apply  in  all  cases 
unless  during  some  month  he  exceeded  the  150  horsepower,  in  which 
case  the  service  charf^e  would  be  based  on  the  maximum  demand. 

Q.  What  I  am  getting  at  is,  he  would  have  to  pay  the  $135  for  every 
month  in  the  vear? 
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A.  ¥e8^  sir. 

Q.  And  if  he  did  not  want  any  power  except  for  one  month  in  the 
year,  and  dttring  that  one  month  he  wanted  200  horsepower,  that  he 
would  have  paid  you  the  $136  for  eaoh  of  the  twelve  montiie  in  that 
year,  and  for  the  one  month  for  which  he  used  20d  horsepower  he  ipould 
have  paid  the  additional  amount  based  on  the  kilowatt-hour  eharget 
A.  He  would  pay  us  our  $135  charge  — 

Chairman  Stevens,  to  toUnesa: 

Q»  It  all  comes  right  down  to  this,  Mr.  Storer:  Now  suppose  a  man 
wants  ta  use  60  horsepower  for  just  one  month,  of  August;  how  mueh 
has  he  got  to  pay  for  itt  And  the  rest  of  tha  year  he  furnishes  his 
omi  power? 

A.  For  the  one  month,  if  he  wanted  a  contract  for  50  horsepower 
and  the  right  to  draw  on  ua  at  any  time  of  day  or  night  — 

Q.  I  am  assuming  a  case  that  he  doesn't  want  to  draw;  but  supposing 
be  does  not  exercise  the  right,  and  he  just  wants  to  use  your  power 
during  the  month  of  August,  and  the  rest  of  the  time  he  furnishes  his 
own;  how  much  does  he  pay  for  the  60  horsepower? 

A.  He  has  paid  practically  $600  a  year  as  service  charge  — 

Q.  I  don't  care  what  you  name  it:  any  name  you  choose;  let  us  get 
away  from  names. 

A.  I  caji  not  put  it  in  any  other  way. 

Q.  You  can  call  it  anything  you  care  to. 

A.  In  addition  to  that  he  would  have  to  pay  one  cent  and  four  mills 
for  every  kilowatt  hour  he  would  use  during  August. 

Q.  In  addition  to  the  $500 T 

A.  Ye8>  air. 

Examined  hy  Mr,  White: 

Q,  In  your  experience  in  making  up  the  contracts,  did  you  ever  know 
of  a  case  where  a  man  made  a  contract  when  he  only  wanted  power  for 
one  month;  do  you  know  of  any  condition  in  Fulton  that  would  only 
require  power  for  one  month? 

A.  There  is  no  condition  in  the  city  of  Fulton  that  I  know  of  that 
would  require  power  for  one  month.  If  they  had  it  so  they  could  use 
it  the  chances  are  they  would  use  it,  at  least  eight  or  nine  months  in 
the  year. 

Q.  But  for  some  months  a  great  deal  more  than  others  on  account  of 
the  low  water  or  back  water? 

A.  On  account  of  low  water;  yes,  sir. 

Q.  And  the  service  charge  would  be  no  more  whether  he  used  it  five 
or  six  months  unless  he  took  beyond  the  permissible  demand  or  firm 
power? 

A.  It  wouldn't  be  any  different. 
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At  the  same  hearing  the  Fulton  company  by  its  president, 
M.  J.  Warner,  who  was  sworn  as  a  witness,  offered  to  dupli- 
cate this  standard  form  of  contract  and  to  furnish  power 
in  any  amount  that  might  be  called  for  by  any  power  user 
in  the  city  of  Fulton  upon  the  terms  and  conditions  named 
in  the  standard  form  proposed  by  the  Oswego  company. 
Since  the  hearing,  the  Commission  has  received  copies  of 
letters  written  by  the  Fulton  Light,  Heat  and  Power  Com- 
pany to  the  Eureka  Paper  Company  of  Fulton  and  the  Vol- 
ney  Paper  Company  of  Fulton.  These  letters  are  identical 
and  are  in  the  following  form: 

February  17,  1912, 
VoLNEY  Paper  Co.,  Fulton,  N.  Y, 

Gentlemen:  We  are  prepared  to  furnish  you  electric  power  for 
motors  you  now  have  installed  or  others  that  may  be  desired,  and 
would  be  pleased  to  make  a  contract  with  you  for  power  for  any  period 
not  less  than  one  year  upon  terms  and  conditions  identical  with  the 
so  called  Niagara  power  contract.  We  refer  to  that  filed  with  the 
Public  Service  Commission,  Second  District,  by  the  Oswego  River  Power 
Transmission  Company,  and  which  we  understand  has  been  offered  you. 
We  will  be  glad  to  take  this  up  with  you  at  any  time. 

Very  truly  yours, 
Fulton  Light,  Heat  and  Power  Compant. 

The  companies  last  above  named  are  the  two  whose 
ofiScers  were  produced  as  witnesses  at  the  hearing  in  Fulton 
and  who  stated  at  that  time  that  they  needed  power  and 
were  ready  to  contract  for  it  on  reasonable  terms,  but  were 
unable  to  obtain  it  from  the  Fulton  company. 

There  was  considerable  discussion  at  the  last  hearing 
herein  as  to  whether  the  Fulton  company  would  be  able  to 
furnish  this  power  at  the  price  at  which  it  was  offered  by 
the  Oswego  company.  This  seems  to  us  immaterial.  The 
Fulton  company  is  responsible,  and  if  it  enters  into  a  con- 
tract to  furnish  the  power  it  can  be  made  to  respond  in 
damages  for  any  failure  to  perform  its  agreement.  It  is 
willing  to  take  the  responsibility  and  should  know  whether 
or  not  it  is  selling  power  at  a  profit  or  at  a  loss.  So  far 
as  the  public  is  concerned,  power  users  in  Fulton  are  now 
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offered  by  the  Fulton  company  power  at  rates  not  exceeding 
those  at  which  the  Oswego  company  agrees  to  furnish  it. 
Should  these  rates  be  deemed  unreasonable  in  the  future, 
the  Commission  has  power  to  reduce  them  on  proper  show- 
ing. It  has  also  power  to  compel  the  Fulton  company  to 
furnish  current  of  a  kind  suitable  for  the  needs  of  the  power 
users  of  Fulton  and  to  any  amount  that  may  reasonably  be 
demanded.  In  this  connection,  the  following  colloquy  taken 
from  the  minutes  of  the  hearing  of  January  11,  1912,  is 
of  interest: 

ilr.  M.  J.  AVarner,  president  of  the  Fulton  company,  being 
on  the  stand,  testified  as  follows : 

Commi99i<mer  Olmated,  to  toitnesa: 

Q.  Mr.  Warner,  you  have  seen  the  contract  made  between  the  Oswegu 
River  Power  Tranftmission  Company  and  the  Victoria  Mills  Paper 
Company? 

A,  Yes,  sir. 

Q.  Would  your  company  be  willing  to  duplicate  that  contract? 

A,  Yes,  sir. 

Q.  At  the  prices  named  there? 

A,  Exactly  the  same  terms. 

Q.  Would  you  be  willing  to  say  the  same  thing  of  the  contract  with 
the  North  End  Paper  Company? 

il.  I  am  not  so  familiar  with  the  North  End  Paper  Company  and  do 
not  know  the  load  conditions  which  prevail.  That  seems  to  me  to  be 
a  rather  low  price.  I  wouldn't  want  to  commit  myself  definitely  on  that 
proposition. 

Q.  You  heard  the  testimony  of  Mr.  Storer  which  he  gave  this  after- 
noon? 

A.  Yes,  sir. 

Q,  The  prices  that  he  named  there  as  the  intending  prices  or  the 
prices  that  their  company  intended  to  ask  in  Fulton,  would  you  be 
willing  to  duplicate  those? 

A,  The  power  prices? 

Q.  Yes. 

A,  He  mentioned  only  power  prices,  I  believe? 

Q.  Yes. 

A.  Yes,  we  would  do  so.  I  think  an  investigation  of  the  prices  we 
are  now  charging  for  the  kilowatt  hours  sold  would  conclusively  prove 
that  the  prices  we  are  now  getting  are  lower  than  that. 
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Q,  Would  you  deem  it  reasonable,  in  case  a  demand  for  power  on  the 
terms  expressed  in  these  contracts  and  expressed  in  the  contract  that 
Mr.  Storer  has  testified  about  (the  standard  contracts) :  nvouid  you 
deem  it  reasonable,  in  ease  there  was  a  demand  for  that  sort  ef  power 
iu,  Fulton,  for  the  Commission  to  require  you  to  increase  youc  plant  so 
as  to  take  care  of  it? 

A.  Not  without  a  service  charge. 

Q,  Well,  of  course  I  mean  a  service  charge  such  as  is  stated  here;  the 
service  charge  such  as  he  mentioned. 

A.  With  a  proper  service  charge  it  makes  no  difference  to  any  man 
who  has  power  to  sell,  or  it  is  not  liable  to  at  least,  as  ta  whether  the 
customer  uses  the  power  at  all. 

Q,  Assuming  that  you  make  a  contract  with  a  corporation  desiring 
power  similar  to  those  that  are  presented  here  .  .  .  would  you  deem 
it  reasonable  that  the  Commission  should  compel  you  to  increase  your 
plant  to  take  care  of  that  business,  providing  that  3'on  did  not  feel  that 
you  ought  to  do  it? 

A,  I  should;  yes,  sir.    I  understand,  on  the  prices  as  outlined. 

Q.  Assuming  that  some  mills  —  the  Woolen  mill  for  instance  —  should 
come  to  you  and  say  that  they  wanted  you  to  furnish  them  with  a 
certain  amount  of  power  and  be  willing  to  make  contract  with  you 
similar  to  the  contract  that  the  Victoria  Paper  Mill  Company  has 
made  with  the  Oswego  River  Power  Transmisaion  Company;  would  you 
deem  it  reasonable  that  the  Commission,  on  application  of  the  Wo«len 
Mill  company  to  compel  you  to  do  that,  should  make  an  order  com- 
pelling you  to  put  your  plant  in  such  shape  that  yon  could  take  care 
of  it  there? 

A^  Yes,  sir;  and  I  should  consider  ourselves  unreasMiable  if  we 
didnH  do  it  voluntarily. 

The  respondent  has  claimed  in  this  proceeding  that  the 
Oswego  company  should  be  restrained  from  serving  power  to 
the  Victoria  and  North  End  paper  mills  tinder  its  present 
contracts  with  those  concerns.  The  Oswego  company  states 
that  it  is  not  serving  this  power  nnder  or  by  virtue  of  its 
franchise  from  the  City  of  Fulton,  but  by  rights  granted 
to  it  by  the  State  of  New  York  to  set  poles  and  run  wires 
along  the  banks  of  the  canal.  The  Oswego  company  claims 
that  its  wires  to  these  mills  do  not  cross  any  public  highway 
in  the  city  of  Fulton  at  places  where  the  City  of  Fulton  has 
control  over  the  same,  nor  are  there  anj  of  its  poles  set  on 
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public  highways  which  are  under  the  jurisdiction  of  the 
City. 

The  Cominission  is  of  the  opinion  that  the  matter  of  the 
right  on  flie  part  of  the  Oswego  company  to  continue  this 
service  can  not  be  determined  in  this  proceeding.  It  should 
be  taken  up  in  another  one^  to  be  begun  pursuant  to  section 
74  of  the  Public  Service  Commissions  Law. 

The  Commission  is  of  the  opinion  that  the  rate  charged  by 
the  Fulton  company  to  the  City  of  Fulton  for  lighting  ig 
unreasonable  and  excessive.  For  this  reason  it  has  required 
the  Fulton  company  to  reduce  such  rate  from  the  sum  of 
$75  to  the  sum  of  $65  per  year  from  and  after  the  1st  day 
of  May,  1912,  to  the  date  of  the  expiration  of  its  present 
contract  with  the  City  of  Fulton  in  1914,  unless  such  prices 
be  increased  with  the  consent  of  the  mayor  and  the  common 
council  of  the  City  of  Fulton  or  other  legally  constituted 
authority,  or  with  the  consent  of  this  Commission.  It  has 
required  the  Fulton  Light,  Heat  and  Power  Company  to 
file  a  stipulation  to  that  effect  with  this  Commission  which 
beoomes  ^ectiye  immediately,  so  that  for  all  service  after 
tbe  1st  day  of  May,  1912,  the  City  will  be  required  to  pay 
at  the  rate  of  $65  per  year  for  each  arc  lamp  in  use. 

The  petition  should  be  denied. 
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In  the  Matter  of  the  Application  of  The  Westchestee 

Street  Eailroad  Company  for  authorization  to  issue 

capital  stock. 

The  entire  property  of  the  Tarrytown,  White  Plains  and  Mamaroneck 
Railway  Company  was  sold  at  public  judicial  sale;  and  all  of  said 
property  except  a  small  portion  of  the  track  a  little  upward  of  one 
mile  in  length  was  sold  to  one  Richard  Sutro,  who  assigned  the  bid 
to  The  Westchester  Street  Railroad  Company,  a  corporation  organized 
for  the  purpose  of  taking  and  holding  the  said  property.  The 
Westchester  Street  Railroad  Company  makes  application  to  the 
Commission  for  authorization  to  issue  its  capital  stock  in  payment  of 
the  moneys  required  to  make  the  purchase,  and  also  to  cover  certain 
expenses  incurred  by  the  corporation  with  reference  thereto.  The  total 
amount  asked  for  is  the  sum  of  $912,023.46. 

The  Commission  finds  the  following  facts  from  the  evidence  taken 
and  the  investigations  made  by  it: 

a.  The  duplication  cost  of  the  physical  property  acquired  by  the 
company,  less  depreciation,  was  $445,693.98. 

h.  The  purchase  price  of  the  property,  including  certain  back 
taxes  and  other  liabilities  assumed  by  the  purchaser,  amounted  to 
$882,400.78.  The  remaining  sum  of  $29,622.68,  for  which  the  applicant 
desires  to  issue  capital  stock,  is  the  aggregate  of  certain  legal  and 
other  expenses  incurred  by  the  applicant  in  connection  with  acquiring 
the  property. 

c.  The  earning  power  of  the  property  from  the  beginning  of  opera- 
tion to  the  close  of  the  fiscal  year  ended  June  30,  1911,  proved  to  be 
nothing,  the  operations  of  the  road  having  resulted  in  a  very  consider- 
able deficit  exclusive  of  fixed  charges  and  depreciation.  The  operating 
deficit  for  the  eight  years  1904-1911,  both  inclusive,  was  $37,&72, 
exclusive  of  a  large  amount  of  unpaid  taxes,  fixed  charges,  and 
depreciation. 

d.  The  road  is  saddled  with  a  franchise  which  requires  it  to  trans- 
port passengers  from  Mamaroneck  to  White  Plains  for  five  cents.  This 
operation,  according  to  the  figures  submitted,  results  in  loss  to  the 
company;  and  the  claim  is  made  by  it  that  the  enforcement  of  the 
franchise  for  a  period  of  practically  one  year  and  ten  months  from 
December  8,  1909,  to  September  30,  1911,  would  have  resulted  in  an 
operating  deficit  of  $6076.71. 

e.  The  operating  revenues  of  the  road  have  increased  very  largely 
during  the  period  1904-1911:  the  total  for  1904  being  $05,057,  and  for 
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1911,  1*228,585.  The  prospects  for  future  increase  of  business  are  good, 
and  under  good  management  it  is  believed  the  road  can  be  made  pro- 
ductive of  net  revenue. 

/.  The  value  of  the  property  at  the  time  of  sale,  taking  into  con- 
sideration all  of  the  foregoing  matters,  vas  $400,000.  The  corpora- 
tion was  entitled  to  issue  capital  stock  to  that  amount,  and  also  for 
certain  other  expenses  connected  with  the  organization  of  the  corpora- 
tion and  the  acquisition  of  the  property. 

The  principles  upon  which  determinations  of  value  of  an  existing 
property  for  the  purposes  of  capitalization  should  be  based,  discussed 
at  length.  The  rule  recently  laid  down  by  the  Legislature  in  section 
55a  of  the  Public  Service  Commissions  Law,  that  such  value  is  to 
be  ascertained  by  "  taking  into  consideration  original  cost  of  construc- 
tion, duplication  cost,  present  condition,  earning  power  at  reasonable 
rates,  and  all  other  relevant  matters,"  is  approved  by  the  Commission. 

Decided  April  24,  1012. 

William  Greenough  for  applicant. 

Stevens,  Chairman: 

The  Westchester  Street  Railroad  Company  makes  applica- 
tion to  this  Commission  for  authorization  to  issue  its  capital 
stock  to  the  amount  of  nearly  $1,000,000,  for  the  purpose 
of  acquiring  nearly  all  the  electric  street  railroad  formerly 
owned  by  the  Tarrytown,  White  Plains  and  Mamaroneck 
Railway  Company.  The  questions  involved  in  this  applica- 
tion are  so  peculiar  and  difficult  that  a  careful  and  somewhat 
extended  statement  of  the  facts  upon  which  the  application 
is  to  be  disposed  of  is  necessary. 

History  of  the  Tarrytown,  White  Plains  and  Mamaroneck 
Railway  Company: 
The  Tarrytown,  White  Plains  and  Mamaroneck  railroad 
extended  from  Tarrytown  to  White  Plains,  and  from  White 
Plains  to  Mamaroneck.  It  had  several  short  branches 
extending  northerly  at  or  in  the  vicinity  of  White  Plains; 
it  also  had  a  branch  extending  southerly  from  White  Plains 
to  Scarsdale,  and  a  branch  extending  southwesterly  from 
Mamaroneck  to  the  easterly  line  of  the  village  of  Larchmont. 
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The  road  has  been  in  operation  for  about  fourteen  years, 
in  part.  The  lines  from  White  Plains  to  Mamaroneck  and 
from  Mamaroneck  to  Larchmont  were  constructed  later,  in 
about  1904  or  1905.  The  road  fell  into  a  very  had  way, 
both  physically  and  financially,  with  the  result  that  a  fore- 
closure of  the  mortgage  upon  the  property  was  instituted 
in  the  year  1909,  a  temporary  receiver  appointed,  and  a 
judgment  of  foreclosure  and  sale  was  finally  entered  in  the 
office  of  the  olerk  of  the  County  of  Westchester  on  the  2Srd 
day  of  July,  1909. 

A  sale  of  the  property  pursuant  to  the  judgment  of  fore- 
closure was  had  on  the  5th  day  of  November,  1909,  at  which 
sale  one  Richard  Sutro,  acting  for  and  on  behalf  of  The 
New  York,  New  Haven  and  Hartford  Railroad  Company, 
purchased  the  greater  part  of  the  railroad.  The  order 
confirming  the  sale  was  entered  in  the  Supreme  Court  on 
the  20th  day  of  November,  1909,  and  on  December  1,  1909, 
Sutro  paid  to  the  referee,  pursuant  to  the  terms  of  the 
judgment,  the  sum  of  $825,000,  as  follows: 

Cash  deposit  at  time  of  sale $25, 000 .00 

Cash  paid  referee  December  1 529,  747 .26 

Total  ca«h  paid  $654,  747.26 

247  bonds  secured  by  mortgage  247, COO. 00 

CoupoM 6,175.00 

Interest 10. 943.48 

Interest 273.58 

Interest 6,  860.68 

TotaJ  paid $824. 999.90 

The  bonds  deposited  with  the  referee,  247  in  number, 
were  a  part  of  the  300  bonds  of  $1000  each  upon  which 
the  foreclosure  was  made.  These  bonds  were  owned  by  the 
New  Haven  company,  and  were  purchased  by  it  in  the  year 
1909,  by  the  exchange  of  New  York  and  Stamford  Railway 
Company  bonds  owned  by  it,  which  bonds  had  been  shortly 
theretofore  issued  by  the  New  York  and  Stamford  company 
under    an   authorization    of   this    Commission    to    pay   an 
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indebtedneas  to  the  New  Haven  company  for  cash  advanoea. 
So  far  as  appears  in  the  case^  the  New  Haven  company  had 
no  connection  with  the  Tarrytown,  White  Plains  and 
Mamaroneck  Bailway  Company  until,  subsequent  to  March, 
1909,  it  acquired  the  bonds  in  question  and  caused  the  fore- 
closure  to  be  instituted  with  a  view  of  acquiring  the  railroad, 
either  in  whole  or  in  part. 

The  applicant,  The  Westchester  Street  Railroad  Company, 
was  incorporated  under  the  laws  of  the  State  of  New  York 
on  December  1,  1909 ;  the  certificate  of  incorporation  refers 
to  and  recites  the  foreclosure  sale  of  the  Tarrytown  road, 
the  purchase  of  parcels  Nos.  1  and  2  by  Sutro,  that  Sutro 
had  associated  with  himself  certain  other  persons  named  in 
the  articles  of  incorporation,  describes  the  property  pur- 
chased at  the  sale,  provides  that  the  maximum  amount  of 
capital  stock  of  the  new  corporation  shall  be  $1,000,000, 
consisting  of  10,000  shares  of  the  par  value  of  $100  each, 
and  further  recites  that  Sutro  and  his  associates,  pursuant 
to  the  provisions  of  section  9  of  the  Stock  Corporation  Law, 
desire  to  become  a  corporation  for  the  purpose  of  taking  and 
holding  the  property  purchased  by  Sutro  at  the  sale  aforesaid. 

On  the  3rd  day  of  December,  1909,  the  Supreme  Court 
made  an  order  which  was  entered  on  the  4th  day  of  Decem- 
ber, 1909,  authorizing  Sutro  to.  assign  to  the  applicant  his 
right  to  the  deed  to  the  property  purchased  by  him,  and 
authorized  The  Westchester  Street  Railroad  Company  to 
accept  the  assignment. 

On  the  4th  day  of  December,  1909,  in  a  form  approved 
by  the  court,  Sutro  assigned  to  The  Westchester  Street 
Railroad  Company  his  right  to  the  deed;  and  thereafter, 
on  December  7,  1909,  pursuant  to  the  said  orders  of  the 
court,  the  referee  making  the  sale  conveyed  to  the  applicant, 
The  Westchester  Street  Railroad  Company,  the  property, 
premises,  rights,  privileges,  and  franchises  described  in  the 
judgment  of  foreclosure  as  parcels  Nos.  1  and  2. 

Vol  TTI  — 10 
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Stock  authorization  asked  for: 

The  applicant,  The  Westchester  Street  Eailroad  Company, 
now  asks  this  Commission  to  authorize  it  to  issue  its  common 
capital  stock  to  the  amount  paid  by  Sutro  pursuant  to  the 
terms  of  his  bid,  namely  $825,000,  and  the  other  simis  which 
have  been  paid  by  him  in  connection  with  the  transaction 
and  pursuant  to  the  terms  of  his  bid;  the  entire  amount 
for  which  capitalization  is  asked  is  stated  as  follows: 

Paid  to  referee,  as  hereinbefore  stated $825, 000.00 

Arrears  of  taxes  paid  to  State  of  New  York  and  sundry 

local  authorities    46,  761 .49 

Arnold  claim 8,  000 .00 

Riggins  tort  claim 1,  75O.OO 

Hitchins  tort  claim 200.00 

Paving  taxes.  White  Plains    689.29 

Services  of  attorneys  with  reference  to  special  franchise.  554.80 

Incorporation    tax    500 .00 

Certificate  of  incorporation   25 .  00 

Legal  expenses'  of  attorney  in  connection  with  procur- 
ing bonds  at  foreclosure  sale  and  reorganization  sale 

generally   15,149.92 

Services  of  Sutro  in  the  matter 11, 190. 15 

One  desk  and  chair   29 .40 

One  stove,  etc 25 .  47 

Westinghouse,    Church,    Kerr    &    Co.,     for    appraising 

property  subsequent  to  purchase   2, 147.94 

Total $912,  023.46 

The   New   York,   New   Haven   and   Hartford   Railroad 
Company  makes  a  joint  application,  in  which  it  asks  that 
this  Commission  consent  that  the  entire  capital  stock  thus 
to  be  issued  may  be  taken  and  held  by  it. 
Primary  question  presented  hy  the  case: 

The  applicant  is  entitled  by  law  to  take  and  hold  the 
railroad  property  involved.  It  is  entitled  to  issue  stock  for 
the  same.  The  only  question  presented  is,  how  much  stock 
shall  be  issued  for  it.  The  sole  purpose  of  an  issue  of  stock 
is  the  acquisition  of  property.  The  amount  which  may  be 
issued  is  governed  by  the  provi3i(ftis  of  section  55  of  the 
Stock  Corporation  Law,  which  reads  as  follows: 


Digitized  by 


Google 


Westchbsteb  Street  Railroad  Co.  291 

Vol.  III. 

No  corporation  shall  issue  either  stock  or  bonds  except  for  moneji 
labor  done  or  property  actually  received  for  the  use  and  lawful  pur- 
pose of  such  corporation.  Any  corporation  may  purchase  any  property 
authorized  by  its  certificate  of  incorporation  or  necessary  for  the  use 
and  lawful  purposes  of  such  corporation  and  may  issue  stock  to  the 
amount  of  the  value  thereof  in  payment  therefor,  and  the  stock  so 
issued  shall  be  full  paid  stock  and  not  liable  to  any  further  call, 
neither  shall  the  holder  thereof  be  liable  for  any  further  payment 
under  any  of  the  provisions  of  this  chapter;  and  in  the  absence  of 
fraud  in  the  transaction  the  judgment  of  the  directors  as  to  the  value 
of  the  property  purchased  shall  be  conclusive;  and  in  all  statements 
and  reports  of  the  corporation  by  law  required  to  be  published  or 
filed,  this  stock  shall  not  be  stated  or  reported  as  being  issued  for 
cash  paid  to  the  corporation  but  shall  be  reported  as  issued  for 
property  purchased. 

Section  55  of  the  Public  Service  Commissionfl  Law 
provides  that  a  railroad  corporation  may  issue  stock  when 
necessary  for  the  acquisition  of  property  "  provided  and  not 
otherwise  that  there  shall  have  been  secured  from  the  proper 
commission  an  order  authorizing  such  issue,  and  the  amount 
thereof,  and  stating  the  purposes  to  which  the  issue  or  pro- 
ceeds thereof  are  to  be  applied,  and  that  in  the  opinion  of 
the  commission  the  property  to  be  procured  or  paid  for  by 
the  issue  of  such  stock  is  reasonably  required  for  the  purposes 
specified  in  the  order '^. 

It  is  clear  from  these  two  provisions  of  law  that  the 
stock  to  be  issued  in  this  case  for  the  acquisition  of  the 
property  in  question  must  be  only  equal  in  amount  to  the 
amount  of  the  value  of  the  property,  and  that  the  question 
for  the  Commission  to  solve  is  the  value  of  the  property. 

It  is  not  understood  that  the  applicant  claims  that  the 
provision  in  section  55,  "  in  the  absence  of  fraud  in  the 
transaction  the  judgment  of  the  directors  as  to  the  value 
of  the  property  purchased  shall  be  conclusive,"  is  applicable 
to  this  case  and  binding  upon  this  Commission.  This  pro- 
vision was  enacted  many  years  previous  to  the  passage  of 
the  Public  Service  Commissions  Law  and  for  purposes  which 
have  no  connection  with  the  administration  of  that  law.  It 
has  been  the  uniform  practice  of  this  Commission  to  inquire 
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into  and  pass  npon  tbe  value  of  property  acquired  by  a  cor^ 
poration  for  which  it  seeks  to  issue  stock  or  bonds,  and  it 
has  been  uniformly  assumed  by  the  Commission  and  by  those 
seeking  its  authorization  that  this  provision  did  not  apply 
to  determinations  made  by  the  Commission  in  fixing  the 
amount  of  stock  or  bonds  which  could  be  issued,  for  such 
acquisition.  It  will  be  unnecessary,  therefore,  to  discoss 
this  point  further.  The  question  in  this  case  for  the 
Commission  to  solve  is  the  value  of  the  property  sought  to 
be  capitalized. 

In  what  manner  and  upon  what  principles  the  valite  of  the 
property  is  to  be  determined: 

It  is  indispensable  that  at  the  outset  there  should  be  a 
complete  consideration  of  the  manner  in  and  the  principles 
upon  which  the  value  of  the  property  is  to  be  determined. 
This  may  seem  to  be  a  simple  matter,  but  instead  it  is  most 
difficult  and  complex.  The  difficulties  arise  from  a  variety 
of  matters  which  it  is  now  proper  to  treat  in  detail. 

The  determination  of  the  value  of  property  by  govern- 
mental authority  may  become  necessary  in  a  variety  of  cases, 
but  for  our  purposes  we  may  consider  only  the  three  prin- 
cipal classes:  (1)  Assessments  for  purpose  of  taxation;  (2) 
valuations  in  the  fixing  of  rates  to  be  charged  by  public 
service  corporations;  (3)  valuations  necessary  in  the  author- 
ization of  capitalization  of  such  corporations.  In  the  first 
two  classes,  rules  for  fixing  value  have  been  very  largely 
considered  by  the  courts.  In  the  third  class,  such  rules  have 
not,  so  far  as  I  am  aware,  been  laid  down  by  any  judicial 
authority  which  is  binding  upon  this  Commission.  In  solv- 
ing the  immensely  important  and  highly  intricate  question, 
what  rule  should  we  follow,  we  are  bound  by  nothing  in 
the  way  of  arbitrary  authority  and  the  whole  subject  is  open 
to  the  freest  examination  and  discussion.  It  is  undoubtedly 
prudent,  if  not  indispensable,  to  review  the  decisions  of  the 
courts  in  taxation  and  rate  cases.  Whether  such  examination 
will  result  in  light  will  be  better  known  at  its  conclusion. 
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It  muBt  be  premised  that  no  case  which  has  come  under 
my  notice  decides  the  precise  questions  which  must  be  settled 
in  a  capitalization  case  although  the  language  of  the  court 
may  appear  to  be  applicable.  Attention  will  therefore  be 
largely  directed  to  the  reasoning  of  the  various  cases  cited 
for  the  purpose  of  showing  the  differing  theories  which  have 
received  judicial  sanction. 

One  well  known  and  well  understood  method  of  fixing  the 
valuation  of  a  railroad  property  is  that  commonly  called 
a  commercial  valuation,  which  is  arrived  at  by  ascertaining 
the  cash  or  market  value  of  the  shares  of  stock  and  of  the 
funded  debt  This  seems  to  have  great  judicial  support. 
Taylor  vs.  Secor,  92  TJ.  S.  575,  decided  by  the  United  States 
Supreme  Court  in  1876,  is  one  of  several  cases  commonly 
known  as  the  state  railroad  tax  cases.  The  opinion  of  the 
court  was  delivered  by  Mr.  Justice  Miller,  and  the  following 
extracts  from  it  are  of  large  importance : 

It  may  be  assumed  for  all  practical  purposes,  and  it  is  perhaps 
absolutely  true,  that  every  railroad  company  in  Illinois  has  a  bonded 
indebtedness  secured  by  one  or  more  mortgages.  The  parties  who 
deal  in  such  bonds  are  generally  keen  and  farsighted  men,  and  most 
eareful  in  their  investments.  Hence  the  yalue  which  these  securities 
hold  in  market  is  one  of  the  truest  criteria,  so  far  as  it  goes,  of  the 
▼alue  of  the  road  as  a  security  for  the  payment  of  those  bonds.   . 

These  mortgages  are,  however,  liens  on  the  road,  and  taking 
precedence  of  the  shares  of  the  stockholders,  may  or  may  not  extin- 
guish the  value  of  his  shares.  They  must  in  any  event  affect  that 
value  to  tbe  exact  amount  of  the  aggregate  debts;  for  all  that  goes 
to  pay  that  debt  and  its  interest  diminished  pro  tanto  the  dividend 
of  the  shareholder  and  the  value  of  his  share. 

It  is,  therefore,  obvious  that  when  you  have  ascertained  the  current 
cash  value  of  the  whole  funded  debt,  and  the  current  cash  value  of 
the  entire  number  of  shares,  you  have,  by  the  action  of  those  who 
above  all  others  can  best  estimate  it,  ascertained  the  true  value  of 
the  road,  aU  its  property,  its  capital  stock  and  its  franchises;  for 
these  are  aU  represented  by  the  value  of  its  bonded  debt  and  of  the 
shares  of  its  capital  stock. 

This  would,  of  itself,  be,  perhaps,  the  fairest  basis  of  taxation  for 
the  State  at  large,  if  all  railroads  were  solvent  and  paid  the  interest 
promptly  on  their  funded  debt. 
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Begarding  the  method  of  ascertaining  the  value  of  the 
roadbed,  tracks,  and  other  structures  connected  therewith 
of  a  railroad,  the  court  makes  the  following  remarks: 

But,  as  we  have  already  said,  a  railroad  must  be  regarded  for  many, 
indeed  for  most  purposes,  as  a  unit.  The  track  of  the  road  is  but  one 
track,  from  one  end  of  it  to  the  other,  and  except  in  its  use  as  one 
track,  is  of  little  value.  In  this  track  as  a  whole,  each  county 
through  which  it  passes  has  an  interest  much  more  important  than  it 
has  in  the  limited  part  of  it  lying  within  its  boundary.  Destroy  by 
any  means  a  few  miles  of  this  track,  within  an  interior  county,  so  as 
to  cut  off  the  connection  between  the  two  parts  thus  separated,  and, 
if  it  could  not  be  repaired  or  replaced^  its  effect  upon  the  value  of  the 
remainder  of  the  road  is  out  of  all  proportion  to  the  mere  local  value 
of  the  part  of  it  destroyed.  A  similar  effect  on  the  value  of  the 
interior  of  the  road  would  follow  the  destruction  of  that  end  of  the 
road  lying  in  Chicago,  or  some  other  place  where  its  largest  traffic 
centers.  It  may  well  be  doubted  whether  any  better  mode  of  deter- 
mining the  value  of  that  portion  of  the  track  within  any  one  county 
has  been  devised  than  to  ascertain  the  value  of  the  whole  road,  and 
apportion  the  value  within  the  county  by  its  relative  length  to  the 
whole. 

The  headnotes  of  the  case  were  prepared  by  Justice  Miller, 
and  one  of  them  states  succinctly  and  accurately  the  court's 
approval  of  the  commercial  valuation  method  in  the  following 
language : 

The  capital  stock,  franchises,  and  all  the  real  and  personal  property 
of  corporations,  are  justly  liable  to  taxation;  and  a  rule  which  ascer- 
tains the  value  of  all  this,  by  ascertaining  the  cash  value  of  the  funded 
debt  and  of  the  shares  of  the  capital  stock  as  the  basis  of  assessment, 
is  probably  as  fair  as  any  other. 

One  may,  perhaps,  be  permitted  to  inquire  what  is  meant 
when  the  learned  justice  remarks  in  the  first  quotation: 
"  This  would,  of  itself,  be,  perhaps,  the  fairest  basis  of  taxa- 
tion for  the  State  at  large,  if  all  railroads  were  solvent  and 
paid  the  interest  promptly  on  their  funded  debt'*  It  would 
seem  to  indicate  an  opinion  that  the  rule  would  not  hold 
good  in  the  case  of  an  insolvent  company  although  just  in 
the  case  of  one  which  is  solvent.  Without  criticising  the 
distinction,  if  there  be  one,  the  observation  is  warranted  that. 
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assuming  its  validity,  the  commepcial  valuation  rule  would 
be  valueless  in  the  case  of  a  property  which  has  been  sold 
at  judicial  sale,  the  corporation  whose  title  or  interest  was 
sold  being  obviously  in  the  class  of  insolvents. 

In  Pittsburg,  Cincinnati,  Chicago  and  8t  Louis  Railway 
Company  vs.  Backus,  154  TJ.  S.  421,  decided  in  1894,  the 
opinion  of  the  same  court  was  delivered  by  Justice  Brewer. 
The  language  used  by  the  court  in  the  state  railroad  tax 
cases  supporting  the  commercial  valuation  theory  of 
assessment  is  cited  with  approval  and  followed. 

The  language  of  the  Supreme  Court  of  Tennessee  in  the 
case  Franklin  County  vs.  Railroad  Company,  12  Lea  521, 
is  also  cited  with  approval,  such  language  being  as  follows : 

The  value  of  the  roadway  at  any  given  time  is  not  the  original  cost 
nor  a  fortiori  its  ultimate  cost  after  years  of  expenditure  in  repairs 
and  improvements.  On  the  other  hand,  its  value  can  not  he  deter- 
mined by  ascertaining  the  value  of  the  land  included  in  the  roadway 
assessed  at  the  market  price  of  adjacent  lands,  and  adding  the  value 
of  the  cross-ties,  rails,  and  spikes.  The  value  of  land  depends  largely 
upon  the  use  to  which  it  can  be  put,  and  the  character  of  the  improve- 
ments upon  it.  The  assessable  value,  for  taxation,  of  a  railroad  track 
can  only  be  determined  by  looking  at  the  elements  on  which  the 
financial  condition  of  the  company  depends,  its  traffic,  as  evidenced 
by  the  rolling  stock,  and  gross  earnings  in  connection  with  its  capital 
stock.  No  local  estimate  of  the  fraction  in  one  county  of  a  railroad 
track  running  through  several  counties  can  be  based  upon  sufficient 
data  to  make  it  at  all  reliable,  unless,  indeed,  the  local  assessors  are 
furnished  with  the  means  of  estimating  the  whole  road. 

This  of  course  constitutes  a  distinct  and  unqualified  dis- 
approbation of  the  theory  that  cost  of  reproduction  is  a 
fair  measure  of  the  value  of  a  railroad  roadway  and  the 
structures  thereon. 

In  Adams  Express  Company  vs.  Ohio  Slate  Auditor,  165 
F.  S.  194,  decided  in  1896,  by  the  same  court,  the  State 
of  Ohio  had  by  statute  directed  a  particular  method  of 
assessing  the  property  of  express  companies  doing  business 
within  that  State.    This  statutory  mettiod  was  as  follows: 

In  determining  the  value  of  the  property  of  said  companies  in  this 
State  to  be  taxed  within  the  State  and  assessed  as  herein  provided, 
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•aid  board  shall  be  guided  by  the  value  of  said  property  as  determined 
by  the  value  of  the  entire  capital  stock  of  said  oompanies,  and  such 
other  evidence  and  rules  as  will  enable  said  board  to  arrive  at  the 
true  value  in  money  of  the  entire  property  of  said  companies  within 
the  State  of  Ohio,  in  the  proportion  which  the  same  bears  to  the 
entire  property  of  said  companies,  as  determined  by  the  value  of  the 
capital  stock  thereof,  and  the  other  evidence  and  rules  as  aforesaid. 

•The  company  had  no  property  in  the  State  of  Ohio  other 
than  personal.  The  value  of  this  personal  property  was 
averred  in  the  bill  and  was  conceded  by  the  demurrer  upon 
which  the  case  came  before  the  court  to  have  been  correct 
The  valuation  thus  returned  and  the  amoimt  of  the  assess- 
ment levied  on  such  personal  property  by  the  state  board 
were  as  follows: 

Assessment  for  189S: 

Value  as  alleged  in  the  bill $53. 080.74 

As  assessed  by  the  state  board  460, 033 .  08 

Assessment  for  189k: 

Value  as  alleged  in  the  bill 41, 102.60 

As  assessed  by  the  state  board 543, 569 .  00 

Assessment  for  1895: 

Value  as  alleged  in  the  bill 42,065.00 

As  assessed  by  the  state  board 533, 095 .  80 

The  precise  questions  decided  by  the  court  are  not  material 
at  this  time.  The  interesting  part  of  the  discussion  is  how 
the  differing  theories  as  to  the  proper  mode  of  assessing 
values  were  treated.  Without  naming  them  the  court  had 
in  mind  commercial  value,  net  earning  power  capitalized, 
and  cost  of  reproduction.  Chief  Justice  Fuller  in  the  pre- 
vailing opinion  uses  the  following  language: 

As  to  railroad,  telegraph,  and  sleeping  car  companies  engaged  in 
interstate  commerce,  it  has  often  been  held  by  this  court  that  their 
property  in  the  several  States  through  which  their  lines  or  business 
extended  might  be  valued  as  a  unit  for  the  purposes  of  taxation,  taking 
into  consideration  the  uses  to  which  it  was  put  and  all  the  ele- 
ments making  up  aggregate  value,  and  that  a  proportion  of  the  whole 
fairly  and  properly  ascertained  might  be  taxed  by  the  particular  State 
without  violating  any  Federal  restriction.  The  valuation  was,  thus, 
not  confined  to  the  wires,  poles,  and  instnunents  of  the   telegraph 
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company;  or  roadbed,  ti«8,  rails,  and  spikes  of  the  railroad  com* 
pany;  or  the  ears  of  the  sleeping  car  company;  but  included  the  pro- 
portionate  part  of  the  value  resulting  from  the  combination  of  the 
means  by  which  the  business  was  carried  on,  a  value  existing  to  an 
appreciable  extent  throughout  the  entire  domain  of  operation.  And 
it  has  been  decided  that  a  proper  mode  of  ascertaining  the  assessable 
value  of  BO  much  of  the  whole  property  as  is  situated  in  a  particular 
State  is,  in  the  case  of  railroads,  to  take  that  part  of  the  value  of 
the  entire  road  which  is  -measured  by  the  proportion  of  its  length 
therein  to  the  length  of  the  whole;  or,  taking  as  the  basis  of  assess- 
ment such  proportion  of  the  capital  stock,  of  a  sleeping  car  company 
as  the  number  of  miles  of  railroad  over  which  its  cars  are  run  in  a 
particular  State  bears  to  the  whole  number  of  miles  traversed  by  them 
in  that  and  other  States;  or  such  a  proportion  of  the  whole  value 
of  the  capital  stock  of  a  telegraph  company  as  the  lengtii  of  its  lines 
within  a  State  bears  to  the  length  of  all  its  lines  everywhere,  deduct- 
ing a  sum  equal  to  the  value  of  its  real  estate  and  machinery  subject 
to  local  taxation  within  the  State. 

In  the  following  language  he  distinctly  negatives  the  idea 
that  cost  of  reproduction  is,  at  least  in  the  case  before  him, 
the  true  measure  of  the  value  of  property  which  is  used 
as  a  unit  in  the  public  service : 

But  the  property  of  an  express  company  distributed  through 
different  States  is  as  an  essential  condition  of  the  business  united  in 
a  single  specific  use.  It  constitutes  but  a  single  plant,  made  so  by 
the  very  character  and  necessities  of  the  business. 

It  is  this  which  enabled  the  companies  represented  here  to  charge 
and  receive  within  the  State  of  Ohio  for  the  year  ending  May  1, 
1895,  $282,181,  $368,519,  and  $275,446,  respectively,  on  the  basis,  accord- 
ing to  their  respective  returns,  of  $42,066,  $28,438,  and  $23,430  of 
personal  property  owned  in  that  State,  returns  which  confessedly  do 
not,  however,  take  into  account  contracts  for  transportation  and 
accompanying  facilities. 

Considered  as  distinct  subjects  of  taxation,  a  horse  is,  indeed,  a 
horse;  a  wagon,  a  wagon;  a  safe,  a  safe;  a  pouch,  a  pouch;  but  how 
is  it  that  $23,430  worth  of  horses,  wagons,  safes,  and  pouches  produces 
$275,446  in  a  single  year?  Or  $28,438  worth,  $358,519?  The  answer 
is  obvious. 

Upon  an  application  for  a  rehearing  reported  in  166  U.  S. 
185,  Mr.  Justice  Brewer,  speaking  for  a  majority  of  the 
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court,  used  the  following  language,  which  is  a  vigorous  argu- 
ment in  favor  of  determining  value  by  net  earning  power: 

Now,  it  is  a  cardinal  rule  which  should  never  be  forgotten,  that 
whatever  property  is  worth  for  the  purposes  of  income  and  sale  it  is 
also  worth  for  the  purposes  of  taxation.  Suppose  such  a  bridge  were 
entirely  within  the  territorial  limits  of  a  State,  and  it  appeared  that 
the  bridge  itself  cost  only  $1,277,000,  could  be  reproduced  for  that  sum, 
and  yet  it  was  so  situated  with  reference  to  railroad  or  other  connec- 
tions, so  used  by  the  traveling  public,  that  it  was  worth  to  the  holders 
of  it  in  the  matter  of  income  $2,900,000,  could  be  sold  in  the  markets 
for  that  sum,  was  therefore  in  the  eyes  of  practical  business  men  of 
the  value  of  $2,900,000,  can  there  be  any  doubt  of  the  State's  powder  to 
assess  it  at  that  sum,  and  to  collect  taxes  from  it  upon  that  basis  of 
value?  Substance  of  right  demands  that  whatever  be  the  real  value  of 
any  property,  that  value  may  be  accepted  by  the  State  for  purposes  of 
taxation,  and  this  ought  not  to  be  evaded  by  any  mere  confusion  of 
words.  Suppose  an  express  company  is  incorporated  to  transact  busi- 
ness within  the  limits  of  a  State  and  does  business  only  within  such 
limits,  and  for  the  purpose  of  transacting  that  business  purchases  and 
holds  a  few  thousands  of  dollars  worth  of  horses  and  wagons,  and 
yet  it  so  meets  the  wants  of  the  people  dwelling  in  that  State,  so 
uses  the  tangible  property  which  it  possesses,  so  transacts  business 
therein,  that  its  stock  becomes  in  the  markets  of  the  State  of  the 
actual  cash  value  of  hundreds  of  thousands  of  dollars.  To  the  owners 
thereof,  for  the  purposes  of  income  and  sale,  the  corporate  property 
is  worth  hundreds  of  thousands  of  dollars.  Does  substance  of  right 
require  that  it  shall  pay  taxes  only  upon  the  thousands  of  dollars  of 
tangible  property  which  it  possesses?  Accumulated  wealth  will  laugh 
at  the  crudity  of  taxing  laws  which  reach  only  the  one  and  ignore  the 
other,  while  they  who  own  tangible  property,  not  organized  into  a 
single  producing  plant,  will  feel  the  injustice  of  a  system  which  so 
misplaces  the  burden  of  taxation. 

The  question  has  arisen  in  the  English  Privy  Council. 
According  to  an  article  in  the  Electrical  World  for  Jime 
30,  1910,  the  Judicial  'Committee  of  the  Privy  Council  of 
England,  upon  an  appeal  from  the  Supreme  Court  of  New 
Zealand,  has  had  occasion  to  pass  upon  the  question  of  value 
of  a  "  gas  works  and  plant ".  In  1895  an  act  of  the  New 
Zealand  legislature  authorized  the  Hamilton  Gas  Company 
to  construct  works  in  the  city  of  that  name,  on  condition 
that  the  City  might  purchase  the  "  gas  works  and  plant " 
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after  twelve  years,  at  a  price  to  be  determined  by  arbitration. 
The  City  decided  to  purchase  the  works,  and  as  the  arbi- 
trators could  not  agree  on  the  valuation,  an  umpire  was 
appointed.  The  umpire  found  that  the  value  of  the  gas 
works  and  plant,  considered  merely  as  a  structure,  was  about 
$65,000,  but  that  the  commercial  value  of  the  works,  that  is, 
the  value  of  the  plant  and  business  combined,  was  about 
$150,000;  and  a  case  was  stated  for  the  Supreme  Court  of 
New  Zealand  as  to  which  basis  of  valuation  should  be 
adopted.    The  contention  of  the  gas  company  was  as  follows : 

At  the  hearing  the  gaa  company  contended  that  the  price  to  he  paid 
for  the  purchase  of  the  gas 'works  and  plant  should  be  the  commercial 
value  thereof  as  a  going  concern,  taking  into  consideration  their  present 
oondition,  rental  value,  earning  power,  and  all  surrounding  circum- 
stances, and  not  merely  as  on  a  sale  of  apparatus  in  situ  and  land 
and  buildings;  and  that  the  arbitrators  and  umpire,  in  arriving  at  and 
determining  such  price,  were  entitled  to  capitalize  the  net  annual 
profit  or  rental,  which,  in  their  opinion,  the  gas  company  was,  and 
might  reasonably  be  expected  to  be,  able  to  continue  to  earn  and 
receive  thereby  and  therefrom. 

The  contention  of  the  City  was  as  follows: 

The  Borough  Ck>uncil  claimed  that  the  price  should  be  merely  the 
value  of  the  gas  works  and  plant  regarded  as  gas  works  and  plant  in 
9itu  capable  of  earning  a  profit,  and  that  this  value  should  be  arrived 
at  by  taking  the  present  value  of  the  land  and  buildings  and  adding 
thereto  what  would  be  the  present  cost  of  the  machinery  and  materials 
of  a  similar  gas  works  and  plant,  and  of  placing  such  gas  works  and 
plant  in  situ  and  making  good  the  ground  and  deducting  a  sum  for 
depreciation;  or,  by  taking  the  cost  of  the  land,  buildings,  gas  works 
and  plant,  and  laying  down  the  gas  works  and  plant,  making  good  the 
ground,  and  deducting  a  sum  for  depreciation. 

Here  was  presented  a  direct  conflict  between  the  two 
theories  of  earning  power  and  reproductive  cost  The  judg- 
ment delivered  by  the  Privy  Coimcil  sustained  the  contention 
of  the  gas  company  and  fixed  the  value  of  the  property  at 
the  earning  power  capitalized.  The  value  awarded  was  two 
and  three-tenths  times  as  great  as  the  mere  reproductive  cost, 
less  depreciation,  and  this  higher  value  was  obtained  by 
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capitalizing  the  annual  net  profits  that  the  company  waa 
earning  and  might  be  expected  to  continue  to  earn. 

The  net  result  of  the  cases  in  the  United  States  Supreme 
Court  in  which  the  method  of  valuing  the  property  of  solvent 
railroad  corporations  for  the  purposes  of  taxation  has  come 
up  for  consideration,  is  that  the  conunercial  method  of  valua- 
tion is  the  one  which  is  to  be  followed,  as  giving  the  most 
satisfactory  results. 

In  the  State  of  New  York  the  proper  method  of  assessing 
railroad  property  for  the  purposes  of  taxation  has  received 
considerable  attention,  with  results  which  will  best  be  under- 
stood by  a  brief  consideration  of  some  of  the  principal  cases. 
The  question  came  before  the  Court  of  Appeals  in  1871, 
in  the  case  of  People  ex  reh  Buffalo  and  State  Line  Railroad 
Company  vs.  Peter  Barker  et  aL,  Assessors  of  the  Town  of 
Evans,  reported  in  connection  with  a  like  case  against  the 
assessors  of  the  Town  of  Hamburg,  reported  together  in 
48  N.  Y.  70.  It  appears  from  the  report  that  the  assessors 
of  the  Town  of  Hamhurg  assessed  the  property  of  the  relator 
within  the  town  at  $225,000.  The  relator  submitted  to  the 
assessors  proof  that  the  entire  value  of  its  land  and  super- 
structures and  fixtures  within  the  town  did  not  exceed 
$68,667.70,  and  apparently,  although  it  does  not  appear  dis- 
tinctly in  the  case,  this  was  what  the  relator  deemed  to  be 
the  cost  of  reproduction.  The  assessors,  in  making  up  their 
assessment,  took  into  consideration  the  value  of  the  entire 
road  and  its  earning  power  considered  as  a  whole.  It  does 
not  clearly  appear  in  the  case,  the  precise  theory  upon  which 
they  acted,  but  there  can  be  little  doubt  that  they  adopted 
a  theory  which  excluded  the  idea  of  the  cost  of  reproduction 
within  their  respective  towns.  The  action  of  the  assessors 
was  affirmed  by  the  unanimous  judgment  of  the  court  The 
following  are  extracts  from  the  opinion: 

The  argument  of  the  relator's  counsel  is  that  this  (the  relator's 
right  of  way)  should  he  assessed  as  an  isolated  piece  of  land,  having  in 
substance  no  beginning  or  end;  that  is,  not  connected  with  anything 
at  either  end  beyond  the  limits  of  the  town.    A  railroad  through  th« 
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town  of  Hamburg  only,  haying  no  c<mnection  at  either  end,  would  be 
ol  no  value.  The  erections  and  superBtructure  would  destroy  its  tsIus 
for  farming  purposes.  As  a  railroad  it  would  have  no  passengers  and 
no  business,  and  would  be  worthless.  The  attempt  to  use  it  as  such 
would  involve  debt  and  embarrassment,  but  no  profit.  In  like  manner 
the  portion  of  the  Erie  oanal  passing  through  a  single  town,  with  no 
outlet  at  either  end,  would  be  valueless.  A  mill-race  disconnected 
from  the  mill  would  be  of  no  value.  Each  item  of  property,  however, 
with  its  connections  and  accompaniments,  and  used  for  the  purpose 
and  in  the  manner  intended,  might  be  of  great  value.  Each  piece  of 
property  is  to  he  estimated  in  connection  with  its  position,  and  the 
business  and  profit  to  he  derived  therefrom.  The  road  in  question  is 
part  of  a  whole,  and  is  to  be  valued  as  such.  This  is  independent  of 
the  taxation  of  the  capital.  It  is  an  estimate  of  the  value  of  the  real 
estate  for  railroad  purposes,  as  a  mill  is  to  be  estimated  for  its  value 
for  milling  purposes  and  not  at  its  value  for  a  church  or  banking 
house. 

This  language  clearly  negatives  the  idea  of  cost  of  repro- 
duction being  the  proper  standard  by  which  to  measure  the 
value  of  a  part  of  the  roadbed  of  a  railroad.  It  was,  however, 
overruled  by  the  Court  of  Appeals  in  the  case  of  the  People 
ex  rel.  D.,  L.  &  W.  JB.  jB.  Co.  vs.  Clapp^  152  N".  T.,  at  page 
496,  which  case  will  hereinafter  be  commented  upon. 

In  People  ex  rel.  0.  &  L.  C.  R.  R.  Co.  vs.  Pond,  13  Abb. 
]Sr.  C.  1,  decided  in  1882,  the  General  Term  of  the  Third 
Department  of  the  Supreme  Court  adopted  the  opinion  of 
Mr.  Justice  Potter  delivered  at  Special  Term,  in  which 
occurs  the  following  language : 

The  positions  occupied  by  the  contestants  are  practically  these: 
That  the  relators  contend  the  value  should  be  determined  mainly,  if 
not  altogether,  from  the  productiveness  of  its  use  for  the  purpose  for 
which  it  was  organized,  and  the  respondents  contend  that  its  value  is 
to  be  determined  by  its  cost. 

From  the  statement  of  the  facts  of  the  case  it  appears 
that  the  railroad  company  which  was  seeking  to  have  its 
assessment  reduced,  produced  evidence  concerning  its  gross 
and  net  earnings.  Upon  this  basis  it  was  shown  that  the 
value  of  the  road  per  mile  was  $5231.  There  was  situate 
in  the  town  of  Burke,  in  which  the  assessment  was  made 
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that  was  reduced,  about  five  miles  of  the  relator's  road,  so 
that  the  assessment  should  have  been  substantially  $25,000 
upon  this  basis.  The  relator  was  actually  assessed  at  the 
sum  of  $80,000  in  this  town.  Upon  these  facts  the  learned 
Justice  said : 

Neither  contention  is  absolutely  correct.  The  true  rule  inyolyes  both 
elements  in  some  degree,  and  perhaps  other  considerations.  To  take 
the  cost  of  a  piece  of  real  estate  as  a  criterion  of  its  value,  in  verj 
many  cases  would  be  unwise  and  oppressive  as  the  basis  of  taxation. 
Many  pieces  of  real  estate  costing  large  sums  of  money  and  at  one 
time  possessing  great  value,  have  within  the  space  of  a  few  years 
ceased  to  have  any  considerable  value  or  to  be  for  any  purposes 
desirable.  Dependent  almost  entirely  upon  the  pleasure  or  profitable- 
ness of  its  use,  or  in  other  words  to  what  extent  it  comes  up  to  the 
standard  of  value  contended  for  by  the  relator.  Very  many  costly 
structures,  and  rarely  any  more  so  than  railroad  structures,  have 
totally  failed  to  pay  any  interest  or  income  upon  their  costs,  or  even 
to  pay  current  expenses.  Factories,  mills,  hotels,  and  private  resi- 
dences are  instances  of  this  kind  to  be  found  almost  everywhere.  To 
ascertain  the  true  taxable  value  of  many  kinds  of  property  requires 
the  exercise  of  a  good  degree  of  intelligence  and  of  broad  and  sound 
judgment. 

The  taxable  value  of  a  railroad  should  not  be  determined  alone  by 
the  long,  narrow  strip  of  land  for  farming  or  any  other  purpose  except 
its  use  for  the  bed  of  a  railroad.  Nor  should  the  portion  of  a  railroad 
situated  in  a  particular  town  be  estimated  by  the  cost  of  any  expen- 
sive rock  cut,  or  quicksand  filled,  or  a  long  tunnel  located  in  that  town. 
It  should  be  valued  as  a  part  of  a  whole,  a  continuous  way  to  carry 
passengers  and  freight  from  one  commercial  business  point  to  another, 
and  the  profits  of  its  use  for  that  purpose.  The  consideration  of 
profits  should  have  a  large,  if  not  controlling,  influence  upon  the  value 
of  almost  everything,  except  when  considerations  of  taste  or  pleasure 
or  comfort  are  involved.  A  thing  to  be  worth  its  cost  must  be  able 
to  pay  out  of  the  profits  from  its  use  and  enjoyment  an  income  bear- 
ing some  relation  to  the  interest  due  from  an  investment  or  loan  of 
a  sum  of  money  equal  to  such  cost,  and  over  and  above  the  loss  by 
wear  or  waste. 

People  ex  rel.  The  Albany  &  Oreenhush  Bridge  Co.  vs. 
Weaver,  34  Hun  321,  decided  in  1884,  by  the  General  Term, 
Third  Department,  of  the  Supreme  Court :  The  Albany  and 
Greenbush  bridge  had  b^en  assessed  by  the   assessors  at 
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$225,000.  The  Special  Term  reduced  the  valuation  to 
$110,000.  This  determination  by  the  Special  Term  was 
affirmed  by  the  General  Term.  The  following  is  the  entire 
discussion  given  by  it: 

The  property  in  question  is  buBiness  property,  created  for  the  pur- 
pose of  earning  money.  With  respect  to  such  property  this  court  has 
decided  that  in  ascertaining  its  "  fuH  value "  its  cost  may  be  con- 
sidered, but  the  more  controlling  consideration  is  its  earning  capacity. 
[Citing  the  Pond  case  just  referred  to.]  In  the  present  case  the  court 
considered  its  original  cost,  and  what  it  would  cost  to  re-create  it  at 
the  present  reduced  prices  of  material  and  labor.  It  also  considered 
the  fact  that  its  cost  was  enhanced  to  fit  it  for  railroad  service,  an 
expected  source  of  business  which  was  not  secured,  and  which  now 
seems  to  be  permanently  lost.  The  bridge  has  been  doing  all  the  busi- 
ness offered,  for  a  sufficient  length  of  time  to  afford  a  fair  test  of  its 
earning  capacity.  Under  such  circumstances  it  seems  to  be  just  to 
give  controlling  weight  to  its  earning  capacity. 

This,  of  course,  is  a  clear  and  distinct  adjudication  that 
earning  capacity  when  once  well  established  is  the  controlling 
rule  to  be  observed  in  assessments  for  taxation,  at  least 
where  the  property  is  all  situate  within  one  tax  district. 

In  People  ex  rel.  Powers  vs.  Kalbfleisch,  25  App.  Div. 
432,  decided  in  1898,  the  Appellate  Division,  Fourth 
Department,  held  that  a  very  valuable  building  which  has 
no  market  value  because  no  building  like  it  has  been  sold, 
should  be  assessed  upon  the  basis  of  its  earning  capacity, 
with  some  reference  however  to  the  cost  of  reproduction. 
The  building  in  this  case  was  the  Powers  Block  in  the  city 
of  Eochester.  Some  remarks  of  the  court  are  worthy  of 
citation.     At  page  434  it  says : 

The  actual  cost  of  a  piece  of  property  is  often  a  fact  of  great 
potency  in  determining  its  real  worth;  but  it  is  by  no  means  the 
only  one,  and  in  this  particular  instance  it  would  prove  of  little  value 
as  a  guide,  for  the  reason  that  the  lot  upon  which  the  building  stands 
has  nearly  doubled  in  its  market  value  since  it  was  purchased  by 
the  relator,  while  the  building  itself,  which  was  erected  at  a  period 
when  the  materials  of  which  it  was  constructed  cost  very  much  more 
than  the  same  materials  would  cost  at  the  present  time,  is  obviously 
worth  much  less  than  it  was  when  it  was  first  built.    This  being  the 
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case,  it  is  apparent  that  some  other  and  more  satisfactory  rule  of 
valuation  should,  if  possible,  be  employed. 

Again,  at  page  435 : 

If  a  man  possesses  a  piece  of  property  which  has  a  fixed  and 
certain  market  value,  it  is  much  less  difficult  to  determine  what  that 
property  is  worth  in  the  payment  of  a  debt  than  would  be  the  case 
if  its  face  value  were  fluctuating  and  uncertain ;  and,  unfortunately,  the 
relator's  property  belongs  to  the  latter  class.  It  can  not  be  said  to 
have  any  market  value  for  the  reason  that  there  is  no  other  property 
like  it  in  the  city,  and  consequently  none  has  ever  been  put  upon  the 
market. 

Again,  upon  the  same  page,  the  court  says: 

Eliminating,  therefore,  all  considerations  of  the  market  value  of 
the  property  in  question,  we  find  that  there  remain  two  other  methods 
of  ascertaining  its  true  and  full  value,  and  these  are  the  ones  which, 
as  we  understand  it,  were  adopted  by  the  learned  referee.  They 
are,  first,  its  earning  capacity  as  an  investment;  and  second,  the 
probable  and  natural  cost  of  its  reproduction.  It  is  urged  by  the 
learned  counsel  for  the  defendants  that  too  much  prominence  was 
given  upon  the  hearing  at  the  special  term  to  the  first  of  the  two 
methods  just  mentioned ;  but  we  are  inclined  to  think  that  the  net 
income  of  a  building  constructed  for  commercial  purposes  and  as  an 
investment  is  an  important  element  in  determining  its  assessable  value. 
For,  as  was  said  in  an  analogous  case,  "  a  thing  to  be  worth  its  cost 
must  be  able  to  pay  out  of  the  profits  from  its  use  and  enjoyment  an 
income  bearing  some  relation  to  the  interest  due  from  an  investment 
or  loan  of  a  sum  of  money  equal  to  such  cost  and  over  and  above  the 
loss  by  wear  and  waste".  [People  vs.  Pond,  13  Abb.  N.  C.  1.]  To 
illustrate,  no  one  would  ever  think  of  purchasing  the  Powers  Block 
for  any  other  reason  than  because  it  was  a  revenue  producing  invest- 
ment, and  consequently  its  net  income  must  necessarily  bear  a  ratio 
to  and  determine  its  true  value. 

In  the  case  of  People  ex  rel.  D.,  L.  &  W.  R.  B.  Co.  vs, 
Clapp,  152  K  Y.  490,  decided  in  1897,  which  involved  the 
assessment  of  real  estate  of  the  relator  in  the  town  of  York, 
in  the  county  of  Livingston,  the  assessors  adopted  a  method 
of  arriving  at  the  true  valuation  which  was  stated  by  them 
in  their  return  as  follows: 

In  fixing  upon  the  sum  at  which  the  real  property  was  assessed,  we 
considered  the  same  not  as  a  separate  piece  of  real  estate  standing 
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tlone,  but  as  ft  part  of  the  extensiye  and  valuable  syBtem  of  railroads 
leased  and  occupied  by  said  relator,  extending  from  the  city  of  Bing- 
hamton  to  the  city  of  Buffalo,  and  as  a  part  of  the  extensiye  and 
▼ahiable  system  of  railroads  operated  by  the  relator,  and  based  our 
said  assessment  thereof  upon  the  cost,  rentals,  and  earnings  of  said 
railroad  cm  shown  by  the  annual  report  of  said  relator  to  the  Board 
of  Railroad  Commissioners  of  the  State  of  New  York. 

It  appeared  that  the  relator  gave  proof,  which  was  uncxm- 
tradicted,  with  respect  to  the  cost  of  reproducing  the  seven 
and  one-fonrth  miles  of  railroad  in  the  township  of  York, 
with  the  tracks,  roadbed,  tanks,  and  buildings,  and  their  total 
eost  was  materially  less  than  the  sum  at  which  the  assessors 
fixed  the  value.    Upon  this  state  of  facts  the  court  said : 

It  is  difficult  to  formulate  from  the  adjudged  cases  any  general 
rule  or  principle  applicable  in  all  cases  to  the  valuation  of  the  real 
estate  of  a  railroad  for  the  purpose  of  taxation. 

After  a  considerable  discussion  the  court  finally  says: 

The  cost  of  reproducing  these  seven  miles  of  railroad  seems  to  us 
to  be  the  just  and  reasonable  rule  of  valuation.  There  is  no  reason 
that  we  can  perceive  for  assessing  this  property  at  a  greater  sum 
than  the  cost  of  replacement.  It  may  not  in  every  case  be  worth 
what  it  would  cost  to  reproduce  it.  That  would  depend  upon  the 
income  or  earning  capacity  of  the  road  after  it  is  built.  But  this 
is  the  case  of  a  paying  railroad,  and,  when  valued  at  what  it  would 
cost  to  procure  the  land,  construct  the  roadbed,  put  down  the  ties 
and  rails,  and  erect  the  buildings  and  other  structures,  all  new,  it 
is  difficult  to  see  any  ground  for  assessing  it  at  a  larger  sum.  It 
may  in  any  case  be  competent  to  consider  all  the  elements  of  value 
that  they  have  considered  in  this  case,  but  in  the  end,  when  they 
come  to  make  their  decision  as  to  value,  for  the  purpose  of  taxation, 
it  may  properly  be  much  less,  but  can  never  exceed  the  actual  cost 
of  producing  the  property  in  the  condition  in  which  it  is  found  by  the 
assessors  at  the  time  of  making  the  assessment.  Such  rule  of  valu- 
ation is  reasonable  and  possible. 

The  same  rule,  of  course,  applies  in  each  tax  district  of 
the  State,  and  hence  it  follows  that  the  rule  for  assessing  the 
real  property  of  an  entire  railroad  situate  within  the  State 
of  Kew  York  is  the  reproductive  cost  of  the  road  as  it  stands. 
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The  court,  in  referring  to  the  Barker  case,  48  N.  Y.  70, 
disposes  of  it  in  the  following  manner: 

In  80  far  as  they  hold  that  the  real  estate  of  a  railroad  in  a  town 
is  not  to  be  assessed  as  an  isolated  piece  of  land,  but  with  reference 
to  its  position  as  a  part  of  a  line  of  railroad  with  all  its  incidents, 
including^  the  business  and  profits  to  be  derived  therefrom,  they  are 
doubtless  correct.  The  property  in  question  would  be  worth  prac- 
tically nothing  except  for  its  position  as  part  of  a  railroad  system. 
It  has  value  as  part  of  the  whole  property  and  practically  no  Talue 
when  detached  or  severed  from  it.  But  the  question  still  remains, 
what  is  the  reasonable  and  practical  method  of  estimating  that  value! 
Is  it  by  an  intricate  calculation  of  the  rentals,  earnings  or  profits 
per  mile  capitalized,  and  then  followed  by  arbitrary  deductions  on 
account  of  the  greater  earning  capacity  of  some  parts  of  the  property 
over  other  parts,  or  is  it  the  cost  of  reproducing  the  same  part  of 
the  railroad?  The  assessors  have  to  deal  with  actual,  visible,  tangible 
property.  A  railroad  may  possess  things  intangible,  as  privileges  or 
franchises  of  great  value,  and  that  are  very  important  elements  in  its 
earning  capacity,  but  the  assessors  have  no  power  to  include  them  in 
the  valuation  of  real  estate,  and  any  method  of  valuation  which 
includes  them  as  a  part  of  the  real  estate  is  erroneous.  The  assessment 
of  the  real  estate  upon  a  basis  of  profits  or  income  of  the  whole 
railroad  must  necessarily  attribute  to  the  real  estate  a  value  which 
should  be  shared  with  the  personal  property  and  franchises. 

This  is  the  leading  case  in  the  State  of  New  York  giving 
controlling  weight  to  cost  of  reproduction  as  the  basis  of 
determining  fair  or  full  value.  Liberal  extracts  have  been 
made  from  the  opinion,  which  however  should  be  consulted 
in  full,  for  the  purpose  of  showing  that  the  real  ground  of 
decision  was  not  that  the  cost  of  reprodiLction  was  necessarily 
a  true  basis  of  value,  but  the  only  practical  and  practicable 
basis.  The  theory  upon  which  the  case  proceeds  is  that  the 
assessors  in  the  town  through  which  a  railroad  passes  were 
then  required  by  law  to  assess  only  the  real  estate  in  their 
town  and  to  give  a  value  to  it.  That  whenever  they  under- 
took to  consider  the  earning  capacity  of  the  road  they  would 
be  confronted  with  the  problem  of  determining  how  much 
was  earned  by  the  railroad  and  how  much  by  the  personal 
property,  and  how  much  by  the  franchises  and  other 
intangibles  constituting  part  of  the  property  of  the  company. 
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That  the  task  of  making  such  a  determination  would  be 
too  great  for  the  capacity  of  the  average  assessor  and  would 
necessarily  result  in  erroneous  decisions.  That  it  would  be 
better  to  confine  the  assessors  to  some  simple,  definite  rule 
of  assessment  of  the  real  estate  in  their  respective  towns, 
easily  applied  and  which  would  result  in  practical  justice. 
Whether  the  court  succeeded  in  finding  a  just  rule  is  not 
the  question.  It  adopted  the  cost  of  reproduction,  with  all 
its  known  inconsistencies  and  absurdities.  Thus,  in  one 
town,  five  miles  of  track  may  have  been  constructed  upon 
level  ground,  at  little  expense ;  while  in  an  adjoining  town 
the  same  amount  of  track  may  have  been  constructed  at 
great  expense,  including  a  tunnel,  an  expensive  fill  across 
a  deep  gorge,  or  a  highly  expensive  bridge  across  a  river. 
The  portion  of  the  road  in  the  town  of  lesser  expense  would 
be  of  as  great  value  to  the  operation  of  the  road  as  the  other, 
and  would  contribute  as  much  of  its  earning  power,  and  yet 
the  assessment  might  be  but  one-tenth  or  one-twentieth  part 
of  that  in  the  adjoining  town.  If  there  is  any  rational  or 
consistent  theory  upon  which  such  discrepant  assessments 
could  be  justified,  it  is  that  of  cost  of  reproduction;  but 
whether  the  end  is  accomplished  by  that  sort  of  assessments 
is  open  to  doubt. 

It  must  be  noted  that  the  opinion  of  the  court,  in  none 
of  its  reasoning,  attempts  to  sustain  the  position  that  if  the 
road  could  be  valued  as  a  whole  the  cost  of  reproduction 
would  be  the  controlling  factor  or  even  a  factor  of  very  much 
weight. 

By  section  2  of  the  Tax  Law,  certain  franchises,  rights, 
authority,  and  permission  are  known  as  special  franchises, 
are  made  or  treated  as  real  estate  or  real  property,  and  in 
connection  with  certain  physical  structures  laid  in  streets  are 
assessed  as  real  property,  pursuant  to  the  provisions  of 
section  43  of  the  Tax  Law.  This  assessment  of  a  special 
franchise  is  made  by  the  State  Board  of  Tax  Commissioners. 

In  the  case  of  The  People  of  the  State  of  New  York  ex  reh 
Jamaica   Water  Supply  Company  vs.  Hie  State  Board  of 
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Tax  Commissioners,  196  N.  Y.  39,  decided  on  the  19th  day 
of  October,  1909,  it  was  held  that  the  Legislature  has  not 
seen  £t  to  prescribe  any  rule  by  which  the  value  of  special 
franchises  is  to  be  ascertained,  and  that  it  is  beyond  the 
province  of  the  courts  to  lay  down  an  exclusive  rule  of  fran- 
chise valuation  applicable  to  all  cases,  although  in  many 
cases  the  application  of  the  net  earnings  rule  would  result 
in  a  fair  and  just  valuation.  At  page  51  Judge  Bartlett 
says  : 

In  our  opinion  it  is  beyond  the  province  of  the  courts  to  lay  down 
an  exclusive  rule  of  franchise  valuation  applicable  to  all  cases.  Of 
oourse,  if  there  were  only  one  reasonable  method  of  getting  at  the 
true  value  of  a  special  franchise,  it  would  plainly  be  the  duty  of  the 
state  board  to  adopt  that  method.  It  is  conceded,  however,  that 
there  are  many  reasonable  methods,  and  it  is  not  for  the  courts  to 
insist  that  one  shall  be  pursued  rather  than  another  so  long  as  the 
legislature  has  chosen  to  leave  them  all  equally  open  to  the  assessing 
officers. 

At  page  52  the  court  cites  with  approval  the  language  of 
Judge  Earl,  as  follows : 

There  is  no  law  or  authority  which  requires  assessors,  in  making 
assessments,  to  adopt  any  certain  or  fixed  rule  or  method.  The  only 
rule  for  their  guidance  is  the  actual  value  of  the  property  to  be 
assessed,  and  they  may  avail  themselves  of  all  tests  of  such  value 
within  their  reach,  and  of  every  fact,  and  all  information  which  in 
their  judgment  has  any  bearing  upon  such  value. 

It  should  be  remarked  that  this  language,  thus  approved, 
assumes  that  there  is  such  a  definite  and  certain  thing  as 
actual  value,  and  that  if  the  inquiry  in  search  of  it  be 
prolonged  far  enough  and  with  sufficient  diligence  the  actual 
value  may  be  ascertained. 

On  page  55  the  court  further  says: 

While,  as  we  have  already  pointed  out,  the  legislature  has  not 
prescribed  any  exclusive  or  hard  and  fast  rule  for  assessing  the  value 
of  special  franchises,  we  think  that  in  the  case  of  this  relator  and 
many  other  corporations  similarly  circumstanced  the  adoption  and 
application  of  the  net  earnings  rule  would  result  in  a  fair  and  juat 
valuation. 
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This  rule  is  given  by  the  court  on  page  56,  in  the  following 
language: 

Tbe  net  earnings  rule  contemplates  a  valuation  upon  the  basis  of 
the  net  earnings  of  the  corporation  which  are  attributable  to  its 
enjoyment  of  the  special  franchise.    The  method  is  thus  applied: 

(1)  Ascertain  the  gross  earnings. 

(2)  Deduct  the  operating  expenses. 

(3)  Deduct  a  fair  and  reasonable  return  on  that  portion  of  the 
capital  of  the  corporation  which  is  invested  in  tangible .  property. 

The  resulting  balance  gives  the  earnings  attributable  to  the  special 
franchise.  If  this  balance  be  capitalized  at  a  fair  rate  we  have  the 
value  of  the  special  franchise. 

If  this  rule  be  applied  in  ascertaining  the  valuation  of 
a  railroad  property  as  a  whole,  it  is  very  simple.  There  is 
first  required  to  be  ascertained  the  gross  earnings.  Prom 
this  amount  the  operating  expenses,  depreciation,  and  taxes 
are  to  be  deducted.  The  resulting  remainder  givee  the  net 
earnings,  which  if  capitalized  ai;  a  fair  rate  give  the  true  or 
actual  value  of  the  property. 

The  court  does  not,  however,  commit  itself  to  this  rule 
as  applicable  in  all  cases.    It  says  on  page  55 : 

There  are  obviously  many  cases,  however,  to  which  it  would  not  be 
applicable.  Take,  for  example,  the  case  of  a  corporation  enjoying  a 
special  franchise  which  by  reason  of  mismanagement  or  other  causes 
had  yielded  no  earnings  perhaps  for  many  years;  there  it  might  be 
wholly  contrary  to  the  truth  to  hold  that  the  special  franchise  of 
such  corporation  had  no  value  simply  because  there  happened  to  have 
been  no  earnings  by  which  that  value  could  be  measured. 

The  foregoing  six  cases  are  the  only  New  York  decisions 
which  need  engage  our  attention.  They  cover  a  period  of 
approximately  forty  years,  and  give  a  complete  view  of  the 
judicial  utterances  during  that  time  upon  the  point  involved. 
In  five  of  them  the  net  earnings  rule  is  adopted  as  the 
better  and  fairer  basis  of  assessment,  with  a  recognition  in 
some  of  them  that  cost  and  reproductive  cost  may  be  resorted 
to  for  information  and  instmetion. 

The  Clapp  case,  152  N.  Y.  490,  is  peculiar  in  that  under 
the  New  York  law  as  to  the  assessment  of  real  property, 
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the  assessors  of  each  town  through  which  a  railroad  is  con- 
structed are  to  assess  only  the  portion  of  the  road  lying 
within  that  town.  They  are  not  to  assess  the  whole  road 
As  I  read  the  court's  opinion^  it  confines  the  assessors  in 
exercising  their  judgment  to  reproductive  cost  partly  because 
of  the  insuperable  difficulties  attendant  upon  the  application 
of  any  other  method,  and  partly  because  the  net  earnings 
rule  would  allow  them  to  assess  franchises  and  other 
intangibles  of  great  value  which,  as  the  court  held,  they 
"  have  no  power  to  include  in  the  valuation  of  real  estate  ". 
The  assessors  had  only  the  power  to  assess  real  estate,  and 
the  court  debars  them  from  the  exercise  of  the  net  earnings 
rule  fof  a  reason  concisely  stated  in  the  following  language: 
"  The  assessment  of  the  real  estate  upon  a  basis  of  profits 
or  income  of  the  whole  railroad  must  necessarily  attribute 
to  the  real  estate  a  value  which  should  be  shared  with  the 
personal  property  and  franchises." 

Clearly,  this  case  does  not  assist  us  in  the  least  in  deter- 
mining the  value  of  an  entire  railroad,  including  real  estate, 
personal  property,  franchises,  and  all  other  elements,  if  any, 
which  go  to  make  up  its  value  as  a  going  concern. 

Fixing  value  for  the  purposes  of  rate  making  has  been 
discussed  chiefly  by  the  United  States  courts.  The  leading 
case  in  the  United  States  Supreme  Court  on  this  question  is 
Smyth  vs.  Ames,  169  U.  S.  466,  decided  in  1898.  It  is 
unnecessary  to  analyze  this  well  known  case.  It  is,  however, 
advisable  to  quote  in  full  the  celebrated  statement  of  Judge 
Harlan  as  to  the  method  of  ascertaining  value,  which  is  as 
follows : 

We  hold,  however,  that  the  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  corporation  maintaining  a 
highway  under  legislative  sanction  must  be  the  fair  value  of  the 
property  being  used  by  it  for  the  convenience  of  the  public  And  in 
order  to  ascertain  that  value,  the  original  cost  of  construction,  the 
amount  expended  in  permanent  improvements,  the  amount  and  market 
value  of  its  bonds  and  stock,  the  present  as  compared  with  the  original 
cost  of  construction,  the  probable  earning  capacity  of  the  property 
under  particular  rates  prescribed  by  statute,  and   the  sum  required 
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to  meet  operating  expenses,  are  all  matters  for  consideration,  and 
are  to  be  given  such  weight  as  may  be  just  and  right  in  each  case. 
We  do  not  say  that  there  may  not  be  other  matters  to  be  r^arded 
in  eatimating  the  value  of  the  property.  What  the  company  is 
entitled  to  ask  is  a  fair  return  upon  the  value  of  tliat  which  it  employs 
for  the  public  convenience. 

This  method  of  arriving  at  the  "  value  "  of  the  property 
of  a  public  service  corporation  has  been  very  extensively  cited 
as  well  as  lauded  in  unstinted  language.  It  demands 
analysis  and  study.  The  problem  is  stated  by  the  learned 
court  to  be  the  ascertainment  of  the  "  fair  value  of  the 
property  being  used  by  it  [the  corporation]  for  the  con- 
venience of  the  public".  It  then  proceeds  as  follows,  the 
language  being  divided  by  me  for  convenience  of  reference 
into  numbered  paragraphs : 

And  in  order  to  ascertain  that  value 

(1)  the  original  cost  of  construction, 

(2)  the  amount  expended  in  permanent  improvements, 

(3)  the  amount  and  market  value  of  its  bonds  and  stock, 

(4)  the  present  as  compared  with  the  original  cost  of  construction, 

(5)  the  probable  earning  capacity  of  the  property  under  particular 
rates  prescribed  by  statute, 

(6)  and  the  sum  required  to  meet  operating  expenses, 

ire  all  matters  for  consideration  and  are  to  he  given  such  weight  as 
may  he  just  and  right  in  each  case. 

It  will  be  observed  that  paragraphs  numbered  1  and  2  are 
essentially  the  same,  the  only  distinction  between  them  being 
time  of  construction,  and  may  be  summarized  briefly  but 
correctly  as  cost  of  property.  Paragraph  numbered  4  is 
nothing  more  or  less  than  reproductive  cost,  coupled  with  a 
suggestion  that  such  reproductive  cost  should  be  compared 
with  actual  cost.  Paragraph  numbered  3  calls  attention  to 
the  commercial  valuation  method  of  arriving  at  value.  Para- 
graphs numbered  5  and  6  are  only  one  way  of  stating  net 
earning  power  as  a  basis  of  determining  value. 

Reduced  to  concise  language  and  stated  in  terms  having  a 
well  known  and  definite  meaning,  the  court  merely  says  that 
in  determining  value  the  matters  for  consideration  include  — 


Digitized  by 


Google 


312  Westchesteb  Street  Bailboab  Co. 

p.  s.  C,  2d  D. 

1.  Cost  of  property ; 

2.  Reproductive  cost; 

3.  Commercial  value ; 

4.  Net  earning  power. 

It  does  not  limit  consideration  to  these  matters,  but 
expressly  recognizes  there  may  be  others,  offering  however 
no  indication  of  what  they  may  be.  Merely  pointing  out 
what  matters  should  be  considered  in  the  decision  of  a  ques- 
tion, by  no  stretch  of  imagination  can  be  treated  as  a  rule 
for  determination.  We  are  told  we  should  consider  four  well 
known  theories  for  arriving  at  value,  and  such  other  facts  as 
may  be  material  or  pertinent,  and  we  are  given  no  further 
aid  except  the  suggestion  that  these  matters  should  be  given 
such  weight  as  may  be  just  and  right  in  each  case.  In  this 
last  is  the  crux  of  the  whole  matter.  It  is  beyond  question, 
that  if  we  make  reproductive  cost  the  test  of  value,  a  result 
will  be  reached  in  the  great  majority  of  cases  different  from 
that  which  would  follow  either  from  commercial  valuation 
or  from  capitalization  of  net  earnings. 

This  is  undoubtedly  the  case  in  the  comparison  of  any  two 
theories.  The  capitalization  of  net  earnings  will  rarely,  if 
ever,  produce  the  same  amount  as  commercial  valuation.  If 
one  of  these  methods  is  adopted  in  its  entirety,  such  adopti<Hi 
necessarily  excludes  the  others.  If  all  are  to  be  considered, 
what  relative  weight  is  to  be  given  to  each  ?  We  are  justified 
in  inquiring  whether  there  is  a  definite  and  defensible  prin- 
ciple which  can  be  followed,  or  whether  guess  work,  specula- 
tion, and  caprice  are  the  determining  factors  in  any  given 
case.  This  is  the  really  important  point  in  the  working  of 
the  so  called  rule,  which  analysis  discloses  not  to  be  a  rule 
but  an  enumeration  of  differing  and,  possibly,  discordant 
theories  to  be  considered. 

If  we  are  to  call  the  language  under  consideration  a  rule, 
the  test  of  its  value  must  be  foimd  in  its  working  in  a  con- 
crete case.  Taking  the  case  in  hand  as  a  fair  example,  we 
find  that  we  have  no  evidence  as  to  the  cost  of  ihe  property, 
and  it  is  a  fair  assumption  from  the  facts  kno\^Ti  to  us  that 
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t»  ascertain  such  cost  with  reasonable  precision  is  impossible. 
The  commercial  valuation  is  an  impossibility  for  the  reason 
that  the  bonds  and  stock  of  the  corporations  which  have 
owned  the  property  never  had  any  market  value.  The  capi- 
talization of  net  earnings  can  not  be  considered,  for  in  effect 
there  have  been  no  such  net  earnings.  Reproductive  cost 
can  be  approximated.  If  the  value  of  property  were  always 
equal  to  reproductive  cost,  truly  a  happy  state  of  affairs 
woiild  exist.  There  could  be  no  such  thing  as  loss  in 
venture,  except  from  the  depreciation  by  decay  or  wear  of 
the  property  itself.  A  railroad  could  be  built  from  nowhere 
to  nowhere  without  business  of  any  kind  and  yet  its  value 
would  continue  to  be  what  it  would  cost  to  reproduce  it. 
Clearly,  the  case  of  Smyth  vs.  Ames  is  not  able  to  aid  the 
Commission  materially  in  the  discharge  of  its  duty  in  this 
case. 

Since  the  decision  in  Smyth  vs.  Ames,  valuation  for  the 
purpose  of  rate  making  has  engaged  the  attention  of  the 
Supreme  Court  of  the  United  States  in  various  cases.  In 
none  of  them,  however,  have  I  been  able  to  find  any  complete 
and  thoroughgoing  discussion  of  the  method  of  valuation 
which  should  be  employed. 

In  the  case  of  San  Diego  Land  and  Town  Company  vs. 
City  of  National  City,  174  U.  S.  739,  the  court  used  the 
following  language : 

The  contention  of  the  appellant  in  the  present  case  is  that  in  ascer- 
tainkig  what  are  jufit  rates  the  court  should  take  into  consideration 
the  cost  of  its  plant;  the  cost  per  annum  of  operating  the  plant, 
including  interest  paid  on  money  borrowed  and  reasonably  necessary 
to  be  used  in  constructing  the  same;  the  annual  depreciation  of  the 
plant  from  natural  causes  resulting  from  its  use;  and  a  fair  profit 
to  the  company  over  and  above  such  charges  for  its  services  in  sup- 
plying the  water  to  consumers,  either  by  way  of  interest  on  the 
money  it  has  expended  for  the  public  use  or  upon  some  other  fair  and 
equitable  basis.  Undoubtedly  all  these  matters  ought  to  be  taken 
into  consideration,  and  such  weight  be  given  them,  when  rates  are 
being  fixed,  as  under  aJl  the  circumstances  will  be  just  to  the  company 
and  to  the  public.  The  basis  of  calculation  siiggested  by  the  appellant 
Is,  however,  defective  in  not  requiring  the  real  value  of  the  property 
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and  the  fair  value  in  themselves  of  the  services  rendered  to  be  taken 
into  consideration.  What  the  company  is  entitled  to  demand,  in  order 
that  it  may  have  just  compensation,  is  a  fair  return  upon  the  reason- 
able value  of  the  property  at  the  time  it  is  being  used  for  the  public 
The  property  may  have  cost  more  than  it  ought  to  have  cost,  and  its 
outstanding  bonds  for  money  borrowed  which  went  into  the  plant  may 
be  in  excess  of  the  real  value  of  the  property.  So  that  it  can  not 
be  said  that  the  amount  of  such  bonds  should  in  every  case  control 
the  question  of  rates,  although  it  may  be  an  element  in  the  inquiry 
as  to  what  is,  all  the  circumstances  considered,  just,  both  to  the  com- 
pany and  to  the  public. 

This  language  is  subject  to  the  remarks  offered  with  refer- 
ence to  Smyth  vs.  Ames.  It  gives  an  enumeration  of  things 
which  may  be  considered  without  determining  their  relative 
weight  in  the  decision.  It  apparently  assumes  that  what  is 
'^  fair  and  equitable  "  is  something  so  plain  that  it  requires 
no  discussion.  There  seems  to  be  a  feeling  that  fairness  and 
equity  are  matters  which  approve  themselves  to  the  ordinary 
mind  without  reasoning  or  investigation. 

In  Cotting  vs.  Oodard,  183  U.  S.  79,  the  same  court  used 
the  following  language : 

As  to  parties  engaged  in  perfonning  a  public  senrioe,  whOe  the 
power  to  regulate  has  been  sustained,  negatively  the  court  haa  held 
that  the  legislature  may  not  prescribe  rates  which  if  enforced  would 
amount  to  a  confiscation  of  property.  But  it  has  not  held  affirm- 
atively  that  the  legislature  may  enforce  rates  which  stop  only  thii^ 
side  of  confiscation,  and  leave  the  property  in  the  hands  and  under 
the  care  of  the  owners  without  any  remuneration  for  its  use.  It 
has  declared  that  the  present  value  of  the  property  it  the  basis  b7 
which  the  test  of  reasonableness  is  to  be  determined  although  the 
actual  cost  is  to  be  considered,  and  that  the  value  of  the  serviees 
rendered  to  each  individual  is  also  to  be  considered.  It  has  also  ruled 
that  the  determination  of  the  legislature  is  to  be  presumed  to  be 
just,  and  must  be  upheld  unless  it  clearly  appears  to  result  in 
enforcing  unreasonable  and  unjust  rates. 

In  Wilcox  vs.  Consolidated  Oas  Co.,  212  IT.  S.  19,  at  page 
41,  the  court  recites  the  rule  as  to  the  validity  of  acts  limiting 
the  rates  for  gas,  as  follows : 

The  rates  must  be  plainly  unreasonable  to  the  extent  that  their 
enforcement  would  be  equivalent  to  the  taking  of  property  for  public 
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use  without  such  compensation  as  under  the  circumstances  is  just, 
both  to  the  owner  and  the  public.  There  must  be  a  fair  return  upon 
the  reasonable  value  of  the  property  at  the  time  it  is  being  used  for 
the  public.  ...  In  order  to  determine  the  rate  of  return  upon  the 
reasonable  value  of  the  property  at  the  time  it  is  being  used  for  the 
public,  it  of  course  becomes  necessary  to  ascertain  what  that  value 
ia.  .  .  .  The  value  of  the  real  estate  and  plant  is  to  a  consider- 
able extent  matter  of  opinion,  and  the  same  may  be  said  of  personal 
estate  when  not  based  upon  the  actual  cost  of  material  and  construc- 
tion. Deterioration  of  Uie  value  of  the  plant,  mains  and  pipes,  is 
also  to  some  extent  based  upon  opinion.  All  these  matters  make 
questions  of  value  somewhat  uncertain;  while  added  to  this  is  an 
alleged  prospective  loss  of  income  from  a  reduced  rate,  a  matter  also 
of  much  uncertainty,  depending  upon  the  extent  of  the  reduction  and 
the  probable  increased  consumption,  and  we  have  a  problem  as  to  the 
character  of  a  rate  which  is  difficult  to  answer  without  a  practical 
test  from  actual  operation  of  the  rate. 

It  will  thus  be  seen  that  as  to  the  value  of  real  estate 
owned  by  the  gas  company,  in  the  case  before  the  court  there 
was  no  definite  rule  for  ascertaining  its  value  laid  down.  It 
was  treated  as  a  matter  of  opinion  without  indicating,  so  far 
as  the  case  discloses,  upon  what  particular  fact  or  facts  the 
opinion  was  to  be  based.  But  there  was  in  the  case  the  ques- 
tion of  the  value  of  certain  franchises  owned  by  the  gas 
company.     Regarding  those  the  court  said: 

It  can  not  be  disputed  that  franchises  of  this  nature  are  property 
and  can  not  be  taken  or  used  by  others  without  compensation.  The 
important  question  is  always  one  of  value.  .  .  .  But  there  is, 
however,  no  method  of  valuing  franchises  except  by  a  consideration  of 
earnings;  earnings  must  be  proportioned  to  assets;  and  both  kinds  of 
assets,  tangible  and  intangible,  must  stand  upon  the  same  plane  of 
valuation;  having  therefore  a  measure  of  growth  of  tangible  assets 
from  1884  to  1905,  the  franchise  assets  must  be  assumed  to  have 
grown  in  the  same  proportion.  .  .  .  The  franchises  granted  the 
various  companies  and  held  by  complainant  consisted  in  the  right  to 
open  the  streets  of  the  city  and  lay  down  mains  and  use  them  to 
supply  gas,  subject  to  the  legislative  right  to  so  regulate  the  price  for 
the  gas  as  to  permit  not  more  than  a  fair  return,  regard  being  had 
to  the  risk  of  the  business,  upon  the  reasonable  value  of  the  property 
at  the  time  it  is  being  used  for  the  public. 
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In  this  case  it  was  claimed  by  the  gas  company  that  the 
"  good  will "  of  the  business  was  property  and  entitled  to  be 
valued  as  such.  Upon  this  point  the  court  says,  at  page  52 : 
We  are  also  of  opinion  that  it  is  not  a  case  for  a  valuation  of 
"good  will".  The  master  combined  the  franchise  value  with  that  of 
good  will  and  estimated  the  total  value  at  $20,000,000.  The  complain- 
ant has  a  monopoly  in  fact,  and  a  consumer  must  take  gas  from  it  or 
go  without.  He  wiU  resort  to  the  "old  stand"  because  he  can  not 
get  gas  anywhere  else.  The  court  below  excluded  that  item,  and  we 
concur  in  that  action. 

It  will  not  be  found  useful  further  to  prolong  quotations 
upon  this  subject.  There  is  not  to  my  knowledge,  in  any 
reported  opinion,  a  thorough  discussion  of  what  constitutes 
value.  Since  the  decision  of  Smyth  vs.  Ames,  the  courts 
have  found  it  easy  to  resort  to  the  sweeping  general  language 
used  in  that  case  as  a  rule  for  ascertaining  value,  when  in 
fact  no  rule  is  given  unless  saying  that  everything  may  be 
considered  without  any  intimation  as  to  the  relative  weight 
and  importance  of  different  factors  constitutes  a  rule.  Sim- 
ply naming  a  large  number  of  unrelated  particulars,  or  of 
inconsistent  particulars,  is  not  and  can  not  be  an  aid  in  the 
weighing  of  those  particulars.  Thus,  the  original  cost  of 
construction,  and  the  present  as  compared  with  the  original 
cost  of  construction,  are  both  named  as  elements  for  consid- 
eration, with  the  remark,  "  and  are  to  be  given  such  weight 
as  may  be  just  and  right  in  each  case  ".  As  to  what  may  be 
just  and  right  in  a  given  case  is  just  the  thing  which  we  are 
in  search  of.  The  courts,  in  every  instance,  carefully  refrain 
from  indicating  it  The  same  caution  upon  the  part  of  the 
courts  is  manifested  in  the  taxation  cases.  In  the  Jamaica 
Water  Supply  Company  case,  196  N.  Y.,  at  page  51,  the 
court  says : 

In  our  opinion  it  is  beyond  the  province  of  the  courts  to  lay  down 
an  exclusive  rule  of  franchise  valuation  applicable  to  all  cases.  .  .  . 
It  is  conceded,  however,  that  there  are  many  reasonable  methods. 

Such  a  concession  as  this,  to  wit,  that  there  are  many 
reasonable  methods  of  getting  at  the  true  value  of  a  special 
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franchise,  does  not  seem  to  have  been  made  in  the  case  of 
Wilcox  Ys,  Cansolidcated  Ous  Company,  where,  as  before 
shown,  the  court  said: 

But  there  ia,  however,  no  method  of  valuing  franchises  exeept  by  a 
consideration  of  earnings. 

It  is  not  believed  that  any  useful  result  will  be  gained  by 
further  consideration  and  analysis  of  decisions  of  the  courts. 
Enough  has  been  quoted  to  show  that  vigorous  statements 
have  been  made  in  favor  of  the  rule  of  commercial  valuation, 
in  favor  of  the  rule  of  net  earnings,  and  in  favor  of  all  the 
leading  theories  of  valuation.  That  each  statement  must  be 
weighed  with  reference  to  the  facts  of  the  case  before  the 
court  is  unquestionably  true.  It  is  clear  that  no  general  rule 
for  valuation  applicable  to  capitalization  cases  has  been 
evolved,  and  hence  none  that  is  authoritative  and  controlling. 

The  diversity  of  judicial  opinion  as  to  the  rule  for  deter- 
mining the  value  of  a  complex  property  used  as  a  unit  in  the 
public  service,  for  the  purposes  of  taxation  and  the  fixing  of 
rates,  apparently  leaves  the  Commission  free  to  investigate 
as  to  the  proper  method  to  be  pursued  in  capitalization  cases. 
This  view  is  supported  by  the  extreme  care  manifested  in 
judicial  deliverances  to  make  it  clear  that  the  method 
approved  in  the  case  before  the  court  may  be  unsuited  to 
other  cases  and  circumstances.  It  is,  perhaps,  not  too  much 
to  say  that  the  failure  of  the  courts  to  analyze  carefully  the 
problem  has  left  the  situation  obscure  upon  principle. 

Whai  constittUes  "Value'*: 

The  different  senses  attributable  to  the  word  "  value  "  do 
not  seem  to  have  been  carefully  discriminated,  with  the  result 
that  one  court  apparently  speaks  of  one  thing  while  another 
has  in  mind  something  materially  different.  It  is  essential 
at  the  outset  of  any  discussion  of  the  subject  to  ascertain  and 
define  with  accuracy  just  what  is  the  exact  signification  of 
the  term  "  value  ".  Unless  we  know  precisely  what  we  are 
to  seek,  the  method  of  seeking  will  most  likely  be  defective. 

There  can  be  no  question  that  "  value,"  with  reference  to 
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the  purposes  of  taxation,  fixing  of  rates,  and  capitalization, 
means  value  in  exchange.  This  was  clearly  brought  out  by 
Adam  Smith  nearly  a  century  and  a-half  since,  and  has 
remained  a  recognized  truth  with  all  economists  since  his 
day.  John  Stuart  Mill,  in  his  Political  Economy,  makes 
the  clear  cut  statement,  "  Value,  when  used  without  an 
adjunct,  always  means,  in  political  economy,  value  in 
exchange  or  exchange  value  ".  This  distinguished  writer 
makes  the  following  observations,  which  are  quoted  as  full 
justification  for  all  the  attention  to  the  proper  definition  of 
value  which  it  is  proposed  to  give  at  this  time: 

Almost  every  speculation  respecting  the  economical  interests  of  a 
society  thus  constituted,  implies  some  theory  of  value:  The  smallest 
error  on  that  subject  infects  with  corresponding  error  all  our  other 
conclusions,  and  anything  vague  or  misty  in  our  conception  of  it 
creates  confusion  amd  uncertainty  in  everything  else. 

One  of  the  most  acute  and  profound  writers  on  Economics, 
W.  S.  Jevons,  used  language  which  is  believed  to  be  unassail- 
able as  to  accuracy  of  principle,  and  which  deserves  to  be 
quoted  at  length.  He  says  [Theory  of  PoliMcal  Economy], 
page  77: 

Now  if  there  is  any  fact  certain  about  exchange  value,  it  is,  that 
it  means  not  an  object  at  all,  but  a  circumstance  of  an  object.  Value 
implies,  in  fact,  a  relation.  A  student  of  Economics  has  no  hope  of 
ever  being  clear  and  correct  in  his  ideas  of  the  science  if  he  thinks 
of  value  at  all  as  a  thing  or  an  object  or  even  as  anything  which  lies 
in  a  thing  or  an  object.  Persons  are  thus  led  to  speak  of  a  nonentity 
as  intrinsic  value.  There  are,  doubtless,  qualities  inherent  in  such 
a  substance  as  gold  or  iron  which  influence  its  value;  but  the  word 
Value,  so  far  as  it  can  be  correctly  used,  merely  expresses  the  circum- 
stance of  its  exchanging  in  a  certain  ratio  for  some  other  substance. 

He  further  says,  at  page  78 : 

Value  in  exchange  expresses  nothing  but  a  ratio,  and  the  term 
should  not  be  used  in  any  other  sense.  To  speak  simply  of  the  value 
of  an  ounce  of  gold  is  as  absurd  as  to  speak  of  tlie  ratio  of  the 
number  seventeen.    What  is  the  ratio  of  the  number  seventeen? 

Of  SO  great  danger  did  he  conceive  the  ambiguities  lurk- 
ing in  the  word  "  value  "  to  be,  that  after  sharply  calling 
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attention  to  what  he  terms  **'  the  thoroughly  ambiguous  and 
unacientific  character  of  the  term  value,"  he  remarks :  "  In 
spite  of  the  most  acute  feeling  of  the  danger,  I  often  detect 
myself  using  the  word  improperly;  nor  do  I  think  the  best 
authors  escape  the  danger."  It  may  be  well  to  note  that  this 
is  just  what  happens  in  at  least  some  of  the  judicial  utter- 
ances based  on  the  use  of  this  word.  They  use  it  in  what  are 
really  different  senses. 

To  make  this  point  clear  beyond  the  chance  of  mistake,  it 
is  well  to  illustrate  it  somewhat  further.  The  air  we  breathe 
is  indispensable  to  our  existence  and  hence  has  the  highest 
possible  value  in  use.  When  we  consider  it  as  a  utility,  its 
value  can  not  be  expressed  in  terms.  It  has,  however,  no 
exchange  value  whatever:  that  is  to  say,  in  the  ordinary 
experience  of  mankind  no  occasion  arises  when  one  will  part 
with  some  other  thing  which  he  possesses  in  exchange  for  it. 
It  would  be  absurd  to  speak  of  the  value  of  air  in  connection 
with  the  matters  we  are  discussing,  however  useful  aiid 
indispensable  it  may  be  to  us.  Anthracite  was  known  for  a 
considerable  time  before  its  use  was  understood.  It  possessed 
every  quality  then  which  it  now  possesses,  but  it  was  to  man- 
kind a  useless  black  stone  and  had  no  value,  that  is,  no  one 
would  exchange  any  money  or  other  commodity  for  it.  Its 
properties  becoming  known,  people  desired  to  possess  it 
because  of  those  properties,  and  in  order  to  gain  such  pos- 
session were  willing  to  exchange  other  things  which  they 
possessed  for  it.  The  amount  of  such  other  things  which 
they  will  give  in  exchange  is  the  ratio  of  the  exchange,  and 
such  ratio  is  the  value  of  the  anthracite.  We  may  select 
almost  any  article  of  human  use  or  consumption  which  under 
ordinary  circumstances  has  exchange  value,  and  a  slight 
change  in  circumstances  will  deprive  it  of  exchange  value 
although  its  utility  remains  precisely  as  before.  A  speedily 
perishable  article,  e,  g.  peaches,  taken  to  a  great  city  market, 
will,  under  ordinary  conditions  of  demand  and  supply, 
exchange  in  a  certain  ratio  for  money,  and  this  ratio  or  price 
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is  its  value.  Over  supply  the  market,  and  the  excess  beyond 
what  is  required  to  satisfy  the  demand  becomes  absolutely 
valueless  and  is  cast  away  as  worthless.  The  article  remains 
the  same.  The  value  disappears  for  the  simple  reason  that 
no  one  is  willing  to  exchange  anything  for  it.  The  homely 
speech  of  the  people  expresses  roughly  the  same  truth  that  is 
contained  in  the  most  precise  and  elaborate  reasoning  of 
economists  when  they  say,  "A  thing  is  worth  what  it  will 
sell  for  ". 

Without  pressing  the  matter  tmduly,  we  may  say  that 
value  is  nothing  intrinsic  in  things,  but  simply  the  temporary 
measure  of  the  general  average  desire  for  them  at  the 
moment.  It  is  subjective,  inherent  in  the  mind  which  con- 
ceives it  and  not  in  the  object  of  which  it  is  conceived.  The 
qualities  of  an  object  make  it  an  object  of  desirability  to 
those  who  have  it  not  and  who  can  not  acquire  it  without 
parting  with  something  which  they  have  in  exdiange  there- 
for. The  terms  on  which  the  exchange  is  made  constitute 
the  ratio  of  exchange.  This  ratio  is  ultimately  fixed  by 
demand,  and  demand  is  determined  by  the  intensity  of 
desire. 

These  statements  of  well  settled  economic  truths  are  dwelt 
upon  for  the  purpose  of  bringing  out  clearly  the  fundamental 
truth  that  when  we  inquire  concerning  the  value  of  a  thing 
in  the  sense  of  that  term  with  which  we  are  concerned,  our 
inquiries  do  not  primarily  relate  to  the  thing  itself  or  its 
properties  or  qualities,  but  should  be  directed  to  the  strength 
of  the  desire  which  others  than  the  owner  may  have  for  its 
possession,  and  which  desire  is  ready  to  manifest  itself  in 
parting  with  money  or  other  things  in  order  to  obtain  the 
coveted  thing.  The  properties  or  qualities  of  the  thing  may, 
and  in  most  cases  undoubtedly  should,  be  taken  into  consid- 
eration in  estimating  the  probable  intensity  of  desire  for  its 
possession.  They  are  or  may  be  evidence  throwing  light 
upon  the  subject  under  investigation  but  they  are  not  the 
thing  sought.     If  a  promoter  were  to  ask  to  capitalize  the 
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air  in  kis  electric  generating  station  on  the  ground  of  its 
great  and  indispensable  value  in  connection  with  the  opera- 
tion of  the  plant,  the  fact  upon  whi(^  he  j^lied  would  hare 
to  be  conceded.  It  would  be  as  necessary  and  indispensable 
as  the  generator  or  steam  engine.  It,  however,  possesses  no 
exchange  value :  that  is,  no  one  would  part  with  any  other 
thing  to  obtain  it,  for  ike  good  and  sufficient  reason  that  it 
can  be  obtained  without  parting  with  anything. 

The  simplest  inquiry  which  can  be  made  concerning 
exchange  value  or  ratio  of  exchange  is  that  which  relates  to 
market  value.  The  term  ^'  market  value  "  presupposes  that 
a  thing  either  is  transferred  from  one  to  another  frequently, 
or  that  it  is  one  of  a  class  whidi  is  being  constantly  trans- 
ferred, so  that  by  inquiry  we  may  learn  the  ratio  of  exchange 
in  these  cases  and  hence  conclude  that  the  particular  thing 
can  be  exchanged  at  that  ratio,  or  substantially  that.  This 
makes  an  inquiry  into  the  market  value  of  a  thing  an  inquiry 
into  the  ratio  of  exchange  which  prevails  with  reference  to 
similar  things.  If  we  wish  to  ascertain  the  value  of  a  bushel 
of  wheat,  we  inquire  how  strong  is  the  desire  of  men  gen- 
erally for  wheat  as  evidenced  by  their  willingness  to  exchange 
money  or  other  things  for  it  The  utility  value  of  a  budiel 
of  wheat  is  constant  and  practically  knows  no  change.  The 
exchange  value  fluctuates  constantly.  This  means  that  the 
intensity  of  desire  for  the  possession  of  wheat  as  compared 
with  the  intensity  of  desire  for  other  things  varies  from  day 
to  day,  and  hence  the  market  fluctuates. 

These  considerations  lead  us  directly  to  the  crux  of  the 
whole  matter,  which  can  not  be  too  clearly  stated  or  care- 
fully considered. 

An  inquiry  into  the  value  of  a  railroad  property  as  a  whole 
is  an  investigation  of  the  question  how  much  will  any  person 
or  collection  of  persons  desire  to  possess  the  property,  and 
how  much  of  money  or  e^her  tilings  will  1;hey  -be  willing  to 
part  with  for  the  sake  of  sudi  possession.  The  difficulty 
attending  the  investigation  is:  (1)  the  property  has  nefrer 
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been,  we  will  assume,  bought  or  sold,  so  that  there  is  no 
direct  test  or  evidence  of  its  ratio  of  exchange  for  money  or 
other  things;  (2)  it  is  not  one  of  a  class  of  things  which  are 
bought  or  sold  with  such  frequency  or  under  such  circum- 
stances as  to  aiford  a  fair  test  of  what  it  would  be  likely  to 
bring  upon  exchange  or  sale. 

In  short,  no  direct  evidence  is  obtainable  concerning  its 
probable  ratio  of  exchange.  The  only  course  open  to  the 
investigator  is  to  select  those  qualities  or  attributes  which  in 
his  judgment  would  create  a  desire  for  the  property,  and 
then  estimate  how  much  that  desire  would  induce  a  pro- 
spective purchaser  to  surrender  for  its  satisfaction.  Different 
standards  for  judging  of  value  in  this  way  have  been  used 
for  the  reason  that  men  differ  as  to  what  would  create  the 
desire  for  possession  and  as  to  its  strength  measured  by  desire 
for  other  things. 

If  the  inquiry  is  as  to  the  ratio  of  exchange  of  a  work  of 
art,  the  considerations  determining  such  ratio  will  be  found 
to  be  of  a  nature  materially  different  from  those  controlling 
in  the  case  of  a  railroad.  The  price  paid  for  a  site  for  a 
home  is  determined  in  the  mind  of  the  purchaser  by  reasons 
which  are  wholly  different  from  those  obtaining  the  purchase 
of  a  site  for  a  factory.  In  buying  a  railroad  or  any  interest 
in  a  railroad  there  is  no  play  of  sentiment  or  gratification  of 
an  esthetic  desire.  There  is  no  feeling  which  actuates  the 
purchaser  except  the  desire  of  gain.  If  the  purpose  is  an 
investment,  the  matters  which  appeal  to  the  purchaser  and 
determine  the  ratio  at  which  he  will  exchange  his  money  or 
property  therefor  are  the  security  of  the  investment:  that  is, 
whether  he  can  at  some  future  time  dispose  of  his  interest 
without  loss  of  principal  or  at  a  profit,  and  the  amount  of 
return  which  he  is  likely  to  receive  by  way  of  dividends  or 
interest.  The  purchase  may  be  made  for  speculative  pur- 
poses, that  is,  to  sell  again  after  an  indefinite  interval  for  a 
profit.  The  sole  motive  is  gain,  and  the  calculations  in  such 
case  are  based  upon  the  belief  that  others  will  be  ready  to 
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give  more  than  the  price  for  which  it  is  now  obtainable.  The 
purchase  may  be  made  by  another  railroad  corporation,  or 
those  interested  in  another  existing  railroad  property,  for 
the  purpose  of  controlling  business,  providing  greater  facili- 
ties, reaching  new  fields  of  profitable  business,  or  doing  away 
with  a  ruinous  competition.  In  all  these  cases  the  motive  is 
gain.  Analyze  every  possible  case,  and  in  every  one  it  will 
be  found  that  an  intending  purchaser  is  influenced  solely  by 
the  desire  of  gain.  No  one  wants  a  railroad  or  any  interest 
in  it  for  any  other  purpose.  In  some  form  or  other  the 
impelling  motive  for  the  purchase  is  to  get  money  either  by 
selling  again  at  a  profit,  or  by  dividends,  or  interest,  with  a 
belief  that  a  sale  can  be  made  at  as  much  or  more  than  the 
purchase  price.  These  are  truisms,  but  they  need  statement 
in  order  to  bring  out  clearly  the  fundamental  truth  that  in 
seeking  to  ascertain  the  value  of  a  railroad  property  we  must 
inquire  into  what  power  it  possesses,  or  is  believed  to  possess, 
to  give  gain  to  a  purchaser.  It  is  not  a  thing  which  one 
desires  to  have  for  its  own  sake,  like  a  work  of  art.  It  is 
without  any  attraction  in  itself.  Its  one  characteristic  which 
gives  it  value  is  its  supposed  power  to  yield,  directly  or  indi- 
rectly, a  money  return  equal  to  the  investment  with  a  profit 
thereon.  Its  value  lies,  not  in  what  it  is,  but  in  what  it  will 
produce  or  what  is  believed  it  will  produce  in  money.  This 
is  the  essential  proposition  upon  which  all  depends. 

Generally  speaking,  what  it  will  produce  in  money  depends 
upon  its  earning  power,  direct  or  indirect.  To  the  ordinary 
investor  it  is  its  direct  earning  power  as  shown  by  the  excess 
of  its  revenues  over  its  expenses.  To  another  road  it  may  be 
indirect  by  furnishing  business  upon  which  a  profit  can  be 
made,  or  by  the  suppression  of  a  destructive  competition. 
To  the  speculator,  or,  perhaps,  more  accurately,  stock  gam- 
bler, results  in  many  cases  are  not  to  any  appreciable  extent 
dependent  upon  the  road  itself,  or  its  earnings,  but  upon 
other  conditions  which  may  not  be  analyzed  here  even  if  it 
were  possible. 
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The  variatian  in  market  fvalue  of  iihe  oommon  stodk  of 
«even  large  lines  daring  three  selected  years  was  as  follows: 

Per  amU 


HigheBt 

Lowest 

iwriaUon 

New   York   Cwitral '... 

147.760 

93.750 

67.5 

PtennsylTania  .  . 

151.250 

106.500 

42.0 

St.  Paifl 

165.125 
159.500 

96.500 
ieO.500 

67.6 

Korthern  Paoifle 

..!!..... 

59.0 

jSoutbecn  Paoifle  . 

139.125 

68.250 

lao^a 

Union  Pacific  .    . 

219.000 
173.375 

100.000 
70.500 

119.0 

Reading 

145.0 

Translating 

these  percentages  into  terms  of  money,  we  get 

the  following: 

Amount 

Value 

Value 

of  Mock 

at  highest 

at  lowett 

Variation 

New   York   Central 

1178,632,000 

1268.928,780 

1167.467,500 

196.461.280 

Pennsylvania  .  .   . 

401,064,800 

006,610,510 

427,134,012 

179.476.498 

St.  Paul 

116,848,200 

192,119,965 

114,602,977 

77.516,966 

Northern    Pacific   . 

248,000,000 

395,560,000 

249.240,000 

146.820.000 

Southern    Pacific   . 

272,402.600 

378,980,117 

157,644.300 

221,885,817 

Union    Pacific    .    . 

199,302,300 

486,472,037 

199.302,300 

237,169.7117 

Reading 

70,000.000 

121,302,500 

49.350,000 

72.012,500 

It  is  apparent  that  such  fluctuations  as  these  do  not  follow 
fluctuations  in  the  earning  power  of  the  roads  or  any  changes 
in  their  physical  condition.  The  constant  fluctuations 
between  the  maximum  and  the  minimum  prices,  which  are 
well  known,  emphasize  this  view  which  need  not  be  further 
dwelt  upon. 

Certain  stocks,  of  which  Erie  common  is  a  typical  case, 
which  declare  no  dividends  and  yet  have  a  considerable 
market  value,  should  not  be  overlooked.  The  Erie  Railroad 
Company  was  incorporated  in  1895.  Its  common  stock, 
now  amounting  to  $112,378,900,  has  never  received  any  divi- 
dend. Its  first  preferred  has  paid  dividends  during  five 
years,  and  second  preferred  during  two  years.  No  dividend 
on  either  lias  been  paid  for  the  last  three  years.  Both  classes 
of  preferred  Btodc  amount  to  $68,892,400.  For  the  fiscal 
year  ended  June  8©,  1908,  the  company  failed  to  earn  enough 
above  opercftimg  expenses  and  taxes  to  pay  its  fixed  charges 
by  $1,631,887.    Yet  during  all  this  time  the  common  stock 
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haA>  h&cL  a  madoBt  ymhoB  veaching  at  times,  as  ki^  aft  9& 
Tills  cusioas  histHDrTr  is  instruciise  i»  demonstrating  dlat 
plaoBiye  g^nraiisaGtbHs  asi  to  value  sheuU  not  be  eaexapt 
from  seardhiiig  analjais. 

Any  conaideratioiE  of  earning  power  Bmst  have  in  view 
past,  present,  and  future.  It  is  common  experience  that 
earnings  of  some  roads  increase,  others  remain  stationary  or 
diminish.  Growth  of  the  country  served  involves  growth  of 
business.  Competition  of  new  roads  may  for  a  time  outrun 
the  growth  of  the  country.  Sources  of  traffic,  for  a  time 
lucrative,  may  after  a  time  disappear.  The  Buffalo  and 
Susquehanna  traverses  a  timber  region  and  its  principal  haul 
has  been  lumber.  It  is  known  that  the  timber  of  this  region 
will  be  practically  exhausted  in  four  or  five  years  and  this 
part  of  the  road's  business  will  be  substantially  lost  An 
effort  has  been  made  to  meet  this  situation  by  extending  the 
road  to  and  developing  coal  mines.  What  the  result  will  be 
on  the  general  fortunes  of  the  property,  time  alone  can  tell. 
Within  recent  years  local  passenger  traffic  at  points  upon 
the  Ifew  York  Central  has  been  practically  annihilated  by 
the  construction  of  parallel  electric  roads.  The  loss  of  profits 
entailed  by  this  diminution  of  business  decreases  to  some 
extent  the  value  of  the  road.  The  diminution  may,  of  course, 
be  offset  by  a  growth  in  other  business. 

Eoads  doing  a  large  coal  carrying  business  must  at  some 
time  face  the  loss  of  that  business  by  the  exhaustion  of  the 
mines.  The  Delaware  and  Hudson  Company,  about  60  per 
cent  of  whose  freight  business  is  the  hauling  of  coal,  has  this 
event  in  mind,  as  shown  by  the  purchase  of  imdeveloped 
mines  located  a  considerable  distance  from  its  road. 

Certain  Knes  of  rarhroad  formerly  did  a  large  and  profit- 
able business  in  hauling  petroleum,  which'  Business  was  uTti- 
matefy  largely  destroyed  by  the  construction  of  pipe  lines. 
The  exhaustion  of  oil  fields  has  wrought  havoc  with  the  value 
of  railroads  whitA  at  one  time  were  profitable. 

It  may  be  well  to  illustrate  somewhat  more  in  detail  the 
factors  which  give  value  to  a  railroad,  that  is  to  say,  those 
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things  which  make  it  attractive  and  induce  the  public  to  part 
with  its  money  in  exchange  for  its  stocks  and  bonds.  An 
instructive  comparison  may  be  made  between  two  steam  rail- 
roads subject  to  the  jurisdiction  of  this  Commission:  the 
Delaware  and  Hudson,  and  the  Buffalo  and  Susquehanna. 
The  stock  of  the  D.  &  H.  is  selling  around  172 ;  for  that  of 
the  B.  &  S.  there  is  no  market.  The  D.  &  H.  declares  9  per 
cent  dividends.  The  B.  &  S.  hafl  been  facing  a  yearly  deficit 
of  approximately  half  a  million  dollars,  and  within  two  years 
has  gone  into  the  hands  of  a  receiver.  The  great  difference 
in  the  values  of  the  two  roads  does  not  lie  in  the  difference 
in  cost  of  reproduction,  since  mile  for  mile  upon  this  basis 
it  is  a  fair  assumption  they  are  of  approximately  the  same 
value.  Some  of  the  factors  which  make  the  one  valuable  and 
the  other  comparatively  valueless  are  shown  in  the  following 
data  as  to  their  operations  for  the  year  ended  June  30,  1908: 

Freight                                             *                        D.  d  H.  B,  d  8. 

Train-miles  per  mile  of  road 6, 666  2, 372 

Ton-miles  per  mile  of  road 2, 727, 000  698, 000 

Revenue  per  ton  carried  85  cents  80  cents 

Revenue  per  mile $19, 090  $4, 710 

Freight  car-miles  per  train-mile 16.28  8.18 

Passenger                                                             D,  d  H,  B,  d  8. 

Revenue  per  train-mile $1 .07  $0. 51 

Revenue  per  passenger-mile .  0242  .  0263 

Revenue  per  mile  of  road 3,880.  600. 

Operating  revenue  per  mile 23, 240.  5, 430 . 

Operating  ratio,  per  cent 58.54  91 .69 

The  difference  between  financial  success  and  financial 
failure  lies,  as  shown  by  these  figures,  in  density  of  traffic. 
The  value  of  an  existing  road  depends  directly  upon  such 
density  and  not  upon  the  cost  of  the  road.  If  cost  were  the 
factor  which  determined  the  ratio  of  exchange,  it  is  probable 
that  there  would  be  but  little  difference  between  the  value  of 
the  two  roads,  mile  for  mile. 

The  cost  of  reproduction  may  be  a  very  material  factor  in 
the  fixing  of  value  owing  to  the  fact  that  it  may  have  an 
extremely  potent  influence  upon  the  earning  power.    A  rail- 


Digitized  by 


Google 


Westchester  Street  Hailroad  Co.  327 

Vol.  III. 

road  which  has  nearly  reached  the  point  where  it  must  have 
a  renewal  of  ties,  rails,  bridges,  rolling  stock,  stations,  in 
short  must  be  practically  rebuilt,  may  so  long  as  the  old 
plant  can  be  kept  in  service  be  able  to  produce  as  great  net 
earnings  as  a'  new  plant.  For  a  given  year  the  nearly  worn- 
out  road  may  be  as  profitable  as  one  in  perfect  condition. 
Owing,  however,  to  its  shorter  lease  of  life,  it  would  not  be 
as  valuable  for  continuous  earning,  which  is  the  thing  to  be 
considered. 

Obsolescence  is  another  factor  which  can  not  safely  be 
overlooked.  It  has  played  a  tremendously  important  part  in 
electric  plants  during  the  past  twenty  years.  Many  a  piece 
of  machinery  has  been  consigned  to  the  scrap  heap  which 
was  practically  as  good  as  new,  but  which,  in  the  judgment 
of  the  management,  had  become  valueless  except  as  scrap 
because  of  the  advantage  of  using  an  improved  machine  to 
do  the  same  work.  Locomotives  too  light  in  tractive  power, 
freight  cars  of  too  small  tonnage,  passenger  cars  of  antique 
pattern,  against  which  the  public  demur  although  they  may 
be  safe  and  strong,  obviously  have  not  a  value  equal  to 
reproductive  cost. 

It  is  unnecessary  to  pursue  this  discussion  further.  In 
cases  where  the  sole  attraction  of  a  property  which  gives  it 
exchange  value,  or  in  other  words  creates  a  desire  for  its 
ownership,  is  pecuniary  gain,  the  measure  of  the  desire  and 
hence  of  the  ratio  of  exchange  is  clearly  the  amount  of  gain 
which  it  is  believed  can  be  realized.  This  fundamental  con- 
sideration indicates  that  the  net  earnings  rule  of  valuation, 
when  properly  and  carefully  applied  with  due  regard  to  all 
the  features  of  the  individual  ease,  is  probably  the  one 
having  the  surest  support  of  basic  principle.  It  is  also  the 
one  which  accords  with  the  practice  of  shrewd,  broad 
minded,  successful  men  of  business. 

A  few  observations  may  be  pertinent  upon  other  features 
of  valuation.  Regarding  the  commercial  valuation  theory,  it 
is  sufficient  to  say  that  it  is  wholly  inapplicable  to  a  case 
like  the  present  one,  for  the  reason  that  the  stock  and  bonds 
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of  tbe  company  whieh  owned  and  operated  this  road  have 
not  now,  and  so  far  aa  we  know  naves  hAve  had,  any  market 
value  whatsoever.  The  facts,  therefore,  upon  which  c<Hnmer- 
ciaL  valuation  is  based  are  entirely  wanting. 

Reproductive  cost  requirei^  perhaps,  more  attention.  It 
should  first  be  noted  that  there  is  a  clear  and  broad  distinc- 
tion between  capitalization  authorized  for  new  construction, 
in  which  stock  and  bonds  are  to  be  issued  for  money  and  the 
money  expended  for  materials  and  labor,  and  capitalization 
authorized  to  purchase  completed  construction.  In  the  one 
case  stock  and  bonds  are  issued  in  exchange  for  a  definite 
amount  of  money  which  is  the  standard  of  value,  and  which 
at  any  and  all  times  has  a  definite  although  it  may  be  vary- 
ing exchange  value.  The  money  thus  obtained,  it  is  true,  is 
to  be  invested  in  materials  and  labor,  but  it  would  hardly 
correspond  with  the  fact  to  say  that  the  assembled  product 
is  of  the  value  of  the  money  expended.  In  fact,  it  is  rarely 
if  ever  of  that  precise  value.  BankeTS  never  loan  upon  cost 
alone.  Purchasers  never  buy  upon  its  sole  basis.  Cost  is  a 
matter  of  the  past  and  an  accomplished  result.  The  investor 
and  the  purchaser  look  to  future  results  for  the  attractive 
features  which  induce  their  decision  as  to  the  amount  they 
will  loan  or  the  price  they  will  give,  which  is  the  real  test 
of  value.  Whether  the  article  or  the  construction  procured 
by  the  money  obtained  by  the  sale  of  stock  and  bonds  is 
worth  as  much  as  the  money  depends  upon  many  circum- 
stances. It  may  be  wrongly  located  as  to  traflBc,  it  may  be 
mismanaged,  it  may  be  superseded  by  improvements,  it  may 
be  ruined  by  competition :  all  of  these  matters  must  be  coft- 
sid^red  in  arriving  at  its  value.  In  such  capitalization,  fluid 
or  floating  capital  is  converted  into  fixed  capital.  It  i&  not 
tike  same,  but  always  different  after  the  converiuon.  As>  fixed 
capital  it  may  be  more  or  less  attractive  to  others  than  the 
fluid  capital  would  have  been.     It  is  rarely  the  same. 

For  these  reasons  ihis  Commission  has  repeatedly  felt  com- 
piled to  sound  a  note  of  warning  that  authorization  of  stock 
ca  bonds  which  are  to  be  sold  for  money,  and  the  money 
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myested  in  property,  does  not  indicate  tiiat  the  security 
afforded  by  the  stock  and  bonds  will  be  good.  Such  authori- 
zation can  not  go  «ny  further  Aan  to  indicate  that  the  Oom- 
mission  has  exercised  all  possible  care  to  see  that  the  proper 
amount  of  m<mey  has  been  realized  upon  such  stodc  or 
bonds;  and  whether  the  money  is  well  used  or  otherwise, 
whether  the  investment  proves  productive  or  non-productivie, 
is  somethiz^  ontirely  beyond  the  control  of  this  ComniiBsii>n 
and  must  depend  tipen  the  wisdom,  foresight,  and  judgment 
of  the  controlling  officers  of  the  corporation.  The  fact  that  the 
property  in  which  the  money  is  to  be  invested,  cither  by  oom- 
struction  or  purchase,  may  not  be  of  the  value  of  the  money, 
is  what  differentiates  the  present  class  of  capitalization  from 
the  class  under  discussion.  In  capitalizing  an  existing  rail- 
road the  Commission  must,  so  far  as  lies  within  its  power, 
say  what  is  the  fair  value  of  the  railroad  itself.  If  it  takes 
reproductive  cost  only  to  be  that  value,  it  goes  contrary  to 
all  experience  and  all  the  sound  canons  of  judgment.  A 
lighting  plant  constructed  in  the  middle  of  a  desert  would 
have  no  value  as  Bach,  for  the  reason  that  there  would  be  no 
one  to  pay  the  rate  or  require  the  service. 

If  a  railroad  company  has  erected  at  one  hundred  stations 
along  its  line  station  houses  costing  fifty  thousand  dollars 
each,  while  houses  costing  five  thousand  dollars  each  wvuld 
have  been  ample  and  adequate,  and  five  thousand  dollars  is 
all  that  the  business  at  each  station  would  pay  a  fair  return 
upon,  it  is  obvious  that  forty-five  thousand  dollars  have  been 
sunk  in  each  station.  The  reproductive  value  of  the  stations 
would  be  five  million  dollars,  and  the  actual  value  of  the  sta- 
tions as  measured  by  earning  power  would  be  only  five  hun- 
dred thousand  dollars.  Reproductive  cost  may  differ  from 
the  real  value  by  reason  of  being  out  of  proportion  to  the 
volume  of  business  requiring  the  services  of  the  property  to 
be  valued,  or  by  reason  of  being  of  such  cost  that  the  business 
can  not  afford  to  pay  enough  to  yield  a  return  upon  the 
aaount  expended.  If  a  hotel  building  be  erected  at  great 
cost  with  a  view  to  renting,  the  value  of  the  building  is  deter- 
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mined  primarily  by  the  rental  which  it  will  earn.  The  value 
is  the  sum  upon  which  it  will  return  a  given  percentage  of 
revenue.  A  person  contemplating  the  erection  of  such  a 
building  makes  his  calculations  upon  this  basis.  Those  cal- 
culations at  the  time  they  were  made  may  have  been  sound. 
If  80,  the  building  is  worth  what  it  cost,  since  it  yields  the 
anticipated  returns  upon  the  cost;  but,  as  frequently  hap- 
pens, the  return  given  is  so  attractive  that  a  competitor  steps 
in.  The  newer  building  is  a  little  more  favorably  located, 
has  more  modern  improvements,  or  for  some  other  reason 
obtains  greater  favor  with  the  public.  At  once  the  revenue 
of  the  first  building  decreases,  and  instead  of  getting  the  per- 
centage of  return  which  was  expected,  produces  a  less 
amount.  The  value  of  the  building  at  once  diminishes,  that 
is  to  say,  a  willing  purchaser  will  pay  for  it  only  the  sum 
upon  which  it  will  yield  to  him  what  he  considers  to  be  an 
adequate  return.  If  he  can  loan  his  money  at  5  per  cent, 
the  building  must  return  to  him  at  least  5  per  cent  net  or 
he  will  not  buy.  The  reproductive  cost  is  precisely  the  same 
whether  the  rental  returns  be  great  or  small.  What  the  prop- 
erty will  sell  for  in  market,  which  constitutes  its  exchange 
value,  depends  upon  the  rental  which  can  be  obtained  and 
not  upon  the  cost  or  reproductive  cost.  Such  considerations 
need  not  be  enlarged  upon.  It  is  sufficient  to  say  that  the 
reproductive  cost  is  not  the  one  element  which  makes  prop- 
erty attractive  to  an  intended  purchaser.  The  attraction  lies 
in  the  returns  which  it  will  afford. 

Legislative  ride  for  fixing  value : 

The  Legislature  has  very  recently  determined  the  rule  for 
fixing  the  value  of  property  involved  in  reorganizations  of 
insolvent  corporations.  By  amendments  to  the  Public  Ser- 
vice Commissions  Law  it  was  declared  that  the  Commission 
shall  determine  the  amount  of  capitalization  of  corporations 
reorganized  under  and  pursuant  to  sections  9  and  10  of  the 
Stock  Corporation  Law,  and  the  amount  of  the  capitalization 
shall  not  exceed  the  fair  value  of  the  property  involved.  The 
value  of  the  property  is  to  be  ascertained  by  "  taking  into 
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consideration  its  original  cost  of  construction,  duplication 
cost,  present  condition,  earning  power  at  reasonable  rates, 
and  all  other  relevant  matters  ".  The  language  quoted  is 
from  new  sections  55a,  69a,  and  101a,  and  definitely  deter- 
mines, so  far  as  the  property  of  reorganized  corporations  is 
concerned,  that  all  of  the  aforesaid  matters  may  be  taken 
into  consideration  by  the  Commission  required  to  determine 
the  value. 

This  rule  established  by  the  Legislature  for  determining 
value  in  one  class  of  capitalization  cases  can  well  be  extended 
to  all  capitalization  cases  coming  before  the  Commission. 

Elements  for  determining  value  which  are  preserU  in  this 
case: 
The  evidence  in  this  case  and  the  records  of  the  Commis- 
sion place  before  us  the  following  matters  from  which  we 
are  required  to  determine  the  value: 

1.  Reproductive  cost  less  depreciation. 

2.  Past  earning  power  of  the  road,  with  a  general  knowl- 
edge of  the  prospects  for  future  growth  and  business. 

3.  Price  which  the  property  realized  at  open  competitive 
sale. 

These  several  matters  will  now  be  considered. 

Reproductive  cost  less  depreciation: 

On  the  hearing,  the  Commission  insisted  that  it  should 
be  advised  as  to  the  reproductive  cost  of  the  property  pur- 
chased upon  the  foreclosure  and  sale.  The  applicant, 
therefore,  caused  an  appraisal  to  be  made  by  employees  of 
the  well  known  firm  of  Westinghouse,  Church  &  Kerr 
Company.  The  inventory  and  appraisal  are  very  extensively 
detailed.  The  engineer  in  charge  of  the  same  was  sworn 
as  a  witness  and  a  summary  of  his  evidence  is  as  follows: 

Total  duplication  cost    $862, 839.31 

He  divided  the  property  so  valued  into  that  which  was 
not  subject  to  depreciation  and  that  which  was  subject  to 
depreciation : 


Digitized  by 


Google 


33^  Westchester  Street  Rau^boad  Co. 

p.  S.  C^  2d  o. 

Property   Mot   subject   to   depreciation $26,  730 .4)0 

Property  subject  to  depreciation    836,103.31 

Total $862,  839  31 

He  estimated  the  depreciation  to  be  $183,271.4:8,  so  that 
the  reproductive  cost  of  the  property  subject  to  depreciation 
he  estimated  to  be  $652,831.84,  making  a  total  reproductiye 
cost  of  $679,567.84. 

There  was,  however,  a  very  serious  reason  to  believe  that 
in  this  appraisal  the  property  had  not  been  sufficiently 
depreciated.  The  cross-examination  of  the  witness  disclosed 
that  he  was  unwilling  to  depreciate  property  more  than  60 
per  cent  so  long  as  it  was  capable  of  remaining  in  servioe. 
A  very  considerable  amount  of  evidence  was  given  showing 
that  the  condition  of  the  property  was  extremely  bad.  A 
part  of  the  application  was  for  an  authorization  to  issue 
bonds  to  be  devoted  almost  wholly  to  the  construction  of 
replacements.  One  of  the  applicant's  witnesses  stated  that 
the  general  condition  of  the  road  from  one  end  to  the  other 
was  "pretty  well  run  down.  The  whole  road  was  in  the 
same  condition.  The  overhead  construction  was  poor,  just 
about  the  same  as  the  rails  and  joints ;  the  whole  thing  was, 
some  parts  of  it,  exceedingly  poor.  The  wire  was  all  poor, 
all  in  a  general  run  down  condition." 

Subsequent  to  the  first  hearing,  the  company  found  it 
necessary  to  reconstruct  the  entire  line  from  Mamaroneck  to 
White  Plains ;  and,  as  we  are  advised  by  our  engineer,  some 
of  the  old  material  was  worthless  even  for  junk.  Uiufer 
these  circumstances,  at  a  hearing  held  August  31,  1911,  it 
was  arranged  that  a  re-valuation  of  the  road  as  to  its  repn>- 
dactive  cost,  less  depreciation,  should  be  made  by  the  engi- 
neers of  the  company  and  the  engineer  of  the  Commiasion. 
After  prolonged  investigation  they  have  agreed  upon  results 
which  will  be  accepted.  These  amounts  relate  to  the  value 
of  the  property  as  of  December,  1909.  It  is  unnecessary 
to  enwBierate  the  details.     Their  conclusions  are  as  fallows: 
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Pover  and  car  equipment   |S37, 73t.Q8 

Track  and  way 207,  d54.00 


ToUl  reprodactiTe  cost  less  depredation,  December,  1909  $445,093.98 
This  result  having  been  reached  by  the  applicant's  own 
engineer,  who  had  been  engaged  in  reconstructing  the  road, 
it  is  unnecessary  to  comment  upon  it  further;  and  it,  of 
course,  so  far  as  reproductive  cost  less  depreciation  is  con- 
cerned, must  be  treated  as  binding  upon  the  applicant. 
Earning  power  of  the  property: 

The  earning  capacity  of  the  former  Tarrytown,  White 
Plains  and  Mamaroneck  railroad,  as  demonstrated  by  actual 
results,  is  shown  in  the  following  table  compiled  from  the 
reports  of  the  company  and  its  receiver  to  this  Commission. 
The  earning  power  of  that  portion  of  the  road  purchased  by 
the  applicant  herein  is  also  shown  in  the  table  from  the 
period  the  applicant  took  possession  down  to  the  close  of  the 
fiscal  year  ended  June  30,  1911.  During  the  fiscal  year 
ended  Jime  30,  1910,  the  road  was,  up  to  December  7,  1909, 
in  the  possession  of  and  operated  by  a  receiver.  For  the 
remainder  of  the  year  it  was  operated  by  the  applicant. 
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The  foregoing  table  requires  but  little  comment  or  expla- 
nation. It  is  incorrect  in  the  particular  that  it  discloses 
only  taxes  actually  paid,  not  those  levied  and  assessed  for 
which  the  company  became  liable  and  which  it  should  have 
paid.  A  very  large  amount  of  unpaid  and  back  taxes,  aggre- 
gating $47,460.78,  has  been  paid  by  the  applicant,  which 
if  included  in  the  table  would  further  increase  the  deficit 
The  road  as  a  whole,  before  it  came  into  the  poseession  of  the 
applicant,  was  a  bad  loser,  saying  nothing  of  depreciation 
and  unpaid  taxes.  The  net  deficit,  exclusive  of  the  depre- 
ciation, unpaid  taxes  as  stated,  and  fixed  charges,  for  the 
period  1904-1911,  both  inclusive,  was  $37,872.  Since  the 
road  has  been  in  the  possession  of  the  applicant  there  has 
been  a  marked  improvement  in  gross  earnings.  This 
improvement,  however,  requires  some  consideration,  for  in 
part  it  arises  from  a  situation  which  should  be  detailed  with 
care. 

Rate  of  fare  between  Mamaronech  and  White  Plains: 

On  the  2nd  day  of  March,  1898,  the  Village  of  Mamaroneck 
granted  to  the  Tarrytown,  White  Plains  and  Mamaroneck 
Railway  Company  a  franchise  to  construct  its  road  through 
that  village.  In  and  by  the  terms  of  such  franchise  the 
road  was  permitted  to  charge  a  maximum  fare  of  ten  cents 
for  transportation  from  the  village  of  Mamaroneck  to  the 
village  of  White  Plains,  a  distance  of  approximately  seven 
miles.  In  pursuance  of  the  terms  of  this  franchise  the  road 
was  constructed  through  the  village  of  Mamaroneck,  and 
the  franchise  itself  was  sold  upon  the  foreclosure  sale  to 
Sutro  and  is  now  owned  by  the  applicant.  Afterward  the 
company  desired  to  construct  a  branch  line  from  a  point  in 
the  village  of  Mamaroneck  upon  its  line  just  mentioned, 
southwesterly  through  the  village  into  the  town  of 
Mamaroneck,  and  through  the  town  of  Mamaroneck  to  the 
easterly  line  of  the  village  of  Larchmont,  a  distance  of  a 
little  upward  of  one  mile.  On  the  3rd  day  of  February, 
1899,   the  Town  of  Mamaroneck  granted  to  the  Railroad 
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company  a  franchifie  permittiDg  the  uee  of  the  Boston 
Post  road  for  the  construction  of  its  branch,  but  annexed  to 
the  franchise  was  a  condition  that  the  company  should  trans- 
port passengers  from  the  easterly  line  of  the  village  of 
Larchmont  over  its  line  to  the  village  of  White  Plains  for 
the  maximum  fare  of  five  cents.  Afterward,  and  on  the  25th 
day  of  October,  1899,  the  Village  of  Mamaroneck  granted 
a  franchise  for  the  construction  of  this  branch  through  the 
portion  of  the  village  of  IVIamaroneck  required  for  such 
purpose,  along  the  Boston  Post  road,  and  annexed  a  condition 
to  this  franchise  similar  to  the  one  embodied  in  the  franchise 
granted  by  the  Town  of  Mamaroneck.  The  branch  line  was 
constructed  pursuant  to  this  franchise,  and  has  been  operated 
upon  the  terms  imposed  down  to  the  time  the  applicant  took 
possession  of  the  road  from  White  Plains  to  Mamaroneck. 
It  then  commenced  to  charge  as  the  fare  from  White  Plains 
to  Mamaroneck  the  sum  of  ten  cents,  and  continued  to  charge 
that  fare  during  all  the  time  covered  by  the  foregoing  table. 
The  applicant  claims  that  by  reason  of  a  certain  provision 
in  the  judgment  of  foreclosure  and  sale,  and  by  reason  of 
certain  proceedings  taken  pursuant  to  such  provision,  that 
it  acquired  the  line  from  Mamaroneck  to  White  Plains  free 
from  the  conditions  and  obligations  of  the  franchise  relating 
to  the  branch  from  Mamaroneck  to  Larchmont,  and  that  it 
was  entitled  to  charge  said  sum  of  ten  cents.  Complaint 
was  made  to  this  Commission  that  the  applicant  was  violat- 
ing its  franchise  in  charging  said  sum  of  ten  cents,  and 
after  considerable  negotiation  and  discussion  it  was  finally 
arranged  that  this  Commission  should  bring  a  proper  proceed- 
ing in  the  Supreme  Court  against  the  applicant  to  procure  a 
judgment  requiring  it  to  charge  only  the  sum  of  five  cents. 
This  proceeding  was  in  fact  brought  upon  a  complaint  which 
was  practically  agreed  to  by  the  Commission  and  the  appli- 
cant, with  the  understanding  that  a  demurrer  should  be 
interposed  by  the  applicant  in  order  to  raise  the  legal  ques- 
tion upon  which  it  relied.  Such  demurrer  was  interposed 
and  was  overruled  by  both  the  Special  Term  and  the  Appel- 
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late  BivisM^a  o£  tke^  fiupteue  Courts  wMch  held  that  the 
applicant  was  bound  by  the  provisions  of  the  two  franchises 
resladcting  the  fare  to  the  sam  of  five  cents,  notwithstanding 
the  clause  or  provisum  in  the  judgment  of  foreclosure  and 
sale  BposL  which  the  applicant  rslied  aa  freeing  it  from  the 
burden  of  these  conditions.  Thereafter  the  applicant  availed 
itself  of  the  privilege  of  answering  the  complaint  It  did 
not  deny  any  substantial  averment  of  the  complaint^  but  set 
up  in  substance  the  oppressive  nature  of  the  condition  and 
the  ruinous  financial  results  which  would  follow  from  its 
enforcement  The  case  was  tried  before  the  Special  Term 
upon  those  averments.  It  was  alleged  in  the  answer  and 
proved  by  the  applicant  upon  the  trial  that  the  enforcement 
of  the  five-cent  fare  operated  very  disadvantageously  to  it 
The  following  are  the  financial  results  as  given  in  the  evi- 
dence and  upon  which  it  relies. 

The  total  passenger  revenue  received  by  it  upon  the  line 
from  White  Plains  to  Mamaroneck  from  December  8,  1909, 
to  September  11,  1911,  inclusive,  was  $96,922.15.  The 
operating  expenses,  estimated  upon  the  basis  of  car  mileage 
as  compared  with  the  car  mileage  and  operating  expenses  of 
the  entire  road,  were  $84,583.65,  leaving  a  net  revenue  at 
the  ten-cent  rate  of  $12,338.50,  or  a  net  revenue  per  car- 
mile  of  $0.0308.  It  claims  that  if  the  fiveK?ent  fare  had 
been  charged,  instead  of  ten  cents,  assuming  that  the  number 
of  passengers  would  have  been  the  same,  the  passenger 
revenue  would  have  been  only  $78,506.94,  thus  making  a 
deficit  in  operating  the  line  of  $6076.71,  or  a  deficit  per  car- 
mile  of  $0.0151.  In  short,  its  contention  is  that  for  tlie 
period  named,  from  December  8,  1909,  to  September  30, 
1911,  the  enforcement  of  the  condition  of  the  franchises 
would  have  turned  a  net  revenue  of  $12,338.50  into  a  deficit 
of  $6076.71. 

The  effort  of  the  applicant  to  free  itself  from  the  burden 
of  the  conditions  in  these  franchises  is  conclusive  as  to  its 
view  that  the  existence  of  these  conditions  in  the  franchise 
causes  a  serious  diminution  in  the  value  of  the  property,  and 
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no  farther  arguuaent  is  needed  to  deraoiLstrate  tliat  weh  is 
the  case.  This  proposition  was  eoneeded  by  the  applicant 
at  Tarioua  times  during  the  hearings.  It  practically  conceded 
that  i)o  one  could  tell  how  much  the  property  would  be  worth 
ii  the  franchise  oonxliti(»i8  are  yalid  and  binding  upon  it 
at  the  present  time.  It  also  conceded  that  the  value  of  the 
road  would  be  very  much  less  than  it  would  be  without  such 
ciHiditix)ns  restricting  its  rate  of  f  are* 

The  trial  court  decided  the  case,  holding  the  franchise 
valid  and  denying  the  company  relief  from  its  provisions. 
This  judgment  has  been  affirmed  by  the  Appellate  Division. 
We  must  assume  in  view  of  the  judgment  of  the  court  that 
the  franehise  conditions  are  binding,  and  treat  them  as  a 
circumstance  of  considerable  importance  in  determining  the 
value  of  the  property. 

Price  realized  for  property  at  open  competitive  sale: 

A  sale  of  the  entire  property  of  the  Tarrytown,  White 
Plains  and  Mamaroneck  Railway  Company  was  had  pursu- 
ant to  a  judgment  of  foreclosure  and  sale  on  the  5th  day  of 
November,  1909.  The  judgment  of  foreclosure  directed  that 
the  road  shoidd  first  be  offered  for  sale  as  a  whole,  then 
should  also  be  offered  for  sale  in  three  parcels.  Pursuant 
to  such  direction,  the  road  was  first  offered  for  sale  in  its 
entirety  and  the  only  bid  received  therefor  was  the  sum  of 
$450,000.  The  referee  then  offered  for  sale  parcel  Ko.  1 
as  described  in  the  judgment,  and  a  person  representing 
what  may  be  termed  the  Third  Avenue  Railroad  company's 
interests  bid  for  this  parcel  the  sxun  of  $240,000 ;  Mr.  Sutro, 
acting  for  the  New  Haven  company,  bid  $460,000;  there 
being  no  further  bid  it  was  provisionally  sold  to  Mr.  Sutro. 
Parcel  No.  2  was  then  offered  for  sale,  and  the  bidding 
between  the  New  Haven  interests  represented  by  Mr.  Sntro, 
and  the  Third  Avenue  interests  represented  by  Mr.  Middle- 
brooky  was  sharp  and  active,  there  being  twenty-eight  bids 
by  each  party,  and  the  property  was  finally  struck  off  to 
Mr.  Sutro  for  $365,000.     Parcel  No.  3  was  then  offered 
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for  sale;  and  after  some  foiirteen  bids  it  was  struck  off  to 
the  Third  Avenue  interests  for  $110,000. 

The  court  confirmed  the  sales  in  parcels,  so  that  parcels 
Nos.  1  and  2,  the  property  sought  now  to  be  capitalized, 
were  sold  to  Sutro  for  the  sum  of  $825,000.  Such  purchase 
was  also  subject  to  the  payment  of  other  matters:  being 
unpaid  taxes,  unsettled  tort  claims,  and  the  like.  So  far  as 
parcel  No.  2  is  concerned,  the  sale  was  undoubtedly  sharply 
competitive.  The  bidders  had  been  authorized  by  their 
respective  principals  to  get  the  property  as  best  they  could 
up  to  a  certain  maximum  limit.  It  is  unnecessary  to  review 
the  evidence  srhowing  that  the  competition  was  real.  That 
it  was  such  may  be  found  as  a  fact  from  the  evidence. 

It  does  appear,  however,  that  at  the  time  of  the  sale  the 
New  Haven  road  at  least,  and  probably  the  other  bidder, 
supposed  that  the  property  was  freed  from  the  burden  of 
the  franchise  condition.  It  does  not  appear  that  any  investi- 
gation had  been  made  as  to  the  earning  power  of  the  road 
by  either  party,  and  it  does  not  appear  that  any  inventory 
and  appraisal  of  the  road  had  been  made,  or  any  competent 
engineering  estimate  made  as  to  its  reproductive  cost  and 
depreciation.  It  was  undoubtedly  known  to  both  parties  that 
the  road  had  proved  a  financial  failure,  that  it  had  been 
in  the  hands  of  a  receiver,  and  was  unable  to  pay  operating 
expenses  at  that  time. 

It  is  more  than  probable  that,  although  there  is  no  direct 
evidence  to  such  effect,  the  bidders  considered  the  franchises 
of  the  company  which  were  acquired,  of  value,  and  were 
willing  to  pay  for  them.  The  road  occupies  public  highways. 
Section  55  of  the  Public  Service  Commissions  Law  forbids 
the  capitalization  of  any  franchise  to  be  a  corporation  and 
the  capitalization  of  any  franchise,  or  the  right  to  own, 
operate,  or  enjoy  any  franchise  whatsoever  in  excess  of  the 
amount  (exclusive  of  any  tax  or  annual  charge)  actually 
paid  to  the  State  or  to  a  political  subdivision  thereof  as  a 
consideration  for  the  grant  of  such  franchise  or  right. 
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This  provision  excludes  all  franchise  valuations  from 
consideration  in  this  case,  and  to  the  extent,  if  any,  that 
the  applicant  has  seen  fit  to  pay  for  the  franchises  as  a  part 
of  the  value  of  the  property,  to  that  extent  capitalization 
by  stock  issue  must  be  denied. 

Prospective  ecemings  of  the  company: 

As  hereinbefore  indicated,  the  probabilities  regarding  the 
future  earnings  of  the  property  are  of  the  highest  importance 
in  determining  the  value  of  the  property,  and  it  therefore 
becomes  essential  to  forecast  to  some  extent  the  prospective 
earnings  of  the  applicant. 

Referring  to  the  table  showing  its  earnings  for  the  entire 
period  of  operation,  we  find  that  in  1904  it  had  substantially 
reached  its  development  in  mileage.  The  length  of  the  road 
that  year  was  25.83  miles.  The  length  of  the  road  owned 
by  the  applicant  is  now  something  over  22  miles,  but  it 
operates  some  miles  of  track  owned  by  another  company  so 
that  its  total  mileage  operated  in  1911  was  over  27  miles. 
The  total  operating  revenues  for  the  years  named  were  as 
follows  : 

1904  $95,067 

1905  106,879 

1906  128,548 

1907  132,386 

1^08  137,996 

1909  144,768 

1910  172,868 

1911  228.685 

This,  of  course,  is  a  very  substantial,  if  not  remarkable, 
increase  in  operating  revenues.  Unfortunately,  the  increase 
in  operating  expenses  has  generally  kept  pace  with  the 
increase  in  operating  revenues.  Just  why  this  should  be 
80  is  not  disclosed  by  any  evidence,  but  it  is  very  clear  that 
until  the  road  went  into  the  hands  of  a  receiver  it  was  badly 
managed  and  that  the  receiver  had  to  contend  with  an 
extremely  bad  situation.  After  the  road  came  into  the  hands 
of  the  applicant  the  operating  ratio  for  the  year  1911  was 
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77.80.  With  the  iinpro¥«iDe]Lts  wluLelii  tke  applicajSLt  i& 
making  on  the  road,  and  with  the  gen^^aL  efficiency  of  of^ejra- 
tion  which  ought  to  accrue  from  good  manageiik«Lty  this 
operating  ratio  should  be  reduced  very  eosisiderably,  which 
would  make  an  improvement  in  net  incoiOB  even  without 
increase  in  operating  revenues.  There  is,  however,  every 
reason  to  believe  that  the  operating  revenue  will  continue  to 
inereme.  It  may  well  be  supposed  that  the  operation  of  the 
New  York,  Westchester  and  Boston  railroad  fn>m  White 
Plains  to  New  York,  with  a  proper  ocHineetion  between  the 
two  roads  at  White  Plains,  will  increase  the  business  upon 
the  line  between  Tarrytown  and  White  Plains  to  a  consider- 
able extent.  The  general  growth  of  that  portion  of  West- 
chester coxmty  through  which  the  road  passes  ought  to 
increase  the  density  of  traffic  and  diminish  the  operating 
ratio. 

There  is,  of  course,  no  way  of  figuring  these  matters, 
mathematically.  They  are  simply  matters  of  judgment  based 
upon  experience,  and  it  is  our  judgment  that  under  good 
management  the  road  can  be  made  to  pay  some  returns. 
If  it  were  to  continue  for  the  next  ten  years  the  history  of 
the  past  ten  years,  it  could  not  be  said  that  the  road  had  any 
value  whatever,  since  it  has  up  to  within  the  last  year  been 
a  source  of  loss  only. 

It  must  not  be  overlooked  that  in  order  to  produce  addi- 
tional revenue  it  has  been  necessary  for  the  company  to 
rebaild  entirely  some  portions  of  the  road  and  make  large 
replacements  upon  other  portions.  It  has  now  pending 
before  us  an  application  for  bonds  to  the  amount  of  approxi- 
mately $200,000  with  which  to  pay  for  improvements  aLready 
made  and  those  yet  to  be  completed.  If  we  were  to  assume 
a  5  per  cent  return  upon  a  capital  of  $640,000,  and  an 
annual  depreciation  of  practically  the  same  amount,  there 
would  be  required  a  net  income  of  approximately  $64,000. 
To  have  made  this  retnm  in  the  year  1911  would  require 
a  total  of  gross  earnings  of  $273,000  instead  of  the  actual 
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amount  $228,000,  an  increase  of  some  $45,000,  assuming 
diat  the  ox>erating  expenses,  taxes,  and  rentals  were  the  same. 
It  is  idle,  however,  to  speculate  upon  precise  figures.  If 
the  applicant  were  to  be  allowed  to  issue  capital  stock  to  the 
amount  which  it  desires,  namely,  substantially  $900,000, 
and  also  is  allowed  to  issue  bonds  to  the  amount  of  $386,000 
for  improvements,  the  total  capitalization  would  be 
$1,286,000,  a  5  per  cent  return  upon  which  would  be 
$64,300  annually.  Adding  to  this  a  depreciation  which 
must  be  taken  care  of  out  of  earnings,  we  reach  an  amount 
of  required  net  income  which  no  evidence  in  the  case  and 
no  fact  known  to  us  justifies  us  in  forecasting.  These  specu- 
lations, of  course,  are  based  upon  the  returns  for  1911, 
which,  as  above  shown,  are  not  correct  owing  to  the  franchise 
restriction  hereinbefore  discussed.  It  may  be  possible  for 
the  company  to  rid  itoelf  of  that  restriction  in  tdie  future, 
either  by  a  reversal  of  the  present  judgment  or  by  relief 
from  the  Legislature,  or  in  some  odier  manner.  However, 
no  speculation  can  be  indulged  in  upon  this  point. 

Summary  of  considerations  as  to  value: 

Referring  now  to  the  matters  before  us,  from  a  considera- 
tion of  which  we  must  determine  the  value  of  this  propeity, 
we  have,  first,  a  reproductive  cost  less  depreciation  of 
$445,693.98;  second,  the  past  earning  power  of  the  road  a 
r»et  deficit  from  its  inception  to  June  30,  1911,  leaving 
wholly  out  of  consideration  all  fixed  charges  and  returns 
upon  capital  invested,  coupled  with  the  reasonable  prospect 
that  in  the  immediate  future  the  loss  will  be  changed  to 
profit  to  some  ertent;  the  net  income,  however,  will  be 
diminifibed  to  some  extent  by  reason  of  the  franchise 
restriction;  third,  the  precise  amount  which  the  property 
realized  at  open  competitiTe  sale  was  $889,400.78.  It  must, 
however,  be  found  from  the  evidence,  that  in  making  this 
bid  the  purchaser  took  into  consideration  frandiise  values 
wbich  we  are  not  permitted  to  capitalize,  and  also  rated  l!he 
physical  condition  of  the  road  mwSi  superbr  to  what  it  was 
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found  to  be.  An  evidence  of  this  is  that  it  was  found  neces- 
sary entirely  to  reconstruct  a  large  portion  of  the  road  which 
it  was  originally  supposed  could  be  put  in  shape  with  much 
less  expenditure.  After  full  consideration  of  all  these 
matters,  it  is  the  judgment  of  the  Conmiission  that  the  value 
of  the  road  at  the  time  of  the  purchase  did  not  exceed  the 
sum  of  $400,000.  There  are  some  matters  of  expense  con- 
nected with  the  acquisition  of  the  property  which  are 
properly  capitalizable  and  should  be  added  to  this  sum.  It 
is  unnecessary  to  detail  them  at  this  time. 


Dissenting  Memorandum 
Sague,  Commissioner: 

My  understanding  of  this  opinion  is  that  it  contemplates 
making  present  and  prospective  earning  power  a  main  test 
of  value,  and  consequently  of  the  capitalization  to  be  author- 
ized by  the  Commission. 

I  disagree  with  the  theory  as  developed  in  this  case,  and 
believe  that  too  much  stress  is  placed  upon  the  element  of 
earning  power  and  too  little  on  the  other  items  which 
determine  value.  The  main  object  of  supervision  of  capi- 
talization by  the  Commission,  as  I  understand  it,  is  to 
determine  a  basis  for  calculating  the  fairness  of  rates  and 
the  adequacy  of  service.  It  is  not  primarily  necessary  for 
the  Commission  to  fix  the  value  of  a  property  to  the  investor, 
or  to  arrive  at  a  conclusion  as  to  what  a  business  man  would 
consider  a  fair  purchase  price.  The  duty  of  the  Commis- 
sion is  to  approve  of  an  amount  of  capital  which  can  be 
used  in  making  up  an  honest  balance  sheet  which  can  be 
applied  later,  either  by  the  Commission  or  the  public,  as  a 
basis  for  determining  whether  a  corporation  is  giving  its 
customers  fair  treatment. 

The  most  important  basis  for  capitalization  would  appear 
to  be  the  money  which  has  been  skilfully  and  economically 
invested  in  the  property.  That  this  was  the  view  of 
the  Supreme  Court  in  the  Smyth  vs.  Ames  case,  quoted 
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by  the  Chairman,  is  indicated  by  the  court's  opinion  which 
places  "  the  origmal  cost  of  construction  "  and  ''  the  amount 
expended  in  permanent  improvements"  first  in  the  list  of 
elements  to  be  considered  as  determining  the  value  upon 
which  the  reasonableness  of  rates  is  to  be  based. 

One  of  the  main  elements  of  earning  power  mu«t  be  the 
rate  which  a  corporation  is  permitted  to  charge.  Using 
earning  power  as  a  basis  for  capitalization  and  later  using 
the  capitalization  as  a  basid  for  fixing  rates  would  involve 
reasoning  in  a  circle. 

In  some  cases  the  earning  power  test  might  indicate  a 
higher  capitalization  than  the  original  or  reproductive  cost 
would  justify,  and  thus  be  equivalent  to  the  capitalization 
of  the  franchise  under  which  high  earnings  are  obtained. 
In  this  case  I  think  the  earning  power  theory  is  used  to 
reduce  the  capitalization  below  a  proper  amount.  Here 
$400,000  capital  is  allowed  upon  a  property  for  which 
$825,000  was  paid  after  a  keenly  competitive  sale,  and  for 
which  the  Commission  concedes  that  the  reproductive  value 
less  ample  depreciation  is  $460,000.  Clearly  the  company 
is  entitled  to  earn  a  return  upon  at  least  $450,000,  and 
probably  upon  some  additional  sum  representing  the  cost  of 
development. 

It  is  impossible  to  forecast  the  future  earning  power  of 
a  property  with  reasonable  accuracy.  In  this  case  the 
income  after  payment  of  operating  expenses  increased  under 
the  New  Haven  management  from  $14,000  in  1910  to 
$41,000  in  1911,  nearly  three  times.  With  the  develop- 
ment of  traffic  connections,  the  gross  revenue  will  probably 
increase  rapidly,  with  a  corresponding  increase  of  net  earn- 
ings. If  the  present  low  earning  power  is  used  as  a  basis 
for  reducing  capital,  it  would  appear  that  the  corporation 
might  fairly  expect  permission  to  increase  its  capital  if  a 
future  increase  in  net  earnings  appears  to  justify  it.  There 
is,  however,  no  indication  in  previous  decisions  of  the  Com- 
mission to  show  that  consent  to  such  increase  would  be 
given. 
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In  the  Matter  of  the  Complaint  of  the  Trustees  of  Cubist 
LuTHERAK  CsuxcH  of  G^miflntown  (Bingham  Milk) 
against  Bed  Hook  Light  and  Power  Coupakt  as  to 
failure  to  extend  a  line  to  furnish  electricity  to  the  church. 

Where  an  electric  light  company  is  operating  under  a  franchise  which 
by  its  terms  requires  it  to  run  its  main  line  in  such  a  manner  as  to 
reach  a  certain  point  in  the  municipality  from  which  the  franehiae  is 
obtained,  it  can  not,  after  constructing  a  line  which  does  not  ceftch 
that  point,  be  allowed  to  urge  as  a  reason  for  not  building  the  line 
in  the  manner  required  by  the  franchise  that  the  expense  of  constructing 
it,  or  of  constructing  another  line  which  would  serve  the  same  purpose, 
is  so  great  that  the  revenue  to  be  derived  therefrom  would  not  justify 
the  outlay. 

In  such  a  case  the  company  should  be  directed  either  to  re-locate 
and  reconstruct  its  main  line  so  that  it  shall  run  in  the  manner 
pr4»vided  for  in  the  franchise,  or  else  to  construct  and  put  in  operation 
a  new  line  which  shall  reach  and  serve  the  point  in  question. 

Decided  May  1,  1912. 

Warren  Lasher,  Charles  H.  Coons,  and  Arthur  Boice, 
Lighting  Committee  and  Trustees  of  Christ  Lutheran 
Church,  and  E.  S,  Luckenbach  for  complainant, 

Alhert  W.  Bailey  for  respondent. 

Olmsted,  Commissioner: 

Christ  Lutheran  Church  is  located  at  a  hamlet  called  View- 
mont,  in  the  town  of  Germantown,  Columbia  county.  Its 
trustees  state  to  the  Commission  that  under  an  agreement  or 
arrangement,  as  they  allege,  with  the  Red  Hook  Light  and 
Power  Company,  that  company  was  to  run  a  line  and  fur- 
nish electricity  for  the  lighting  of  the  church.  This  agree- 
ment they  state  was  made  with  them  in  the  late  Winter  or 
early  Spring  of  1911.  In  pursuance  of  the  alleged  agree- 
ment the  officers  of  the  church  removed  therefrom  an  acety- 
lene lighting  system  which  had  previously  been  used  therein. 
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afid  m  repairing  and  mining  altesatioibs  to  their  church 
inetftlled  electric  fixtuiieft*  axid  wired  the  church*  The  acety- 
lene plant  was  scrapped  or  sold. 

After  the  church  waa  made  ready  for  the  reception  of  the 
current,  the  Red  Hook  Light  and  Power  Company  refused 
to  run  a  wire  to  the  church  or  to  furnish  the  electricity. 
Complaint  was  thereupon  made  to  the  Conmiissix)n,  and  it 
wae  requested  to  compel  the  respondent  company  to  furnish 
the  current. 

The  respondent,  in  answer  to  the  complaint,  states  that  it 
has  no  record  of  any  verbal  or  written  agreement  entered 
into  with  the  church  committee;  that  the  distance  between 
the  main  line  of  the  company  to  Christ  Lutheran  church  is 
aj^roximately  3 J  to  4  miles ;  that  the  cost  of  building  a  line 
to  the  church  would  be  about  $1000  per  mile,  and  that  the 
total  expense  of  furnishing  the  current  would  be  not  less 
than  $5500 ;  that  the  income  from  the  church  and  from  such 
customers  as  might  be  reached  by  a  line  running  to  the  church 
would  not  exceed  $126  a  year  as  estimated  by  the  respondent, 
and  that  it  would  be  unreasonable  to  compel  the  respondent 
to  construct  a  line  of  the  length  of  four  miles  at  the  estimated 
expense  with  so  small  a  prospect  of  income  likely  to  be 
derived  from  the  use  of  it. 

On  the  first  hearing  held  herein  on  the  16th  day  of  Janu- 
ary, 1912,  it  appeared  that  some  misunderstanding  between 
the  oflBcers  of  the  church  and  the  respondent  had  arisen  from 
the  fact  that  the  ownership  and  management  of  the  Red  Hodc 
Light  and  Power  Company  had  changed  during  the  time  that 
n^otiations  were  pending  between  the  church  and  that  com- 
pany. It  appeared  that  there  had  been  certain  representa- 
tions made  to  the  officers  and  committees  of  the  church  by 
former  officials  or  maxtaging  superintendents  of  the  electric 
light  company  which  had  been  relied  upon  by  the  trustees  of 
the  church  and  in  pursuance  of  which  they  had  taken  out  the 
acetylene  lights  and  installed  the  electric  apparatus. 

The  president  of  the  company,  who  files  the  answer  in  this 
case,  took  over  the  management  of  the  company  on  or  about 
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the  9th  day  of  September,  1910;  and  it  appears  that  certain 
of  the  former  managers  of  the  company  left  its  service  or 
were  discharged  therefrom  shortly  thereafter.  One  of  these 
officials,  J.  H.  Sharpe,  who  was  referred  to  in  the  statement 
of  George  Leary  (the  president  of  the  respondent)  on  the 
hearing  as  ^*  the  former  owner  of  the  Red  Hook  Light  and 
Power  Company,"  seems  to  have  been  the  one  with  whom 
most  of  the  negotiations  on  the  part  of  the  trustees  of  the 
church  were  had.  Mr.  Sharpe  wrote  a  letter  to  one  of  the 
trustees  of  the  church  under  date  of  December  28,  1911, 
which  was  produced  on  the  first  hearing  and  placed  in  evi- 
dence. In  this  letter  Mr.  Sharpe  states  that  the  committee 
of  the  church  went  into  the  question  of  building  the  line  very 
carefully  before  the  order  was  given  to  wire  the  church,  and 
that  the  vice-president  of  the  respondent  at  that  time  took  up 
the  matter  of  building  the  line,  by  telephone,  with  the  New 
York  office  of  the  respondent ;  and  on  hearing  from  the  New 
York  office  telephoned  the  trustees  of  the  church  to  go  ahead 
with  the  wiring  of  their  church  and  that  the  line  would  be 
run  over  to  the  church  by  the  time  tbat  the  repairs  on  the 
church  were  completed.  Mr.  Sharpe  states  that  at  the  time 
when  the  agreement  alleged  by  the  church  trustees  was  made 
he  had  a  talk  with  the  officials  of  the  Town  as  well  as  with 
the  trustees  of  the  church,  and  assured  all  parties  that  a  line 
would  be  run  to  the  church. 

The  statement  contained  in  Mr.  Sharpens  letter  conforms 
very  closely  to  the  statements  made  on  the  hearing  by  repre- 
sentatives of  the  church,  and  undoubtedly  reflects  with  rea- 
sonable accuracy  the  conditions  under  which  the  church  was 
wired.  These  conditions  have  been  stated  as  a  part  of  the 
history  of  the  case.  They  became  immaterial  to  the  decision 
of  it  as  soon  as  a  new  factor  was  introduced  in  the  form  of 
the  franchise  under  which  the  Red  Hook  Light  and  Power 
Company  is  transacting  its  business  in  the  town  of  German- 
town.  This  franchise  was  produced  in  evidence  during  the 
latter  part  of  the  first  hearing.     It  was  granted  on  the  5th 
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day  of  June,  1907,  by  the  town  board  of  the  Town  of  Ger- 
mantown,  and  is  in  typewritten  form,  with  the  name  of  the 
Town  of  Germantown  written  thereon  in  ink.  The  franchise 
is  in  the  usual  form,  granting  to  one  Jonathan  T.  Rider  of 
Hudson,  New  York,  permission  to  construct,  maintain,  and 
operate  conduits,  poles,  and  wires  along  the  streets  and  alleys 
of  the  town  of  Germantown  for  a  period  of  fifty  years.  Then 
follows  in  typewriting  the  following : 

ThiB  grant  is  made  subject  to  the  provision  that  in  the  construction 
of  its  said  line  or  lines  the  said  Jonathan  T.  Rider,  his  heirs  or  assigns, 
shall  in  the  location  of  said  line  or  lines  be  and  is  hereby  made  subject 
to  the  approval  of  the  commissioner  of  highways  of  the  said  Town  of 
Germantown  in  so  far  as  the  location  of  any  pole  or  poles  may  be 
deemed  an  encroachment  upon  the  directly  traveled  portion  of  any 
public  highway. 

Following  these  words  there  is  upon  the  face  of  the  fran- 
chise, written  in  ink,  the  following  sentence : 
Subject  to  the  conditions  indorsed  on  the  back  hereof. 

On  the  back  of  the  franchise  there  is  written  in  ink  the 
following : 

Tbe  said  Jonathan  T.  Rider,  his  heirs  or  assigns,  shall  construct  and 
equip  the  line  or  lines  ready  to  furnish  light  or  power  to  the  residents 
of  the  town  of  Germantown,  N.  Y.,  on  or  before  the  5th  day  of  June, 
1910,  otherwise  this  grant  and  franchise  to  be  null  and  void.  That  in 
constructing  the  main  line  to  furnish  light  and  power  to  the  residents 
of  said  town  the  same  shall  be  constructed  along  the  road  by  and  past 
the  Lutheran  church  in  said  town. 

This  franchise  was  assigned  by  Jonathan  T.  Rider  to 
John  H.  Sharpe  on  or  about  the  3rd  day  of  April,  1909,  and 
by  John  H.  Sharpe  was  thereafter  and  on  or  about  the  9th 
day  of  September,  1910,  assigned  to  the  Red  Hook  Light  and 
Power  Company.  It  is  admitted  by  the  respondent  that  this 
is  the  only  franchise  under  which  it  is  operating  in  the  town 
of  Germantown.  It  is  also  admitted  that  the  Lutheran 
church  at  Viewmont  is  the  only  Lutheran  church  situated 
within  the  township  of  Germantown. 

By  section  66  of  the  Public  Service  Commissions  Law  the 
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CoBunwioA  ia  givens  power  toroipeles  oeaeoBable  impfovements 
and  extensions  of  the  wiaraa  o£  edeetric-  light  Gom9anie&  By 
the  same  section  (aubdiviaien  5).  it  is  gi^^Ei  power  '^  upon  its 
own  motion  or  upon:  complaint,  that  the  prc^rty,  equipment 
OE  appliances  of  anjy  suehr  persan,  corporation  or  mimicipality 
are  unsafe,  inefficient  or  inadequate,  the  commisBion  shall 
determine  and  prescribe  the  safe,  efficient  and  adequate  prop- 
erty, equipment  and  appliances  thereafter  to  be  used,  main- 
tained and  operated  for  the  security  and  accommodation  of 
the  public  and  in  compliance  with  the  provisions  of  law  and 
of  their  franchises  and  charters  ". 

.  After  the  production  in  evidence  of  the  franchise  herein- 
before named,  the  inquiry  was  directed  to  the  franchise  itself 
and  the  conditions  imposed  by  it.  The  respondent  raised  two 
objections  to  the  enforcement  of  the  franchise :  first,  that  the 
indorsements  on  the  back  thereof  were  not  made  when  the 
franchise  was  originally  granted ;  second,  that  the  constructed 
line  of  respondent  is  not  the  "  main  line  "  referred  to  in  the 
franchise. 

At  an  adjourned  hearing  held  on  the  31st  day  of  January, 
1912,  the  town  clerk  of  the  Town  of  Germ  an  town  appeared 
with  the  original  town  clerk's  record  upon  which  the  original 
franchise  was  entered.  Certain  of  the  town  officials  who  were 
in  office  when  the  franchise  was  granted  were  also  sworn.  It 
appeared  beyond  question  from  the  testimony  that  the 
indorsement  on  the  back  of  the  franchise  was  placed  there 
when  it  was  originally  granted,  that  it  was  a  part  of  the  orig- 
inal franchise,  and  was  incorporated  by  the  town  clerk  at  the 
time  of  entering  the  franchise  upon  his  book,  namely,  the 
7th  day  of  June,  1907,  which  is  the  date  upon  which,  as  he 
testi£ed,  he  made  the  entry.  It  appears  that  the  town  clerk 
in  entering  the  franchise  upon  his  book,  instead  of  using 
the  words  which  appear  upon  the  face  of  the  franchise  "  sub- 
ject to  the  conditions  indorsed  on  the  back  hereof,"  incor- 
porated the  conditions  correctly  in  the  body  of  the  instruments 
and  it  so  appears  upon  his  original  record.    The  respondent 
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claimed  that  this  in  some  manner  invalidated  the  franchise. 
We  do  not  think  so.  It  is  diflBcult  to  see  how  the  town  clerk 
in  entering  a  franchise  upon  a  book  could  have  done  other* 
wise,  unless  perhaps  he  might  have  written  in  an  exact  copy 
of  the  franchise  and  at  the  foot  of  the  same  entered  the 
indorsements  made  upon  the  back  thereof.  We  do  not  think 
that  this  was  necessary.  It  would  not  have  altered  tiie  plain 
meaning  of  the  franchise,  nor  was  it  necessary  to  enter  it  in 
that  way. 

It  is  plain  that  the  franchise  was  given  and  received  on 
condition  that  the  main  line  to  be  constructed  under  and  by 
virtue  of  it  should  run  along  the  road  by  and  past  the 
Lutheran  church. 

The  respondent  can  not  be  charged  with  want  of  notice  of 
the  terras  of  this  franchise,  for  in  the  year  1910  it  came  to 
this  Commission  with  a  petition  in  another  case,  asking  for 
the  approval  of  this  franchise  and  setting  it  out  in  full,  with 
the  condition  in  regard  to  building  the  line  to  the  Lutheran 
church  included.  It  further  appears  that  this  franchise  came 
into  the  possession  of  Mr.  Leary,  the  new  president  of  the 
Red  Hook  Light  and  Power  Company,  on  or  about  the  9  th 
day  of  September,  1910. 

It  appears  that  when  the  line  was  constructed  from  Bing- 
ham Mills,  where  the  respondent  has  its  power  plant,  to  Ger- 
raantown  village  and  to  North  Germantown,  a  route  was 
taken  about  two  miles  northerly  and  easterly  of  Viewmont 
where  the  Lutheran  church  is  located.  Mr.  Sharpe,  in  the 
letter  above  referred  to,  states: 

Of  course  the  franchise  was  conditioned  that  the  main  line  run  by 
the  Lutheran  church,  and  when  I  started  to  build  it  from  Bingham 
Mills  to  Germantown  via  Peter  Dick's  corner  it  was  in  order  to  get 
a  shorter  cut  to  Germantown  and  give  everyone  better  service,  and  run 
from  the  postoifice  comer  in  Germantown  to  the  Lutheran  church. 
The  way  in  which  this  line  was  being  run  was  taken  up  by  your  stiper- 
▼isor,  and  I  argued  with  him  that  so  long  as  the  main  line  ran  by  the 
Lutheran  church  it  should  not  matter  whether  it  ran  irom  the  mill  .to 
the  church  and  then  to  Germantown,  or  first  to  Germantown  and  then 
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to  the  church,  so  long  as  it  ran  by  the  church.  .  .  .  There  was 
nothing  made  a  matter  of  record  as  it  was  in  a  friendly  talk^  and  I 
presume  the  board  had  confidence  enough  in  me  to  believe  that  the 
terms  of  the  franchise  would  be  carried  out. 

Whatever  may  have  been  the  reason  for  the  construction  of 
the  line  already  built  upon  a  route  other  than  that  which 
leads  by  the  Lutheran  church,  it  is  apparent  that  under  the 
terms  of  the  franchise  the  main  line  must  go  by  that  church. 
On  the  last  hearing,  counsel  for  the  respondent  stated  that 
the  respondent  ought  not  to  be  ordered  to  build  the  line  to 
the  church  on  the  ground  that  there  was  an  ambiguity  in  the 
franchise.  Being  pressed  to  state  what  this  ambiguity  was, 
counsel  said : 

At  the  present  minute  I  take  this  statement  from  the  franchise,  that 
when  the  main  line  is  built  it  shall  go  by  the  Lutheran  church.  Now 
it  is  an  adjudication  for  courts  to  know  what  is  the  main  line.  We 
don't  know.     The  Town  doesn't  know. 

Commi88ioner  Olmsted:  It  is  admitted  that  there  is  only  one  line 
at  the  present  time  that  runs  through  the  town? 

Mr.  Bailey:  It  is  admitted  that  there  is  a  line  built  in  that  town  to 
hold  the  franchise.  Certain  building  was  made  in  the  town  to  hold 
the  franchise,  and  that  the  adjudication  of  what  is  a  main  line  or 
what  ought  to  be  a  main  line  is  an  interpretation  of  this  written 
instrument  which  we  claim  is  under  the  jurisdiction  of  the  Commission. 
.  .  .  Enough  was  built  to  hold  the  franchise.  It  does  not  state 
they  must  build  on  all  roads.  It  doesn't  state  on  what  roads  they 
must  build;  simply  that  the  main  line  is  built.  Now,  it  is  true  we 
would  probably  like  to  go  down  to  Cheviot,  and  that  may  be  the  main 
line;  but  we  are  not  in  position  and  we  are  not  ready  to  build  the  main 
line,  if  that  is  called  the  main  line;  we  are  not  ready  to  do  it  yet. 
It  is  not  a  matter  of  good  business  at  the  present  time  to  so  do. 

The  position  taken  by  the  respondent  here  is  that  the  line 
constructed  and  in  operation  at  the  present  time  is  not  the 
main  line  of  the  company.  It  is  apparent  from  a  map  fur- 
nished to  the  Commission  by  the  respondent  that  the  line  a? 
constructed  reaches  the  unincorporated  village  of  German- 
town  and  the  unincorporated  village  of  North  Germantown. 
These  two  villages  seem  to  comprise  the  important  localities 
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of  the  town  of  Germantown.  The  hamlet  of  Viewmont  and 
the  hamlet  of  Cheviot  are  smaller. 

Making  use  of  the  ordinary  construction  of  the  word 
"  main,"  it  would  appear  that  the  line  already  built  consti- 
tutes the  main  line. 

In  this  connection  it  may  be  said  that  in  a  letter  written 
to  the  Commission  under  date  of  January  2,  1912,  by  the 
Red  Hook  Light  and  Power  Company,  President  Leary  gives 
the  conversation  had  by  him  with  the  pastor  of  the  Lutheran 
church  about  August  1,  1911 : 

In  the  conversation  with  the  pastor  I  mentioned  to  him  that  we 
would  not  put  a  pole  line  from  our  main  line  to  his  church  without 
a  guaranteed  revenue. 

Further  on  Mr.  Leary  says  : 

The  cost  of  extension  from  our  main  line  to  the  Christ  Lutheran 
church,  a  distance  of  not  less  than  3%  miles,  would  be  about  $1000 
per  mile,  at  least.  The  excavation  for  pole  holes  in  many  places  would 
be  in  rock.  From  recollection  there  are  about  twelve  houses  on  the  road 
between  main  line  and  church. 

These  references  would  seem  to  indicate  that  in  the  mind 
of  respondents  president  at  least  the  line  already  con- 
structed was  the  main  line  of  the  company.  It  is  certain  that 
it  is  the  only  line  in  the  town  of  Germantown  now  in  use, 
and  is  the  one  by  which  the  power  from  Bingham  Mills  is 
conveyed.  We  must  hold  that  it  is,  for  purposes  of  this  case, 
the  main  line  of  the  company. 

It  therefore  becomes  apparent  that  the  respondent  should, 
in  accordance  with  the  terms  of  its  franchise,  either  re-locate 
and  reconstruct  its  main  line  so  that  it  shall  mn  by  the 
Lutheran  church,  or  else  construct  a  new  line  from  some 
point  on  its  present  line  to  the  church.  The  expense  of  con- 
structing a  new  line  from  its  present  one  to  the  church  does 
not  appear  to  us  to  have  been  correctly  estimated  by  the 
respondent.  We  believe  that  it  will  be  much  less  than  the 
figures  which  it  names:  probably  not  more  than  $2500,  exclu- 
sive of  the  right  of  way.     Should  an  arrangement  be  made 
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to  carry  the  electric  light  wire  on  the  telephone  poles  which 
now  run  near  the  Lutheran  church,  a  much  less  expense 
would  he  entailed.  It  appeared  from  the  testimony  given  on 
the  hearing  that  negotiations  were  at  one  time  entered  into 
with  the  Telephone  company  with  the  object  of  obtaining  per- 
mission to  run  the  electric  light  wire  on  the  telephone  poles. 
It  is  possible  that  these  negotiations  might  be  renewed  and 
an  arrangement  arrived  at. 

The  distances  shown  by  the  map  above  referred  to  are  not 
as  great  as  those  stated  in  Mr.  Leary's  letter.  It  appears 
that  the  shortest  distance  from  the  present  main  line  to  the 
church  is  1.87  miles.  This,  however,  is  not  by  a  highway. 
The  distance  along  the  highway  which,  as  the  Commission 
is  informed,  is  most  likely  to  yield  a  revenue  to  the  respond- 
ent is  2.7  miles. 

It  also  appears  from  the  testimony  that  there  are  several 
prospective  customers  in  the  vicinity  of  Viewmont  from 
whom  a  revenue  might  be  derived  in  addition  to  that  obtained 
from  the  church ;  but  whatever  may  be  the  cost  of  construc- 
tion or  the  income  to  be  derived  from  the  line  when  com- 
pleted, the  terms  of  the  franchise  are  clear ;  and  in  pursuance 
of  them  the  respondent  should  be  directed,  within  a  reason- 
able time,  not  later  than  the  1st  day  of  July,  1912,  either 
to  re-locate  and  reconstruct  its  main  line  so  that  it  shall  run 
by  and  past  the  Lutheran  church  in  the  town  of  Germantown ; 
or,  as  an  alternative,  to  construct  a  new  line  from  some  point 
on  its  present  line  to  the  church.  Should  the  new  line  be 
constructed,  it  is  immaterial  whether  it  should  be  built  as  an 
entirely  new  structure  or  whether  the  current  should  be  car- 
ried to  the  church  by  making  arrangements  with  the  Tele- 
phone company  to  string  the  wires  on  the  telephone  poles. 
The  option  should  be  left  to  the  respondent.  The  point  is, 
that  under  the  terms  of  the  franchise  some  line  of  the  com- 
pany should  pass  by  the  Lutheran  church;  and  an  order 
should  be  entered  in  flie  form  above  sruggested  which  shall 
direct  the  respondent  company  to  run  a  line  to  that  point 
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In  the  Matter  of  the  Complaint  of  Eesidents  of  Coxsackie 
r.  Upper  Hudson  Electric  Company  as  to  regulation 
of  voltage  of  current  supplied  for  light,  price  of  electricity, 
and  discrimination  against  Coxsackie. 

1.  If  a  charge  made  by  an  electrical  corporation  in  one  locality  is 
unjust  as  compared  with  the  charge  made  by  it  for  like  service  in 
another  locality,  such  unjust  charge  comes  within  the  prohibition  of 
subdivision  1,  section  65  of  the  Public  Service  Commissions  Law. 

2.  In  every  case  where  a  respondent  electrical  corporation  makes 
higher  charges  in  one  locality  than  it  makes  in  another  locality  and  it 
appears  that  its  cost  of  service  is  not  lower  in  the  locality  where  it 
makes  the  lower  charge,  the  burden  of  justification  is  upon  the  respond- 
ent company. 

3.  While  a  given  rate  for  electric  service  standing  by  itself  may  not 
seem  unreasonable  from  general  observation,  if  in  adjacent  localities 
where  it  is  under  no  greater  cost  of  service  the  company  has  put  in 
force  a  much  lower  charge,  it  thereby  makes  evidence  that  such  given 
rate  in  the  other  locality  is  too  high,  injustice  becomes  apparent,  the 
unreasonableness  of  such  rate  is  strongly  implied  while  the  rate  dis- 
parity is  maintained,  and,  if  the  discrimination  when  complained  against 
has  not  been  justified,  such  a  case  falls  within  the  prohibition  for 
unreasonableness  as  well  as  for  injustice  under  subdivision  1,  section 
65,  Public  Service  Commissions  Law. 

4.  Under  subdivision  3,  section  65  of  the  Public  Service  Commissions 
Law  which  forbids  undue  or  unreasonable  preference  or  advantage  and 
undue  or  unreasonable  prejudice  or  disadvantage,  the  mere  assertion  of 
existing  competition  can  not  justify  a  rate  disparity  as  between  local- 
ities, nor  can  competition  justify  one  of  the  competitors  in  fixing  an 
exceedingly  low  price  for  its  service  in  the  competitive  locality  and 
recouping  itself  from  earnings  in  non-competitive  territory;  and  in 
general,  under  the  regulation  imposed  by  the  State,  competition  may  not 
be  made  the  excuse  for  abuse. 

5.  When  rate  disparities  are  sought  to  be  justified  by  competition,  the 
company  complained  of  must  show  that  the  competitive  rate  it  main- 
tains is  one  fixed  by  the  competing  company;  that  it  has  not  been 
an  aggressor  in  the  rate  competition;  that  it  has  at  the  same  time 
provided  adequate  service;  and  that  the  rate  it  is  obliged  to  meet  in 
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competition,  while  yielding  to  it  some  profit  over  assignable  cost  and 
assignable  income  deductions,  is  unreasonably  low  as  applied  to  its 
business  and  service. 

6.  By  maintaining  15  cent  scale  rates  for  commercial  lighting  in 
Coxsackie,  while  in  its  adjacent  Coeymans  district  it  maintains  a  6  cent 
blanket  rate  for  all  commercial  lighting  service,  notwithstanding  the 
fact  that  its  competitor  in  the  Coeymans  district  has  fixed  and  main- 
tained 12  cent  scale  rates,  the  respondent,  whose  cost  of  service  is 
considerably  higher  in  the  €!oeymans  district  than  in  Coxsackie,  has 
created  wide  rate  disparities  wholly  regardless  of  cost  differences  and 
regardless  of  justifiable  competition,  and  by  such  action  is  giving  undue 
preference  to  its  Coeymans  district  customers  and  subjecting  its  Cox- 
sackie customers  to  undue  and  unreasonable  prejudice  and  disad- 
vantage. Respondent's  rates  in  the  two  districts  are  relatively  unjust, 
and  under  said  system  of  charges  the  higher  Coxsackie  rates  are 
relatively  unreasonable. 

7.  Respondent  required  to  remove  the  unlawful  discrimination  under 
order  directing  that  while  and  to  the  extent  respondent  maintains  rates 
in  the  Coeymans  district  which  are  lower  than  the  competing  rates 
established  by  the  competing  company  in  that  district  it  must  to  the 
same  extent  reduce  its  rates  in  Coxsackie. 

Submitted  March  22,  1912.     Decided  May  9,  1912. 

Visscherj  Whalen  &  Austin  (by  J.  Harris  Loucks)  and 
W.  R.  Church  for  complainants. 
/.  M,  Sheehan  for  respondent. 

Decker,  Commissioner: 

Some  thirty-four  residents  of  Coxsackie,  an  incorporated 
village,  complain  of  the  rates  for  commercial  lighting  estab- 
lished and  enforced  by  respondent.  These  rates,  with  the 
number  of  customers  using  each  rate  in  December,  1911,  in 
Coxsackie,  and  in  Athens,  where  these  same  rates  apply,  are : 

One  dollar  per  month  minimum  charge  for  meter  customers. 
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Number  of 
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24 
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23 

12 
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12 
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12 

1 
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3 

7 
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up  to 
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50,  discount  10% 

10.8 

76,  disoount  16% 

10.2 

100,  discount  20% 

0.6 

125,  discount  25% 

9 

150,  discount  80% 

8.4 

200,  disoount  36% 

7.8 

260,  net 

7.6 

over  250,  net 

7 

201 

These  are  rates  for  both  stores  and  dwellings. 

The  consumers  in  December,  1911,  numbered  201  in  both 
places.  The  number  in  each  place  is  not  shown.  Much  the 
greater  number  take  the  net  rates  between  11.4  cents  and 
15  cents.  The  largest  number  taking  any  one  rate  is  63^ 
and  that,  with  the  10  using  the  15  cent  rate,  probably  includes 
the  bulk  in  number  of  the  residence  lighting,  for  which 
service  there  was  charged,  roughly  calculated,  an  average  of 
nearly  14.14  cents  per  kilowatt  hour. 

The  company's  main  plant  has  been  and  is  at  Coxsackie, 
where  it  produces  electricity  by  steam.  It  also  gets  current 
from  the  Schoharie  Light  and  Power  Company,  a  corpora- 
tion controlled  by  the  same  interests,  and  some  of  the  cur- 
rent is  produced  by  water  power.  The  company  serves 
Athens,  by  transmission  line  of  about  6%  miles  from  Cox- 
sackie, and  it  also  has  a  transmission  line  from  Coxsackie 
to  Ravena  and  Coeymans.  The  distance  to  Ravena  by  this 
line  is  about  10  miles.  Coeymans  lies  adjacent  to  Ravena, 
and  both  are  known  as  respondent's  Coeymans  district. 

Now,  while  respondent's  rates  in  Coxsackie  and  in  Athens 
are  as  above  stated,  respondent's  charge  in  Ravena  and 
Coeymans  is  a  single  rate  of  6  cents  per  kilowatt  hour,  and 
it  has  there  no  minimum  monthly  charge.  Its  maximum 
charge  in  Coxsackie,  where  its  plant  is  located,  is  15  cents, 
while  10  miles  away  it  charges  only  6  cents  to  the  smallest 
customer,  and  takes  electricity  from  or  via  Coxsackie  over 
a  maintained  transmission  line  to  serve  Ravena  and  Coey- 
mans where  the  lower  price  applies. 
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Eespondent  claims  that  the  Ravena  and  Coeymans  rate  of 
6  cents  is  due  to  the  fact  that  at  Bavena  and  Coeymans  it 
meets  the  competition  of  the  Atlantic  Light  and  Power 
Company.  It  not  only  meets  the  rates  of  the  Atlantic  Light 
and  Power  Company  in  Ravena  and  Coeymans  but  it  goes 
considerably  below  those  rates.  The  rates  of  the  Atlantic 
Light  and  Power  Company  in  Eavena  and  Coeymans  are 
as  follows: 

Minimum  charge  50  cents  per  month. 

Cents  per  Kw.  hour  Net  raU, 

kw,  how  up  to  cents 

12  10  11.4 

11  25  10.45 

10  50                     9.5 

9  100                     S.55 

8  150                    7.6 

7  200  6.65 

Over  200,  special  contract.  But  company's  price  is  (5 
cents  per  kw.  hour  for  all  over  200  kw.  h.  Five  per  cent 
on  bills  paid  within  10  days  after  presentation. 

The  so  called  residence  lighting  rates,  that  is  to  say  for  the 
smaller  users,  compare  about  as  follows : 

Upper  Hudson  Electric  Company  in  Coxsackie,  up  to  7 
kw.  hours,  15  cents;  up  to  20  kw.  hours,  14  cents. 

Atlantic  Light  and  Power  Company  in  CoejTnans  dis- 
trict, up  to  10  kw.  hours,  11.4  cents;  up  to  25  kw.  hours, 
10.45  cents. 

Upper  Hudson  Electric  Company  in  Coeymans  district, 
any  quantity,  6  cents. 

In  Bavena  and  Coeymans  the  Atlantic  Light  and  Power 
Company  does  not  get  down  to  G  cents  until  the  customer 
exceeds   200   kw.   hours. 

In  Coxsackie  the  Upper  Hudson  Electric  Company  rate 
is  7.5  cents  for  over  200  hours  and  7  cents  for  over  250 
hours. 

For  100  hours  the  Coxsackie  rate  of  respondent  is  9.6 
cents,  while  in  Ravena  and  Coeymans  it  is  6  cents;  and  in 
these  localities  the  Atlantic  Light  and  Power  Company's 
rate  is  8.55  cents. 
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Sespondent  claims  that  the  Atlantic  Light  and  Power 
Company's  average  rate  is  6  cents  or  lower  in  Kavena  and 
Coeymans,  by  figuring  in  a  large  special  contract  between 
the  Atlantic  Light  and  Power  Company  and  The  New  York 
Central  and  Hudson  Eiver  Railroad  Company,  and  also 
refers  to  the  Atlantic  Light  and  Power  Company's  munici- 
pal lighting  contract.  This  calculation  is  improper.  The 
rates  here  involved  are  those  for  the  quantities  consumed 
by  the  general  run  of  consumers.  The  smaller  consumers' 
rates  of  the  Upper  Hudson  Electric  Company  in  Coxsackie 
are  3%  cents  above  the  Atlantic  Light  and  Power  Company's 
rate  in  Eavena  or  Coeymans,  while  in  those  places  the  Upper 
Hudson  Electric  Company's  rate  is  about  4V^  to  6V2  cents 
below  the  Atlantic  Light  and  Power  Company's  rates;  and 
taking  100  hours  as  for  lower  consumers,  the  respondent's 
Coxsackie  rate  is  one  cent  above  the  Atlantic  Light  and 
Power  Company's  rate  in  Ravena  and  Coeymans,  and  in 
those  places  its  rate  is  2^/^  cents  below  the  Atlantic  Light  and 
Power  Company's  rates. 

Referring  now  only  to  the  respondent,  its  rate  in  Ravena 
and  Coeymans  is  8  and  9  cents  below  its  Coxsackie  rates  for 
the  smaller  users,  and  3  6/10  cents  below  its  Coxsackie  rate 
for  100  hour  users.  For  200  hour  users  its  rate  in  Ravena 
and  Coeymans  is  1  8/10  cents  below  its  rate  in  Coxsackie. 

Respondent's  revenue  from  Coeymans  and  Ravena  is 
smalL  The  total  receipts  for  1910  were  $736.98.  This 
includes  two  flat  rate  customers.  Respondent's  president 
testified  that  the  transmission  line  from  Coxsackie  to  the 
Ravena  and  Coe^Tnans  district  represents  an  investment  of 
$12,000,  and  states  that  the  receipts  at  the  6  cent  rate  con- 
stitute a  return  of  5^5  per  cent  on  $12,000,  and  a  balance 
of  $76.98  which  could  be  applied  to  taxes.  This  takes  no 
account  whatever  of  cost  of  production  or  of  expense  or  loss 
in  transmission.  On  the  other  hand,  the  same  witness 
declares  that  the  6  cent  rate  applied  in  the  Coeymans  district 


Digitized  by 


Google 


358     Residents  Coxsackie  v.  Upper  Hudson  El.  Co. 

p.  S.  C,  2d  D. 

business  (which  includes  Ravena)  affords  the  company  a 
profit. 

The  company's  bonded  debt  is  $100,000 ;  its  capital  stock 
$145,000.  With  floating  debt,  accrued  amortization  of  capi- 
tal, and  other  items,  its  balance  sheet  liabilities  amounted 
December  31,  1911,  to  $275,327.95,  and  the  balance  sheet 
shows  a  corporate  deficit  of  $449.65.  During  the  year  ended 
December  31,  1911,  its  gross  receipts  were  $22,276.60; 
after  deducting  operating  expenses  and  adding  income  from 
other  sources  its  gross  income  was  $11,353.16.  Deducting 
therefrom  interest  payments  and  rent,  left  it  with  a  net  cor- 
porate income  from  the  year's  operations  of  $1762.77. 

The  complaint  in  this  case  alleges  that  the  respondent's 
Coxsackie  electric  rates  are  unreasonable  and  that  iJie  rates 
charged  by  the  company  in  the  various  places  served  are  as 
a  whole  unjustly  discriminating.  Evidence  of  general  char- 
acter was  submitted  by  both  sides  upon  the  question  of  rea- 
sonableness per  86.  This  consisted  of  rates  charged  in  other 
places  by  other  companies,  but  was  not  accompanied  by 
supporting  evidence  or  by  argument  calling  our  attention 
to  the  reported  operations  of  such  other  companies  in  such 
detail  as  to  assist  us  greatly  in  the  disposition  of  that  branch 
of  the  case.  Indeed,  under  the  course  taken  at  the  hearings, 
it  may  be  assumed  that  the  real  gravamen  of  the  case  con- 
sists of  the  wide  disparity  in  the  company's  charges  at 
Coxsackie  and  in  the  Coeymans  district. 

Section  65  of  the  Public  Service  Commissions  Law,  in 
subdivision  1,  prohibits  unjust  or  unreasonable  charges  by 
gas  or  electrical  corporations.  If  a  charge  made  by  a  com- 
pany in  one  locality  is  unjust  as  compared  with  the  charge 
made  by  it  for  like  service  in  another  locality,  such  unjust 
charge  comes  within  the  prohibition  of  that  subdivision. 

Subdivision  2  of  the  same  section  forbids  a  higher  charge 
to  one  person  than  is  received  from  another  person  for  a  like 
and  contemporaneous  service  under  substantially  similar 
circumstances  and  conditions.     The  provisions  of  this  sub- 


Digitized  by 


Google 


Residents  Coxsackie  v.  Upper  Hudson  El.  Co.     359 
Vol.  in. 

division  might  apply  to  charges  for  service  in  separated 
localities  where  the  conditions  and  circumstances  surround- 
ing the  services  are  substantially  similar,  but  it  is  unneces- 
sary to  consider  the  application  of  that  subdivision  here  in 
view  of  the  broader  application  of  subdivision  3  of  section  65. 

Said  subdivision  3  of  section  65  prohibits  any  such  cor- 
poration from  making  or  granting  any  undue  or  unreason- 
able preference  or  advantage  to  any  person  or  locality  or 
to  any  particular  description  of  service  in  any  respect  what- 
soever, or  subjecting  any  person  or  locality  or  any  particu- 
lar description  of  service  to  any  undue  or  unreasonable 
prejudice  or  disadvantage. 

Not  every  advantage  or  disadvantage  is  prohibited  by 
the  statute,  but  only  such  as  is  found  to  be  undue  or 
unreasonable.  It  follows  that  there  may  be  justifiable  advan- 
tages and  disadvantages,  and  that  upon  complaint  inquiry 
must  be  made  into  the  facts  and  circumstances  having 
material  bearing  upon  the  matter  in  controversy. 

In  every  case  where  a  respondent  company  makes  higher 
charges  in  one  locality  than  it  makes  in  another  locality, 
and  it  appears  that  its  cost  of  service  is  not  lower  in  the 
locality  where  it  makes  the  lower  charge,  the  burden  of 
justification  is  upon  the  respondent  company.  That  rule 
was  followed  in  this  case. 

It  appears  that  in  the  Coeymans  district  the  Upper  Hud- 
son Electric  Company,  the  respondent  herein,  has  been  oper- 
ating since  the  early  part  of  1903;  that  it  had  in  effect 
then  for  that  district  substantially  the  same  rates  as  it  has 
now  in  force  at  Coxsackie;  that  when  the  Atlantic  Light 
and  Power  Company  began  operations  there,  early  in  1907, 
that  company  put  in  force  substantially  the  rates  which  it 
now  charges,  and  which  are  above  set  forth ;  that  thereupon 
the  Upper  Hudson  Electric  Company  put  in  and  has  since 
maintained  the  6  cent  blanket  rate  for  its  services  in 
the  Coeymans  district  while  continuing  to  maintain  the 
higher  rates  in  Coxsackie. 
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The  Atlantic  Light  and  Power  Company  was  lawfully 
operating  in  the  Coeymans  district  in  the  early  part  of  1907, 
prior  to  the  taking  effect  of  the  Public  Service  Commissions 
Law;  so  decided  by  this  Commission  in  1908,  upon  the  rule 
in  Oswegatchie  Light  and  Power  Company  v.  Northern 
Power  Company,  1  P.  S.  C.  2nd  D.  Rep.  350.  Since  early 
in  1907  there  has  been  competition  between  these  two  com- 
panies, the  Upper  Hudson  Electric  Company  and  the 
Atlantic  Light  and  Power  Company,  in  the  Coeymans 
district. 

Such  competition  does  not  justify  one  of  the  competitors 
in  fixing  an  exceedingly  low  price  for  its  service  in  the  com- 
petitive locality  and  recouping  itself  from  earnings  in  non- 
competitive territory. 

In  this  case,  the  Atlantic  Light  and  Power  Company  put 
in  force  a  rate  schedule  which  it  has  consistently  maintained, 
and  which  after  examination  of  its  books  by  an  accountant 
of  this  Commission  it  appears  it  is  now  maintaining.  Never- 
theless, as  stated,  the  respondent  competing  company  is 
there  affording  a  greatly  lower  schedule. 

The  respondent's  plant  is  at  Coxsackie.  Current  secured 
from  the  Schoharie  Light  and  Power  Company  reaches 
Coeymans  via  Coxsackie.  If  the  company  makes  a  profit 
in  the  Coeymans  district,  that  profit  is  largely  increased 
in  Coxsackie.  The  respondent  must  be  deemed  in  a  case 
of  this  kind  to  have  put  in  and  for  five  years  maintained 
the  6  cent  Coeymans  district  rate  with  full  knowledge  of 
its  cost  of  service  and  any  profit  derived.  While  a  giver- 
rate  standing  by  itself  might  not  seem  unreasonable  from 
general  observation,  if  in  adjacent  localities  where  it  is 
under  greater  cost  of  service  the  company  has  put  in  force 
a  much  lower  charge,  it  thereby  makes  evidence  that  such 
given  rate  in  the  other  locality  is  too  high.  Injustice 
becomes  apparent,  and  the  unreasonableness  of  such  rate  is 
most  strongly  implied  while  the  rate  disparities  are  main- 
tained.    If  the  discrimination  when  complained  against  has 
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not  been  justified,  such  a  case  falls  within  the  prohibition 
for  unreasonableness  as  well  as  for  injustice. 

The  question  here  is  whether  respondent  has  justified  the 
discrimination  which  results  from  a  6  cent  rate  in  the 
Coeymans  district  and  its  15  cent  scale  rates  in  Coxsackie. 
Its  case  for  justification  rests  solely  upon  the  competition 
by  the  Atlantic  Light  and  Power  Company  in  the  Coeymana 
district  Its  6  cent  rate  for  all  metered  service  in  its  Coey- 
mans district  is  not  compelled  by  the  12  cent  scale  rate& 
of  the  Atlantic  Light  and  Power  Company  in  that  district. 
If  respondent  had  been  merely  meeting  rates  established 
by  the  competing  company  in  the  Coeymans  district,  a 
different  case  would  be  presented.  With  equal  rates  in  the 
Coeymans  district  the  competition  which  would  benefit  the 
people  would  be  in  service;  as  it  is,  at  least  part  of  that 
service  competition  is  transferred  to  the  rates.  It  results 
that  respondent  has  created  a  wide  disparity  in  its  rates 
at  Coxsackie  and  the  adjacent  Coeymans  district  which  is 
not  due  to  the  compulsion  of  rate  competition  by  the  Atlantic 
Light  and  Power  Company  in  the  Coeymans  district. 

A  public  duty  to  treat  all  patrons  equitably  under  existing 
conditions  is  devolved  by  the  statute  upon  this  and  every 
other  electrical  corporation.  Under  the  regulation  imposed 
by  the  State,  competition  may  not  be  made  the  excuse  for 
abuse.  The  mere  assertion  of  existing  competition  does  not 
justify  rate  disparity  as  between  localities.  When  such 
rate  disparity  is  sought  to  be  justified  by  competition, 
the  company  complained  of  must  show  that  the  competitive 
rate  it  maintains  is  one  fixed  by  the  competing  company; 
that  it  has  not  been  an  aggressor  in  the  rate  competition; 
that  it  has  at  the  same  time  provided  adequate  service ;  and 
that  the  rate  it  is  obliged  to  meet  in  competition,  while  yield- 
ing to  it  some  profit  over  assignable  cost  and  assignable 
income  deductions,  is  unreasonably  low  as  applied  to  its 
business  and  service. 
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In  this  case  we  have  no  proof  that  the  12  cent  scale  rates 
of  the  Atlantic  Light  and  Power  Company  in  Coeymans 
are  in  fact  unreasonably  low,  but  if  they  are  the  restwndent 
company  has  gone  much  farther  and  fixed  its  rate  in  the 
Coeymans  district  far  below  the  scale  of  the  competing  com- 
pany. In  fixing  its  rates  in  Coxsackie  and  in  the  Coeymans 
district,  its  cost  of  service  in  the  latter  being  considerably 
higher  than  in  the  former  locality,  the  respondent  has 
created  wide  rate  disparities  wholly  regardless  of  cost  differ- 
ences and  regardless  of  justifiable  competition  with  the 
Atlantic  Light  and  Power  Company,  and  by  such  action  it  is 
giving  undue  preference  to  its  Coeymans  district  customers 
and  subjecting  its  Coxsackie  customers  to  undue  and  unrea- 
sonable prejudice  and  disadvantage.  The  rates  in  the 
two  districts  are  relatively  unjust,  and  under  the  present 
system  of  charges  the  higher  Coxsackie  rates  are  relatively 
unreasonable. 

The  respondent  company  has,  in  short,  perpetrated  and 
perpetuated  an  unlawful  discrimination.  Its  legal  duty  is  to 
remove  that  discrimination.  We  could  rest  upon  the  statute 
itself,  and  by  order  require  the  respondent  to  cease  and 
desist  from  further  subjecting  its  Coxsackie  customers  to 
unlawful  prejudice  and  disadvantage,  leaving  it  to  deter- 
mine whether  it  would  raise  its  Coeymans  rate  or  lower  its 
Coxsackie  rates,  or  by  doing  both  present  a  schedule  free 
from  the  violation  of  law  herein  found  to  exist.  We  think, 
however,  we  should  go  further  and  determine  the  extent  of 
the  prejudice  and  disadvantage  which  is  found  unreason- 
able and  undue.  In  so  deciding  we  shall  assume  that  if  the 
respondent  was  merely  meeting  the  competing  Atlantic  Light 
and  Power  Company's  rates  in  Coeymans  its  present  rates 
at  Coxsackie  would  not  be  unjust  or  imreason'able,  in  them- 
selves or  relatively.  It  is  our  conclusion,  that  while  and 
to  the  extent  the  respondent  maintains  rates  in  the  Coeyman=s 
district  which  are  lower  than  the  competitive  rates  estab- 
lished by  the  competing  Atlantic  Light  and  Power  Company, 
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it  must  to  the  same  extent  reduce  its  rates  in'  Coxsackie; 
that  is  to  say,  if  it  maintains  a  6  cent  rate  in  the  Coey- 
mans  district,  while  the  competing  company's  rate  is  12 
cents,  it  must  put  in  and  contemporaneously  maintain  a  9 
cent  rate  in  Coxsackie.  This  example  applies  to  all  of  the 
metered  quantity  rates  in  the  Coeymans  district  and  in 
Coxsackie.  Upon  the  facts  in  this  case,  the  respondent 
should  be  permitted  to  raise  its  Coeymans  district  rates  so 
that  it  meets  the  rates  of  the  competing  company  there;  or 
if  it  keeps  its  Coeymans  district  rates  for  any  metered  ser- 
vice at  a  lower  figure,  then  to  the  same  extent  to  lower  its 
Coxsackie  charges  for  like  service. 

Order  should  be  entered  accordingly,  with  the  further 
requirement  that  respondent  shall  report  its  action  in  com- 
pliance with  the  order  within  a  specified  time. 
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In  the  Matter  of  the  Complaint  of  the  Bbiqhtford  Heights 
Land  Company  against  Rochestbe,  Syeacuse  and  East- 
EBN  Raileoad  Company,  as  to  passenger  fare  charged 
between  Rochester  and  stop  No.  8;  as  to  alleged  dis- 
crimination in  passenger  fares  comparing  stops  7  and 
8;  and  as  to  alleged  discrimination  in  passenger  fares 
between  Culver  road  in  the  city  of  Rochester  and  the  city 
line. 

In  the  Matter  of  the  Complaint  of  Certain  Citizens  of  the 
Town  of  Pittsford,  Monroe  county,  New  York,  patrons 
of  stop  7,  against  Rochester,  Syracuse  and  Eastern 
Railroad  Company  as  to  passenger  fare. 

From  stops  7  and  8  on  the  Rochester,  Syracuse  and  Eastern  railroad 
to  the  Court  and  Exchange  Street  station  the  fare  is  15  cents.  Stop  7 
is  5.71  miles  from  the  station  at  Court  and  Exchange  streets,  and  stop 
8  is  5.84  miles  from  the  same  point.  The  fare  from  said  stops  to  Culver 
road,  a  point  within  the  city  2,2&  miles  from  the  Court  and  Exchange 
Street  station,  is  10  cents. 

Held,  upon  the  facts  set  out  in  the  opinion,  that  such  fares  are 
unreasonable  and  discriminatory,  and  should  be  reduced  to  10  cents 
from  said  stops  to  the  Court  and  Exchange  Street  station  and  5  cents 
to  Culver  road. 

Decided  June  5,  1912. 

Appearances: 

Milton  E.  Oibbs  for  complainant  Brightford  Heights 
Land  Company. 

McGuire  &  Wood  (by  Mr.  Wood)  for  complainants  citi- 
zens of  Pittsford. 

Nottingham  &  Nottingham  (by  Wm.  Nottingham)  and 
H.  C.  Beatty  for  respondent. 

Stevens,  Chairman: 

The  Eochester,  Syracuse  and  Eastern  Railroad  Company, 
the  respondent,  owns  and  operates  an  inlerurban  electric 
railroad  from  the  city  of  Rochester  to  the  city  of  Syracuse. 
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Its  right  of  way  and  track  end  at  Culver  road,  in  the  city  of 
Rochester,  a  point  about  2.25  miles  from  that  point  in  the 
city  which  is  commonly  known  as  the  Four  Comers.  It 
operates  a  portion  of  its  trains  from  Culver  road  to  its  Court 
and  Exchange  Street  station  near  the  Four  Comers  over  the 
tracks  of  the  New  York  State  Railways  under  an  arrange- 
ment with  that  company. 

Its  fares  are  established  upon  the  zone  system.  Under  this 
system  it  is  not  possible  to  have  a  uniform  rate  per  mile  for 
passenger  service,  but  the  average  between  ticket  offices,  as 
shown  by  its  schedules,  is  something  under  2  cents  per  mile. 
The  company  itself  states  that  it  aims  at  substantially  2  cents 
as  an  average.  The  sum  of  the  local  fares  between  Culver 
road  and  Syracuse,  a  distance  of  83.7  miles,  is  $1.60,  making 
an  average  rate  of  1.91  cents  per  mile.  Tickets,  however, 
are  sold  between  these  points  for  $1.45,  which  is  at  the  rate 
of  1.73  cents  per  mile. 

Patrons  of  the  road  who  live  in  the  vicinity  of  stops  7  and 
8,  in  Zone  2  east  of  Rochester,  make  complaint  that  the  rates 
from  stops  7  and  8  to  Rochester  are  unreasonable,  excessive, 
and  discriminatory.  The  situation  with  reference  to  these 
stops  is,  briefly,  as  follows :  Zone  1  begins  at  Culver  road,  in 
the  city  of  Rochester,  and  extends  a  distance  of  3.25  miles  to 
the  east  to  a  point  a  short  distance  west  of  stop  7,  at  which 
point  Zone  2  begins  and  extends  3.25  miles  still  further  to 
the  east.  The  distances  involved  in  the  controversy  are  as 
follows:  From  the  Four  Comers,  the  center  of  the  city  of 
Rochester,  to  Culver  road  is  a  distance  of  2.25  miles;  from 
the  Four  Comers  to  stop  7  is  a  distance  of  5.71  miles; 
and  from  the  same  point  to  stop  8  the  distance  is  5.84 
miles.  'Stops  7  and  8  being  situate  within  Zone  2,  the  rate 
from  those  stops  to  the  Four  Comers  is  15  cents,  being  5 
cents  for  the  distance  in  the  city  of  Rochester,  5  cents  to 
Zone  1,  and  5  cents  to  Zone  2.  Upon  a  mileage  basis  this 
fare  is  from  the  Four  Comers  to  stop  7  at  the  rate  of  2.62 
cents  per  mile ;  from  the  same  point  to  stop  8,  at  the  rate  of 
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2.57  cents  per  mile.  The  rate  per  mile  to  stop  7  is,  there- 
fore, 35  per  cent  above  the  average  local  rate  between  Culver 
road  and  Syracuse,  and  the  percentage  is  a  trifle  less  to 
stop  8. 

The  complainants  desire  the  rate  from  stop  8  into  Roch- 
ester to  be  reduced  to  10  cents.  If  this  were  done,  the  rate 
per  mile  from  stop  7  would  be  1.75  cents ;  and  from  stop  8, 
1.71  cents. 

The  fundamental  question  presented  by  this  case  is  very 
simple.  It  is  whether  the  charge  of  15  cents  fare  from  stops 
7  and  8  into  the  city  of  Rochester  is  reasonable  or  unreason- 
able, and  whether  it  is  discriminatory  against  the  localities 
as  compared  with  other  localities.  This  question  must  be 
determined  by  a  consideration  of  the  distances  involved,  the 
rate  per  mile  charged,  the  rate  per  mile  generally  charged 
in  the  vicinity  of  Rochester,  as  well  as  elsewhere,  for  subur- 
ban traffic,  and  the  general  level  of  the  rates  charged  by  the 
respondent  itself.  Taking  into  consideration  these  matters, 
the  rate  is  unreasonable,  excessive,  and  discriminatory. 
Suburban  rates  generally  are  under  2  cents  per  mile.  Subur- 
ban rates  on  other  lines  extending  out  of  Rochester  are,  gen- 
erally speaking,  in  the  neighborhood  of  1.75  cents  per  mile, 
and  in  some  cases  much  less.  The  respondent's  own  average 
local,  rate  throughout  its  line  is  1.94  cents  per  mile.  The 
rate  charged  by  respondent  between  the  two  important  vil- 
lages of  Newark  and  Lyons  is  1.61  cents  per  mile;  between 
Clyde  and  Savannah  it  is  1.61  cents  per  mile;  between  Port 
Byron  and  Weedsport  it  is  1.56  cents  per  mile ;  between  Fair- 
port  and  Macedon  it  is  1.64  cents  per  mile. 

The  traffic  between  stops  7  and  8  and  Rochester  is  very 
largely  in  the  nature  of  commuter  travel,  consisting  of  heads 
of  families  who  go  to  their  offices  in  Rochester  daily,  and 
children  attending  school.  Of  course  there  is  other  and  what 
may  be  termed  intermittent  travel,  but  it  is  largely  r^ular 
daily  travel  which  is  entitled  under  well  known  considerations 
to  the  benefit  of  low  rates.    The  rate  now  paid  is  35  per  cent 
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above  the  average  local  rate.  In  the  case  of  stop  7  it  is  50 
per  cent  over  the  general  average  rate  of  1.75  cents  per  mile 
in  the  vicinity  of  Rochester.  Taking  into  consideration  all 
of  these  matters,  it  is  reasonable  that  the  rate  of  fare  from 
these  two  stops  into  Rochester  should  be  reduced  to  10  cents, 
and  this  can  be  divided  upon  the  respondent's  own  zone 
system  into  5  cents  to  Culver  road  and  5  cents  from  Culver 
road  to  the  Four  Corners.  This  change  can  be  made  without 
affecting  its  general  rate  scheme  by  making  Zone  1  extend 
from  Culver  road,  a  distance  of  3.75  miles  instead  of  3.25 
miles  as  at  present;  and  it  should  be  so  ordered. 

A  vast  amount  of  discussion  has  been  had  in  this  case  based 
upon  the  fact  that  the  respondent's  tracks  extend  to  Culver 
road  within  the  city  of  Rochester,  and  its  own  system  com- 
mences at  that  point  instead  of  the  city  line  1.34  miles  east 
of  the  Culver  road.  All  of  this  discusrsion  is  irrelevant,  for 
the  reason  that  the  existence  of  the  city  line  and  its  location, 
upon  the  respondent's  own  theory,  are  wholly  immaterial.  Tt 
is  operating  its  cars  to  the  Four  Comers.  What  constitutes 
a  reasonable  rate  to  a  passenger  embarking  on  a  car  at  stop  7 
for  a  ride  to  the  Four  Comers  is  not  dependent  in  the  slight- 
est degree  upon  the  location  of  the  political  boundary. 
Neither  is  it  dependent  upon  where  the  respondent's  right  of 
way  ends  and  where  its  trackage  right  begins.  It  undertakes 
to  transport  the  passenger  from  stop  7  to  the  Four  Comers, 
or  some  point  between  the  two,  and  the  sole  question  is  what 
is  a  reasonable  remuneration  for  the  service  rendered  under 
all  of  the  circumstances  of  the  case.  If  the  Legislature 
changed  the  location  of  the  city  line  hereafter,  it  would  not 
make  the  slightest  difference  in  the  reasonableness  of  the 
charge  one  way  or  the  other. 

It  is  unnecessary,  also,  to  discuss  whether  the  respondent 
is  required  by  law  to  carry  a  passenger  from  the  Four  Cor- 
ners to  the  city  line  for  5  cents,  instead  of  only  to  Culver 
road.  That  question  is  not  involved  in  this  case  to  such  an 
extent  as  to  make  it  material  to  the  decision. 
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In  the  Matter  of  the  Complaint  of  Emil  Stedino  against 
The  New  York  and  Long  Island  Traction  Company. 

This  complaint  was  brought  upon  the  theory  that  a  franchise,  granted 
by  the  Highway  Commi&Bioners  of  the  Town  of  Hempstead,  Nassau 
county,  N.  Y.,  June  6,  1901,  and  prescribing  a  fare  condition  of  five 
cents  for  any  five  miles  or  less  over  the  route  therein  described,  applies 
as  to  such  condition  to  respondent's  line  running  westerly  from  the 
village  of  Hempstead  to  Belmont  Park  on  or  near  the  New  York  city 
line.  This  line  was  constructed  and  is  being  operated  under  other 
franchises,  and  the  line  in  question  is  not  referred  to  in  the  Highway 
Commissioners'  franchise  of  June  6,  1901.  Heldj  that  there  is  no 
provision  in  any  of  the  franchises  submitted  which  requires  a  fare  of 
not  exceeding  five  cents  between  Hempstead  and  Belmont  Park,  whether 
the  distance  between  such  points  is  more  or  less  than  five  miles,  but 
no  opinion  is  expressed  in  this  proceeding  upon  the  reasonableness  or 
justice  of  the  ten-cent  fare  charged  by  respondent  between  these  points, 
the  case  having  been  submitted  wholly  upon  the  stated  question  of  law. 

Decided  June  11,   1912. 

H.  Willard  Griffiths  for  complainant. 
Arthur  0.  Peacock  for  respondent. 

Decker,  Commissioner: 

In  this  case  the  complainant  contends  that  respondent  is 
restricted  by  a  franchise  or  consent  granted  June  6,  1901, 
by  the  highway  commissioners  of  the  Town  of  Hempstead 
to  a  five-cent  fare  between  Belmont  Park,  in  Nassau  county, 
and  on  or  near  the  line  between  Nassau  county  and  the  city 
of  New  York,  and  the  village  of  Hempstead,  under  a  clause 
in  said  franchise  providing  that  the  rate  of  fare  "  shall  not 
exceed  five  centa  for  any  five  miles  or  less,"  and  under  another 
clause  providing  for  transfers.  The  fare  charged  by  respon- 
dent is  ten  cents.  Respondent  claims  that  the  distance 
between  Main  and  Front  streets,  Hempstead,  and  Belmont 
Park  is  29,000  feet.  Complainant  contends  that  the  distance 
is  less  than  five  miles.    At  the  hearing,  the  franchise  granted 
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by  the  Village  of  Hempstead  was  considered  in  the  case  as  if 
it  had  been  referred  to  in  the  pleadings.  Certain  other  fran- 
chises applying  to  that  route  were  also  introduced  in  evidence. 

The  sole  question  for  determination  is  whether  under  the 
franchises  actually  having  application  the  fare  in  question 
should  be  five  cents  or  ten  cents. 

At  the  hearing,  some  question  was  raised  whether  a  condi- 
tion in  one  or  more  of  the  franchises  providing  for  a  maxi- 
mum of  ten  cents  applies  to  respondent's  entire  service  into 
the  city  of  New  York,  but  it  was  pointed  out  that  no  such 
question  is  involved  in  the  case  and  that  it  could  be  presented 
only  in  a  complaint  before  the  Commission  of  the  First 
District. 

On  June  6,  1901,  the  highway  commissioners  of  the  Town 
of  Hempstead  granted  to  the  Mineola,  Hempstead  and  Free- 
port  Traction  Company,  respondent's  predecessor  in  name,  a 
franchise  or  consent  to  operate  in  the  town  of  Hempstead. 
This  franchise  embraced  three  parts  of  respondent's  line  to 
be  constructed  within  the  town  of  Hempstead :  one  from  the 
northerly  line  of  the  town  of  Hempstead  to  the  northerly  line 
of  the  incorporated  village  of  Hempstead,  on  what  was 
called  Washington  street;  the  second  from  the  southerly  line 
of  the  village  of  Hempstead  to  the  northerly  line  of  the  incor- 
porated village  of  Freeport ;  and  the  third  from  the  southerly 
line  of  the  village  of  Freeport  to  the  open  water.  Neither 
of  these  lines  refers  to  the  line  now  under  consideration  which 
runs  from  Hempstead  village  westerly  to  the  city  line  at  Bel- 
mont Park. 

The  franchise  so  granted  by  the  highway  commissioners 
on  Jime  6,  1901,  contains  also  the  following  conditions  which 
are  referred  to  in  this  case : 

And  it  further  agrees  that  the  maximum  rate  for  one  continuous 
passage  in  either  direction  over  the  entire  line  as  herein  described 
BhaU  not  exceed  ten  cents,  and  shall  not  exceed  five  cents  for  any 
five  miles  or  less;  and  that  said  Mineola,  Hempstead  and  Freeport 
Traction  Company  will  issue  to  and  also  receive  from  any  connecting 
line  or  lines,  now  or  hereafter  to  be  built,  upon  payment  of  one  fare 
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therefor,  said  fare  to  be  agreed  upon  by  said  railroads,  transfer  checks 
or  tickets,  the  fare  paid  to  be  divided  between  the  connecting  com- 
panies in  proportion  to  the  distance  traveled  by  the  passenger  and  in 
no  case  shall  the  proportion  charged  by  said  Mineola, '  Hempstead  and 
Freeport  Traction  Company  exceed  ten  cents,  for  passage  oTer  its 
entire  road,  as  herein  described,  and  shall  not  exceed  five  cents  for 
any  five  miles  or  less. 

Complainant  contends  that  this  transfer  clause  applies  to 
divisions  of  respondent's  lines  as  well  as  to  transfers  with 
other  companies.  The  specifications  as  to  agreement  upon 
fares  by  "  said  railroads  "  and  divisions  of  the  agreed  fare 
between  the  connecting  companies  by  restricting  the  share  of 
the  Mineola,  Hempstead  and  Freeport  Traction  Company  to 
ten  cents  plainly  indicate  that  the  transfer  clause  applies  only 
to  transfers  to  and  received  from  the  road  of  another  com- 
pany. The  restriction  in  the  first  part  of  the  above  quoted 
paragraph  to  ten  cents  as  a  maximum  and  to  five  cents  for 
five  miles  or  less  covers  the  line  or  lines  operated  by  respond- 
ent within  the  scope  of  the  franchise. 

This  franchise  does  not  describe  any  route  running  west- 
erly from  Hempstead  village.  The  only  reference  to  "  roads 
now  or  hereafter  to  be  built "  is  in  connection  with  the  trans- 
fer to  and  from  a  road  of  another  company.  We  see  no 
grounds  for  sustaining  complainant's  contention  that  this 
franchise  restriction  as  to  five  cents  fare  for  five  miles  or 
less  applies  to  a  line  running  westerly  from  Hempstead  vil- 
lage to  Belmont  Park  at  the  city  line. 

In  Edwards  vs.  N,  Y.  &  L,  I.  T.  Co.,  1  P.  S.  C,  2d  D., 
127,  we  held  that  this  franchise  does  apply  between  the  incor- 
porated villages  of  Hempstead  and  Freeport  where  the  line 
runs  through  the  town  of  Hempstead  upon  a  route  referred 
to  in  the  franchise.  No  part  of  the  westerly  line  from 
Hempstead  to  Belmont  Park  is  referred  to  in  this  franchise, 
and  we  must  hold  that  as  to  that  line  the  franchise  can  have 
no  application. 

The  railroad  from  the  west  line  of  Hempstead  village  to 
Belmont  Park  is  covered  by  a  franchise  of  the  board  of  super- 
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visors  of  Nassau  County  for  the  use  by  respondent's  prede- 
cessor of  a  county  road  known  as  Fulton  street  which  extends 
west  to  the  city  line  and  is  commonly  known  as  the  Hemp- 
stead and  Jamaica  Turnpike.  This  franchise  was  granted 
October  25,  1901.  It  contains  the  following  condition  perti- 
nent to  this  case: 

The  rate  of  fare  for  a  single  trip  over  the  .whole  or  any  part  of 
Fulton  street  aforesaid  shall  not  exceed  ten  cents  for  one  person. 

The  franchise  having  been  granted  by  the  board  of  super- 
visors, the  company  also  applied  to  the  highway  commission- 
ers, and  on  November  25, 1901,  it  obtained  from  them  a  fran- 
chise covering  the  same  route.  This  franchise  contained  no 
fare  condition  whatsoever. 

The  franchise  obtained  from  the  board  of  trustees  of  the 
Village  of  Hempstead,  which  was  granted  June  20,  1901, 
was  upon  condition  that  the  line  to  Freeport  and  via  Fulton 
street  to  Jamaica  in  the  county  of  Queens,  with  connection  to 
Brooklyn,  should  be  constructed  within  times  specified.  A 
further  fare  condition  applicable  to  the  Fulton  Street  line  is 
that  — 

The  rate  of  fare  between  that  portion  of  the  east  and  west  line  of 
said  railroad  between  Hempstead  and  the  junction  of  Fulton  street 
and  the  Jericho  Turnpike  in  the  county  of  Queens  or  any  part  thereof 
shall  be  ten  cents  for  each  person,  except  that  the  rate  of  fare  in  the 
corporate  limits  of  the  village  of  Hempstead  shall  be  five  cents  for 
each  person. 

There  is  nothing  in  these  conditions  to  require  a  fare  of 
five  cents  between  Hempstead  and  Belmont  Park,  whether 
the  distance  is  more  or  less  than  five  miles. 

Since  this  case  involves  only  the  construction  ol  the  fran- 
chises above  mentioned,  no  opinion  is  or  can  be  expressed  in 
this  proceeding  upon  the  reasonableness  of  the  ten-cent  fare 
as  applied  between  Hempstead  village  and  any  point  on  this 
Fulton  Street  line. 

The  complaint  must  be  dismissed. 
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In  the  Matter  of  the  Complaint  of  Employees  of  Hal- 
comb  Steel  Company  of  Syracuse  against  Syracuse, 
Lake  Shore  and  Noetheen  Railroad  Company. 

1.  Interurban  fares  between  a  point  within  a  city  and  a  point  with- 
out such  city  are  correctly  based  upon  the  distance  between  such  points 
and  not  necessarily  upon  the  basis  of  a  fare  break  at  the  city  line,  since 
the  carrier  operates  through  and  a  single  service  is  performed. 

2.  Respondent's  action  in  increasing  its  round-trip  fare  between  its 
terminal  in  Syracuse  and  Stop  4  outside  of  Syracuse  from  10  cents  to 
15  cents  held  not  justified,  and  the  former  10  cents  round-trip  fare 
ordered  restored,  with  the  option  to  respondent  of  putting  in  effect  a 
one-way  fare  of  5  cents. 

Submitted  March  27,  1912.     Decided  July  12,  1912. 

H.  H.  Farmer,  attorney,  and  George  M.  Berry  for  com- 
plainants. 

Nottingham  &  Nottingha/m  (by  William  Nottingham) 
and  H.  C.  Beatty  for  respondent. 

Decker,  Commissioner: 

This  complaint  is  signed  by  331  employees  of  the  Hal- 
comb  Steel  Company,  whose  works  are  on  the  line  of 
respondent's  road  near  the  city  of  Syracuse.  They  chal- 
lenge the  increase  on  October  6,  1911,  of  the  round-trip 
fare  between  Syracuse  and  Stop  4,  near  the  steel  works, 
from  10  cents  to  15  cents.  The  one-way  fare  has  been  for 
some  years  and  is  still  10  cents,  and  prior  to  the  date  men- 
tioned the  round-trip  fare  specially  established  for  the  men 
who  reside  in  Syracuse  and  labor  at  the  steel  plant  was  the 
same  as  the  one-way  fare. 

Stop  4  is  about  3^  miles  from  respondent's  terminal  at 
the  common  center  in  -Syracuse.  At  a  five-cent  one-way 
fare  the  rate  would  be  1.43  cents  per  mile,  and  that  would 
be  the  revenue  per  mile  on  a  round-trip  fare  of  10  cents. 
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The  fifteen-cent  round-trip  rate  affords  respondent  2.143 
cents  'per  mile.  The  present  one-way  fare  of  10  cents  gives 
the  company  over  2.85  cents  per  mile. 

The  company  established  its  October  6,  1911,  fares  on  a 
general  ruling  basis  of  2  cents  per  mile,  but  in  so  doing  it 
computed  the  mileage  from  the  city  boundaries,  using  the 
nearest  multiple  of  5  cents  to  2  cents  a  mile.  Thus,  with 
its  fare  of  5  cents  in  Syracuse  it  added  a  five-cent  fare  for  a 
distance  of  0.87  of  a  mile  outside  of  Syracuse  to  reach 
Stop  4.  If  it  had  constructed  its  fare  on  the  distance 
through  from  its  Syracuse  terminal  to  Stop  4  at  the  rate  of 
2  cents  a  mile,  a  seven-cent  fare  would  result,  and  this  being 
nearer  to  5  than  to  10  cents  an  actual  fare  of  5  cents  would 
be  made. 

The  round-trip  fare  of  15  cents  is  the  cheapest  fare  applic- 
able under  respondent's  ticket  issues  and  its  tariffs.  It 
sells  a  book  containing  $12  worth  of  coupons  for  $10,  and 
one  containing  $5  worth  of  coupons  for  $4.17.  These 
tickets  or  coupons  are  higher  than  the  round-trip  fif  teen^^nt 
fare.  Respondent  sells .  commutation  books  containing  50 
single-trip  tickets  good  within  30  days  from  the  date  of  sale 
on  a  basis  approximating  1  cent  per  mile,  but  the  use  of  the 
books  is  limited  by  the  company  in  its  tariff  to  transporta- 
tion upon  the  basis  of  a  minimum  one-way  cash  fare  of  15 
cents.  If  this  limit  were  reduced  to  ten-cent  cash  fare 
transportation,  and  these  books  could  be  used  by  these  com- 
plainants, the  cost  of  riding  between  Syracuse  and  Stop  4 
to  holders  of  such  books  would  be  reduced  to  7  cents  per 
round-trip.  This  is  lower  than  is  claimed  by  the 
complainants. 

In  this  case  it  is  testified  that  a  number  of  the  employees 
cross  numerous  tracks  of  the  New  York  Central  and  Hudson 
River  railroad  on  leaving  the  steel  works  and  walk  a  con- 
siderable distance  to  the  Syracuse  Rapid  Transit  line,  where 
they  are  taken  to  all  parts  of  Syracuse  for  5  cents.  The 
same  thing  may  be  done  in  the  contrary  direction.     About 
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190  persons  use  respondent's  line  daily  between  Syracuse 
and  stops  up  to  Stop  9.  Comparatively  few  go  beyond 
Stop  4,  and  the  great  number  are  these  steel  works  em- 
ployees. To  avoid  overcrowding  regular  cars,  special  cars 
are  run  by  the  company  at  certain  times,  morning  and  even- 
ing, for  the  steel  works  traffic.  Respondent  contends  this 
involves  an  added  expense  of  $26.70  per  day,  and  that  the 
revenue  at  15  cents  per  round-trip  is  only  $28.50.  It  over- 
looks the  benefit  to  its  regular  cars  in  that  statement  and 
other  considerations  pertaining  to  cost,  which  need  not  be 
gone  into,  since  we  hold  that  the  respondent  may  not  segre- 
gate a  special  expense  which  it  creates  for  its  own  purposes. 
If,  instead,  it  used  its  regular  cars  and  they  were  over- 
crowded by  this  steel  works  traffic,  it  would  be  obliged  to 
put  on  another  car,  not  merely  for  this  business  but  for  all 
of  its  traffic  demanding  transportation.  Respondent  states 
that  its  operating  expenses  over  the  entire  line  of  38  miles, 
including  taxes,  average  19.3  cents  per  car-mile.  These 
special  cars  generally  run  full.  If  a  car  contains  only  40 
passengers  at  5  cents  each,  a  revenue  of  $2  is  produced,  as 
against  an  average  expense  for  the  line  of  19.3  cents  per 
car-mile  for  3%  miles,  or  67.55  cents.  This  is  only  another 
way  of  using  revenue  and  expense  figures.  The  real  ques- 
tion, based  upon  the  carriei^s  whole  business  and  its  rate 
structure  and  the  particular  traffic  situation  here  shown,  is 
whether  the  fare  complained  of  is  reasonable. 

With  a  round-trip  fare  which  is  more  than  its  regular 
basis  of  2  cents  a  mile,  and  a  one-way  fare  which  greatly 
exceeds  that  basis,  we  must  hold  that  the  complaint  relating 
to  the  daily  traffic  here  shown  has  been  sustained.  A  carrier 
may  not  add  to  its  five-cent  fare  within  a  city  another  5 
cents  for  a  very  short  ride  outside  of  the  city  and  justify 
the  total  of  10  cents  as  reasonable  because  of  the  fare  break 
so  artificially  applied.  The  correct  method  of  computation 
is  over  the  distance  through  from  the  point  outside  to  the 
point  inside  the  city,  since  the  carrier  operates  through  and 
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a  single  service  is  performed.  For  years  these  passengers 
to  and  from  the  steel  works  enjoyed  a  round-trip  fare  of  10 
cents.  The  company  has  not  sustained  its  burden  of  justi- 
fying the  increase  to  15  cents.  The  Commission  should 
require  the  respondent  to  restore  the  former  round-trip  fare 
of  10  cents  or  at  its  option  put  in  a  straight  one-way  fare 
of  5  cents. 

Order  will  be  entered  accordingly. 
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In  the  Matter  of  the  Complaint  of  Frank  A.  Sherwood 
against  National  Express  Company. 

1.  A  carrier's  practice  of  transporting  bread  and  other  bakers'  prod- 
ucts at  net  weight,  with  return  of  container  at  a  low  charge,  is  not  a 
reason  for  compelling  it  to  extend  the  net  weight  principle  to  all  of 
the  traffic  or  to  a  particular  kind  of  traffic  unless  such  particular 
kind  of  traffic  competes  with  bread  or  other  bakers'  products;  hut 
the  fact  that  bakers'  products  are  given  low  rates  may  be  considered 
in  connection  with  other  facts  and  circumstances  in  determining  the 
question  of  the  reasonableness  of  existing  rates  on  other  traffic. 

2.  Commodity  rates  fixed  on  laundry  at  gross  weight  which  are  lower 
than  respondent's  present  merchandise  rates  applying  on  that  traffic 
between  Sidney  and  various  specified  points. 

Submitted  June  17,  1912.    Decided  July  16,  1012. 

Frank  A,  Sherwood,  complainant,  in  person. 
T.  B.  Harrison,  jr.,  for  respondent. 

Decker^  Commissioner: 

Complainant,  who  is  the  proprietor  of  the  Sidney 
(N".  Y.)  Steam  Laiindrj^,  alleges  that  respondent's  rates  for 
the  transportation  of  laundry  are  unreasonable  and  unjust 
and  discriminatory  as  compared  with  respondent's  rate  on 
bread,  biscuit,  cake,  pastry,  pies,  etc.  Complainant's  points 
of  shipment  from  Sidney  are  Wells  Bridge  9  miles,  Afton 
11  miles,  Otego  14  miles,  Harpersville  17  miles,  and  ^Vo^ 
cester  42  miles.  His  laundry  shipments  are  carried  by  the 
respondent,  National  Express  Company,  which  operates 
over  The  Delaware  and  Hudson  Company's  railroad. 

The  rates  are  upon  the  gross  weight  of  the  laundry  and 
its  container,  and  the  "merchandise"  pound  rates  apply. 
Respondent's  rates  on  bread  are  applied  to  the  net  weight, 
the  container  being  carried  free,  and  charges  are  assessed 
under  "  general  specials  "  pound  rates.  Where  respondent's 
"  merchandise  "  rate  is  40  cents  per  100  pounds  the  "  gen- 
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eral  specials  "  rate  is  also  40  cents ;  where  the  "  merchan- 
dise" rate  is  50  cents  or  60  cents  per  100  pounds,  the 
"  general  specials  "  rate  is  10  cents  less.  Prior  to  Septem- 
ber 1,  1910,  the  "merchandise"  rate  to  all  of  the  points 
above  mentioned,  except  Worcester,  was  40  cents  per  100 
pounds.  •  On  that  date  the  "  merchandise  "  rate  of  40  cents 
was  increased  to  50  cents  per  100  pounds,  and  since  that 
time  the  rates  have  been  50  cents  to  all  of  the  points  above 
mentioned,  except  Worcester.  The  "  merchandise  "  rate  to 
Worcester  has  been  and  is  60  cents  per  100  pounds. 

Complainant  receives  laundry  in  his  containers  or 
hampers  and  returns  the  basket  or  hamper  filled  with  the 
laundered  material,  so  that  he  has  no  occasion  for  the  return 
of  an  empty  container.  Bread  and  other  bakers'  products 
are  shipped  out  at  net  weight,  and  the  container  is  returned 
at  a  special  low  charge.  The  charge  for  the  return  of  the 
container  of  bread,  biscuit,  cake,  pastry,  pies,  etc.,  is  5 
cents  per  container  when  no  collection  or  delivery  service  is 
required,  or  10  cents  when  such  service  is  used.  If  —  with 
bread  —  biscuit,  cake,  pastry,  pies,  or  ice  cream  cones  are 
shipped,  "  merchandise "  rates  apply,  but  the  charge  is 
determined  according  to  the  net  weight.  The  standard 
container  for  both  laundry  and  bread  weighs  approxi- 
mately 30  pounds.  The  following  tables  are  upon  the  basis 
of  70  pounds,  net  weight,  for  bread,  and  70  pounds,  net 
weight,  for  laundry,  with  the  30  pounds  for  the  container 
added : 

CoMPARATi\'E  Rates  Priob  to  September  1,  1910: 
Laundry  Bread 

To    Sidney $0.40      From  Sidney,  70  lbs.  at  $0.40. ...   $0.28 

From  Sidney 0 .  40      To  Sidney,  empty  container 0.10 

Total   $0.80      Total    $0.88 

Since  Septembeb  1,  1910: 
Laundry  Bread 

To    Sidney $0.50      From  Sidney,  70  lbs.  at  $0.40 $0.28 

From  Sidney 0.50      To  Sidney,  empty  container 0. 10 

Total $1.00      Total    $0.38 
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Rates  to  and  fbom  Wobcesteb: 
Laundry  Bread 

To   Sidney $0.60      From  Sidney,  70  lbs.  at  $0.60 $0.35 

From  Sidney 0 .  60      To  Sidney,  empty  container 0.10 

Total $1.20      Total    $0.45 

The  American  and  National  Express  Companies  have  in 
effect  the  following  commodity  rates  on  laundry: 

Between  Cazenovia  and  Fayetteville,  distance  10  miles,  30  cents  per 
100  pounds.  The  "  merchandise  "  rate  between  these  points  is  50  cents 
per  100  pounds,  and  the  "general  specials''  rate  is  40  cents  per  100 
pounds. 

Between  Chateaugay  and  Rouses  Point,  distance  42  miles,  the 
commodity  rate  on  laundry  is  40  cents  per  100  pounds,  the  '*  merchan- 
dise "  rate  is  50  cents,  and  the  '*  general  specials  "  rate  is  40  cents. 

Between  Syracuse  and  Watertown,  distance  73  miles,  the  commodity 
rate  on  laundry  is  50  cents  per  100  pounds,  the  "  merchandise  "  rate  is 
60  cents,  and  the  "  general  specials  "  rate  is  50  cents. 

Because  the  respondent  takes  shipments  of  bread  and 
other  bakers'  products  at  net  weight  and  returns  the  con- 
tainer at  a  low  price  is  not  a  reason  why  it  should  be  com- 
pelled to  extend  the  net  weight  principle  to  all  of  its  traflSc 
or  to  shipments  of  a  particular  kind  of  traffic  unless  it 
appears  that  such  particular  kind  of  traffic  is  shipped  in 
competition  with  bread  or  other  bakers'  products;  but  the 
fact  that  the  rates  themselves  on  bread  are  low  may  be  taken 
'  into  consideration  in  connection  with  other  facts  and  cir- 
cumstances in  determining  the  question  of  the  reasonableness 
of  the  rate  on  laundry.  The  respondent,  together  with  its 
affiliated  company,  the  American  Express  Company,  has 
made  effective  heretofore  commodity  rates  on  laundry  less 
than  the  regularly  established  merchandise  rates  from  and 
to  various  points. 

The  laundry  traffic  is  a  regular  traffic  and  furnishes  full 
revenue  in  both  directions.  We  do  not  think  that  laundry 
should  be  carried  at  net  weights  because  a  particular  con- 
tainer is  furnished  for  it,  but  we  are  satisfied  that  the  rates 
as  applied  to  the  gross  weight  are  too  high.  A  commodity 
rate  of  80  cents  per  100  pounds  applying  in  each  direction 
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between  Sidney  on  the  one  hand  and  Wells  Bridge,  Afton, 
Otego,  and  Harpersville  on  the  other,  and  a  commodity  rate 
of  40  cents  per  100  pounds  applying  in  each  direction 
between  Sidney  on  the  one  hand  and  Worcester  on  the  other, 
would  be  in  our  opinion  reasonable  and  just.  These  rates 
for  the  double  service  on  laundry  would  furnish  much 
greater  revenue  than  is  now  afforded  by  the  rate  on  bread 
and  the  return  of  the  container,  and  for  the  one-way  service 
they  would  also  be  somewhat  higher  than  the  rates  on  bread. 
These  rates  are  similar  to  the  commodity  rates  on  laundry 
above  shown  to  be  in  force  between  other  points. 

An  order  directing  the  company  not  to  exceed  such  rates 
as  maxima  should  be  entered. 
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In  the  Matter  of  the  Application  of  Central  Hudson  Gas 
AND  Electric  Company  for  leave  to  issue  approximately 
$740,000  par  value  of  its  authorized  capital  stock  for  the 
refunding  of  $525,000  par  value  of  underlying  mortgage 
bonds  of  Poughkeepsie  Light,  Heat;  and  Power  Company, 
and  for  reimbursement  of  moneys  actually  expended  from 
income  or  from  its  corporate  surplus  or  reserve. 

1.  Applicant's  request  for  leave  to  restore  to  its  fixed  capital  account 
the  sum  of  $455,466.79,  which  was  required  by  the  Commission  to  be 
taken  therefrom  as  necessary  to  correct  accounting  and  as  a  condition 
of  its  approval  of  the  consolidation  of  certain  companies  under  the 
name  of  the  applicant,  and  which  condition  was  duly  accepted  before 
issuance  of  order  in  the  consolidation  case,  denied. 

2.  Respondent,  subject  to  the  Public  Service  Commissions  Law,  may 
not  issue  stock  for  any  purpose  whatsoever  except  upon  the  order  of 
the  Commission;  and  this  Commission  may  only  approve  an  issue  of 
stock  for  the  purposes  enumerated  in  the  capitalization  sections  of  the 
Public  Service  Commissions  Law. 

3.  The  payment  of  dividends  is  not  one  of  the  purposes  for  which 
capital  stock  may  be  issued  under  the  Public  Service  Commissions  Law. 
Matter  of  Babylon  Electric  Co,,  1  P.  S.  C,  2d  D.,  132,  and  Matter  of 
Erie  Railroad  Co,,  1  P.  S.  C,  2d  D.,  115,  cited  and  reaffirmed. 

4.  An  issue  of  stock  in  order  to  establish  a  benefit  fund  for  employees 
is  not  a  purpose  of  capitalization  enumerated  in  the  Public  Service 
Commissions  Law,  and  stock  may  not  be  issued  for  such  purpose. 

5.  The  clause  in  the  capitalization  sections  of  the  Public  Service 
Commissions  Law  relating  to  stock  or  bond  issues  for  the  purpose  of 
reimbursement  of  moneys  actually  expended  by  a  company  from  income 
or  other  treasury  funds,  except  for  maintenance  of  service  or  replace- 
ments,  added  to  the  law  in  1910.  refers  to  property  acquisitions  or 
property  improvements  or  betterments,  and  In  no  sense  to  the  absorp- 
tion of  a  company's  book  surplus  by  the  issuance  of  stock  as  a  dividend 
or  of  stock  to  obtain  moneys  with  which  to  set  up  a  benefit  fund. 

6.  An  order  authorizing  an  issue  of  stock  for  the  purpose  of  reim- 
bursing, the  treasury  of  a  company  for  moneys  expended  from  income 
in  improvements  or  the  betterment  of  its  properties  will  provide 
for  the  sale  of  such  stock  at  not  less  than  the  par  value  thereof  in 
order  actually  to  reimburse  the  treasury  for  moneys  so  expended;  and 
when  such  moneys  have  been  so  restored  to  the  treasury  of  the  c(Hn- 
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pany  its  board  of  directors  may  then  determine  whether  or  not  such 
moneys  may  properly  be  used  lor  dividend  purposes. 

7.  In  acting  upon  an  application  for  an  issue  of  stock  or  bonds  and 
the  sale  thereof  to  reimburse  the  applicant  company's  treasury  ^or 
moneys  expended  from  income  upon  improvements  or  betterments  or  the 
acquisition  of  property,  it  is  the  duty  of  the  Commission  to  exclude 
the  cost  of  replacements  and  maintenance  charges,  and  whether  and  to 
what  extent  the  property  of  the  company  has  depreciated  is  a  question 
bearing  directly  upon  the  amount  which  may  properly  be  allowed  for 
reimbursement  purposes. 

8.  Whether  a  consolidated  company  is  entitled  to  an  order  author- 
izing the  sale  of  stock  to  reimburse  its  treasury  for  moneys  expended 
from  income  prior  to  the  consolidation  by  one  or  more  of  the  con- 
stituent companies  depends  upon  the  conditions  surrounding  the  con- 
solidation and  whether  such  issue  of  stock  is  affected  by  the  provision 
in  the  Public  Service  Commissions  Law  limiting  the  capital  stock  for 
a  consolidated  company. 

9.  The  applicant,  a  consolidated  company,  asks  leave  to  issue  stock 
for  reimbursement  of  its  treasury,  and  bases  its  application  upon  a 
claim  that  its  constituent  companies  had  expended  from  income  prior 
to  the  consolidation  moneys  for  the  improvement  and  betterment  of 
their  properties;  but  the  Commission  holds,  under  the  conditions  sur- 
rounding the  consolidation,  that  an  issue  of  stock  for  such  purpose  based 
upon  the  surplus  of  one  or  more  of  the  constituent  companies  would 
be  unlawful  as  relating  to  the  contract  or  agreement  for  consolidation 
or,  at  least,  as  resulting  because,  and  as  a  direct  result  of,  and 
indissolubly  connected  with,  the  consolidation  itself. 

10.  The  report  of  an  engineer  appointed  in  the  consolidation  case  to 
inventory  and  appraise  the  property  of  the  applicant  with  a  view  to 
determining  the  fixed  capital  of  the  company  and  for  the  purpose  of 
enabling  a  distribution  of  fixed  capital  into  the  proper  accounts,  the 
effort  being  to  determine  the  approximate  actual  cost  of  the  company's 
property,  discussed,  and  held  that  the  applicant  is  not  entitled  upon 
its  present  application  to  reimbursement  on  account  of  moneys  therein 
stated  to  have  been  expended  for  additions  or  betterments,  and  that 
its  said  application  must  be  denied. 

Submitted  April  9,  1912.     Decided  July  16,   1912. 

John  L.  WilJcie  for  the  applicant. 

Decker,  Commissioner: 

The  Central  Hudson  Gas  and  Electric  Company  is  before 
the  Commission  by  petition  asking  for  reimbursement  of  its 
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treasury  under  section  69  of  the  Public  Service  Commifledons 
Law  to  the  amount  of  $216,000. 

It  claimfl  that  such  reimbursement  should  be  permitted 
because  it  aHeges  a  corporate  surplus  existing  on  October  1, 
1911,  of  $308,150.43,  and  that  the  said  last  stated  eum  has 
been  expended  from  income  for  property  acquired  during  five 
years  preceding  the  application. 

Revision  of  Fixed  Capital  Accotvnt 
'Connected  with  this  application  is  a  memorandum  filed  by 
counsel  for  the  company  asking  in  subetanee  that  the  order 
of  the  Commission  of  July  5,  1911,  requiring  the  oreduction 
of  the  company's  fixed  capital  account  by  $455,466.79  as  a 
condition  of  its  approval  of  the  consolidation  of  the  Pough- 
keepsie  Light,  Heat  and  Power  Company,  Newburgh  Light, 
Heat  and  Power  Company,  and  Hudson  Counties  Gas  and 
Electric  Company,  be  amended  so  as  to  restore  items  making 
up  that  sum  to  the  fixed  capital  account.  During  the  inves- 
tigation relating  to  the  application  for  leave  to  consolidate, 
the  accounts  of  the  constituent  companies  were  carefully 
examined  by  aocoimting  examiners  of  the  Commission  in  con- 
nection with  the  inflpection  of  the  physical  properties  by  our 
engineer.  Such  investigation  showed  improper  fixed  capital 
items  to  at  least  the  amount  stated,  $455,466.79.  Another 
item  of  $15,000  (reduction  from  $25,000)  represented  Corn- 
wall Telephone  Company's  stock.  The  $25,000  was  directed 
to  be  chained  as  an  investment  at  $10,000.  This  $15,000 
reduction  was  offset  by  certain  other  items  transferred  to  the 
investment  account,  making  the  net  reduction  of  assets  in  the 
balance  sheet  $462,169.17.  Such  correction  of  accounts  was 
submitted  to  the  applicant  and  the  constituent  companies  and 
duly  accepted.  That  is  to  aay,  the  entire  revised  consoli- 
dated balance  sheet  was  so  accepted  and  became  an  intecrral 
part  of  the  case,  and  an  essential  condition  upon  which  the 
consolidation  was  approved  by  this  Commission.  The  pro- 
posal of  the  applicant  consolidated  company  s&  set  forth  in 
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said  filed  memorandum  is  to  the  effect  that  this  revision  of 
accounts  so  deemed  necessary  bj  the  Commission  be  aban- 
doned and  the  order  approving  the  consolidation  modified 
accordingly.  The  Commission  said  in  its  opinion  rendered 
respecting  consolidation: 

The  necessity  for  a  revision  of  accounts  at  this  time  is  demonstrated 
by  the  fact  that  it  would  be  practically  impossible  to  require  such 
revision  alter  a  consolidation. 

The  reduction  of  the  fixed  capital  account  so  required  by 
the  Commission  in  the  consolidated  case  was  necessary  to  cor- 
rect accounting.  The  practice  condemned  retained  in  that 
account  large  amounts  of  property  which  had  been  replaced 
or  retired  from  service.  On  the  other  side  of  the  ledger  a 
fictitious  depreciation  reserve  was  set  up  partially  covering 
these  retirements  or  replacements.  .Whatever  the  intention 
may  have  been,  the  result  was  gross  misstatement  of  actual 
property  conditions.  Notwithstanding  the  demonstration  so 
made,  the  company  now  takes  the  surprising  position  that 
the  old  charges  to  fixed  capital  account  should  be  restored. 

The  basis  of  the  consolidated  company's  accounts  having 
been  definitely  settled,  and  as  a  condition  of  permitting  the 
consolidation  such  correction  of  accounts  having  been 
accepted  by  the  company,  the  proposal  contained  in  the  filed 
memorandum  must  be  denied. 

Stock  Dividend  and  Treasury  Reimbursement 

The    balance    sheet    for    the    consolidated    company    so 
approved  as  one  of  the  conditions  of  approval  of  the  consolida- 
tion was  as  of  December  31,  1910. 
The  total  corporate  surplus  shown  in  such 

balance  sheet  was $271,943.64 

The  company  shows  an  additional  surplus 

for  the  succeeding  period  up  to  October 

1, 1911,  of 36,206.79 

and  therefore  a  total  surplus  of $308,150.43 
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Of  thie  surplus  the  company  desires  to  use 

for  a  stock  dividend $116,000.00 

and  for  a  benefit  fund  for 

its  employees 100,000.00  216,000.00 

Leaving  a  balance  in  surplus  account  as  so 
stated  of $92,150.43 

The  prayer  of  the  petition  covering  said  sum  of  $216,000 
reads  as  follows: 

The  issuing  to  your  petitioner  of  approximately  $216,000  par  value 
of  its  capital  stock  for  the  reimbursement  of  moneys  actually  expended 
from  income  or  from  its  corporate  surplus  and  reserve. 

But  the  petition  also  contains  the  following  declarations : 

1.  That  your  petitioner's  stockholders  are  beneficially  entitled  to  its 
said  corporate  surplus  or  to  the  use  thereof. 

2.  That  your  petitioner  desires  to  distribute  a  portion  of  the  same 
among  its  stockholders,  but  deems  it  inexpedient  to  distribute  the  same 
in  cash,  as  the  amount  of  working  capital  would  thereby  be  diminished 
and  the  financial  standing  of  your  petitioner  would  become  impaired. 

3.  That  it  has  seemed  wise  to  your  petitioner's  board  of  directors 
to  capitalize  a  portion  of  such  corporate  surplus  into  shares  of  its 
authorized  common  capital  stock  to  the  amount  approximately  of 
$216,000,  leaving  approximately  $02,000  uncapitalized. 

4.  That  of  such  $216,000  par  value  of  capital  stock  it  is  intended  to 
distribute  approximately  $116,000  as  a  stock  dividend  of  10  per  cent 
to  its  stockholders  of  record^  and  place  the  balance,  namely  approxi- 
mately $100,000  par  value,  in  the  hands  of  trustees  to  be  used  for  the 
benefit  of  its  employees  at  such  times  and  in  such  amounts  as  shall 
be  set  forth  in  the  agreement  of  trust  relating  to  the  same. 

5.  That  it  has  seemed  expedient  to  your  petitioner  to  issue  and 
dispose  of  said  stock  in  this  way  for  the  purpose  of  reimbursing  the 
expenditure  aforesaid,  instead  of  declaring  and  paying  said  surplus  as 
a  dividend  and  then  having  a  re-subscription  for  an  equivalent  amount 
of  capital  stock. 

The  clauses  of  the  petition,  numbered  above  for  convenient 
statement,  apparently  disclose  an  intention  to  avoid  bringing 
into  the  treasury  of  the  company  moneys  which  it  alleges  as 
equivalent  to  an  amount  that  it  has  expended  from  income 


Digitized  by 


Google 


Centbal  Hudson  Gas  and  Electbic  Co.        385 

Vol.  III. 

for  improvements  and  betterments  of  its  property,  but  to  dis- 
tribute, to  stockholders  part  of  the  stock  obtained  for  the 
reimbursement  purpose  and  use  the  remainder  for  the  crea- 
tion of  the  beneficial  trust. 

The  company  may  not  issue  stock  for  any  purpose  what- 
soever except  upon  the  order  of  this  Commission. 

This  Conmiission  may  only  approve  an  issue  of  stock  for 
the  purposes  enumerated  in  the  capitalization  sections  of  the 
Public  Service  Commissions  Law. 

The  rulings  in  relation  to  dividends  in  matter  of  Babylon 
Electric  Co.,  1  P.  S.  C,  2d  D.,  132,  and  in  matter  of  Erie 
Railroad  Co,,  1  P.  S.  C,  2d  D.,  115,  to  the  effect  that  the 
payment  of  dividends  is  not  one  of  the  purposes  for  which 
capital  stock  or  obligations  in  the  form  of  dividend  warrants 
may  'be  issued  under  the  Public  Service  Commissions  Law, 
are  here  cited  and  reaffirmed. 

The  purpose  above  stated,  to  issue  stock  in  order  to  estab- 
lish a  benefit  fund  for  employees,  though  entirely  commend- 
able in  itself,  is  not  a  purpose  of  capitalization  enumerated 
in  the  Public  Service  Commissions  Law,  and  stock  may  not 
be  issued  for  such  purpose.  The  company  is  entitled,  of 
course,  to  create  from  its  income  a  trust  fund  for  the  benefit 
of  its  employees  whenever  it  may  desire. 

The  clause  in  the  capitalization  sections  of  the  law  (55, 
69,  and  101)  relating  to  stock  or  bond  issues  for  the  purpose 
of  the  reimbursement  of  moneys  actually  expended  by  a  com- 
pany from  income  or  other  treasury  funds,  except  for  main- 
tenance of  service  and  replacements,  which  was  added  to  the 
law  by  amendment  thereof  in  1910  after  the  decisions  above 
cited  were  rendered,  refers  obviously  to  property  acquisitions 
or  property  improvements  or  betterments,  and  in  no  sense  to 
the  absorption  of  a  company^s  book  surplus  by  the  issuance 
of  stock  as  a  dividend  or  of  stock  to  obtain  moneys  with 
which  to  set  up  a  benefit  fund.  The  whole  section  (55,  69. 
or  101)  discloses  no  authority  for  an  issue  of  stock  or  bonds 
as  reimbursement  other  than  for  one  of  the  purposes  enumer- 
VoL  III  — 13 
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ated  in  the  section,  and  from  them  replacements  and  main- 
tenance are  carefully  excepted.  It  follows  that  the  special 
purposes  above  stated  are  not  among  those  for  which  stock  or 
bonds  may  be  authorized  by  this  Commission. 

The  Conmiiasion  is  advised  that  steps  in  the  nature  of 
declaring  or  attempting  to  accomplish  a  stock  dividend  as  the 
result  of  this  proceeding  have  been  taken  by  the  applicant 
company.  For  that  reason  it  is  deemed  important  here  to 
define  clearly  the  application  of  the  reimbursement  clause  of 
the  statute  and  its  non-relation  to  dividends.  In  this  case, 
the  applicant  being  without  authority  to  issue  stock  for  any 
purpose  without  the  approval  of  the  Commission,  may  not 
declare  a  stock  dividend.  If  we  approve  an  issue  of  stock  to 
reimburse  the  treasury  of  the  company  for  moneys  expended 
from  income  on  improvements  or  betterment  of  its  prop- 
erties, such  issue  of  stock  will  be  authorized  for  sale  at  not 
less  than  par  value  in  order  actually  to  reimburse  the  treas- 
ury for  the  moneys  so  expended.  When  such  moneys  have 
been  restored  to  the  treasury  of  the  company  the  board  of 
directors  may  then  determine  whether  or  not  such  moneys 
may  properly  be  used  for  dividend  purposes.  While  it  is 
true  that  stock  authorized  to  be  issued  and  sold  for  account 
of  reimbursement  may  be  sold  to  stockholders  of  the  com- 
pany and  the  proceeds  immediately  declared  as  a  dividend  to 
the  stockholders  of  the  company,  and  so  amount  in  substance 
to  the  distribution  of  the  stock  so  authorized  among  the 
stockholders,  that  would  result  from  action  taken  in  full 
accordance  with  law  and  because  of  the  issuance  of  stock 
for  a  purpose  prescribed  in  the  law,  namely  reimbursement. 
For  the  reasons  above  stated  it  could  not  be  in  legal  contem- 
plation a  stock  dividend. 

If  and  when  we  shall  find  that  the  company  is  actually 
entitled  to  issue  stock  to  the  amount  of  $216,000  or  any 
amount  for  the  purpose  of  reimbursing  its  treasury,  it  will 
upon  our  order  be  entitled  to  issue  stock  to  the  amount  in 
par  value  so  determined  for  the  purpose  of  reimbursing  its 


Digitized  by 


Google 


Central  Hudson  Gas  and  Electbic  Co.        387 

Vol.  III. 

treasury^  and  then  to  dispose  of  such  stock  for  not  less  than 
its  par  value  in  order  to  bring  about  such  reimbursement  of 
its  treasury. 

The  statute,  as  governing  capitalization  prior  to  1910, 
was  defective,  in  that  a  company  subject  to  its  provisions  was 
unable  to  return  to  its  treasury  by  a  stock  or  bond  issue 
moneys  which  it  had  expended  from  income  for  improve- 
ments or  extensions,  although  it  could  have  applied  for  and 
have  obtained  authority  to  issue  stock  or  bonds  for  such 
improvements  or  extensions  before  they  were  made,  or  for 
refunding  or  discharging  obligations  incurred  for  such 
improvements  or  extensions  previously  made.  The  clause 
added  to  the  law  in  1910  providing  reimbursement  of  the 
company's  treasury  for  moneys  so  expended  from  income 
was  carefully  drawn  and  intended  to  exclude  replacements 
or  maintenance  charges.  A  company  might  show  certain 
expenditures  for  improvements  or  betterments  while  never- 
theless its  property  included  in  fixed  capital  might  have 
been  so  impaired  by  damage,  failure  to  maintain,  or  general 
depreciation  that  no  actual  improvements  or  betterments  had 
been  made,  and  no  proper  ground  for  reimbursement  by 
the  issuance  and  sale  of  securities  would  appear.  BingJiam* 
ton  Light  and  Power  Co.  v.  P.  8.  C,  203  N.  Y.  7. 

The  plain  intent  of  the  law  as  it  now  stands  is  that  com- 
panies shall  be  entitled  to  issue  stock,  bonds,  and  other  evi- 
dence of  indebtedness  only  for  the  comprehensive  purposes 
enumerated  in  the  statute  when  the  same,  after  investigation 
by  the  Commission,  shall  appear  to  be  reasonably  required. 
This  fully  satisfies  the  real  financial  requirements  of  the 
companies  subject  to  the  law,  and  excludes  from  action 
wholesale  dividends  by  stock  issues,  dividend  warrants,  or 
certificates  of  indebtedness  based  upon  assumed  possession 
of  property  according  to  a  surplus  often  erroneously  stated 
upon  a  company's  records.  The  stock  dividend  evil  has  been, 
let  us  hope,  forever  banished  from  the  transactions  of  public 
service  corporations  in  the  State  of  New  York. 
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Reimbursement  to  Consolidated  Company  of  Moneys  Previ- 
ously Expended  by  Constitueni  Companies 

The  applicant's  claim  for  reimbursement  is 

for $216,000.00 

It  claims  to  have  expended  from  income  for 
improvements  and  betterments  since  De- 
cember 31,  1910  (the  date  of  the  revised 
balance  sheet  set  forth  in  the  consolidation 
case) 36,206.79 


This  leaves  a  balance  of $179,793.21 

as  pertaining  to  accounts  of  the  constituent  companies  which 
existed  prior  to  the  consolidation. 

In  other  words,  this  consolidated  company,  the  Central 
Hudson  Gas  and  Electric  Company,  is  here  seeking  reim- 
bursement for  moneys  claimed  to  have  been  expended  on 
improvements  and  betterments  by  its  constituent  companies, 
Poughkeepsie  Light,  Heat  and  Power  Company,  Newburgh 
Light,  Heat  and  Power  Company,  and  Hudson  Counties 
Gas  and  Electric  Company,  prior  to  the  consolidation.  This 
presents  a  question  calling  for  «erious  consideration.  If  we 
assume  that  under  section  9  oi  the  Business  Corporations 
Law  this  consolidated  company  succeeded  to  all  of  the  rights, 
franchises,  and  privileges  of  each  of  the  constituent  com- 
panies, and  such  appears  to  be  the  intent  of  that  section,  we 
have  still  to  consider  whether  in  this  case  the  new  company 
is  not  estopped  by  other  provisions  of  law  and  the  consoli- 
dated agreement  itself  from  asking  reimbursement  on 
account  of  any  surplus  shown  on  the  combined  books  of  the 
constituent  companies  at  the  time  the  consolidation  took 
place. 

Section  69  of  the  Public  Service  Commissions  Law 
provides  — 

Nor  shall  the  capital  stock  of  a  corporation  formed  by  the 
.  .  .  consolidation  of  two  or  more  other  corporations  exceed  the 
capital   stock   of  the  corporations   so   consolidated   at   the   par  value 
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thereof,  or  such  gum  and  any  additional  sum  actually  paid  in  cash; 
nor  shall  any  contract  for  consolidation  ...  be  capitalised  in  the 
stock  of  any  corporation  whatever. 

The  capital  stock  of  the  three  constituent  companies 
aggregated  $1,100,000.  The  Commission  in  the  consolida- 
tion case  allowed  this  as  the  capital  stock  of  the  consolidated 
company,  with  an  addition  of  $450,000  to  take  up  certain 
debenture  bonds  of  the  Newburgh  and  Poughkeepsie  com- 
panies. The  new  company  provided  in  its  articles  of  incor- 
poration for  an  authorized  capital  stock  of  $2,500',000,  but 
as  stated  the  capital  stock  to  be  issued  by  the  new  company 
was  limited  in  the  consolidation  case  to  $1,100,000,  the  sum 
of  the  stocks  of  the  constituent  companies,  together  with  a 
pennissive  authority  to  retire  certain  debenture  bonds  of  two 
of  the  constituent  companies  by  an  issue  of  $450,000  addi- 
tional stock. 

December  31,  1910,  the  books  of  the  constituent  companies 
showed  the  following  corporate  surplus  statements: 

Poughkeepsie  company    $202,104.63 

Newburgh  company   73,423.86 

Hudson  Counties  company   50,108.47 

Total $325,636.96 

The  Commission  reduced  this  in  the  revision  of  accounts  to 
$271,943.64. 

At  no  time  prior  to  the  date  of  consolidation  did  either 
company  seek  to  avail  itself  of  the  privilege  to  apply  for 
reimbursement  on  account  of  expenditures  from  income  for 
improvements  and  betterments  under  the  reimbursement 
clause  inserted  in  the  law  and  made  eifective  June  14,  1910. 
That  there  was  no  such  intention  prior  or  at  the  time  of 
consolidation  is  shown  by  the  brief  of  counsel  in  which  he 
states  the  necessity  for  consolidation  because  of  the  poor 
financial  condition  of  the  companies,  as  follows : 

We  have  shown  supra  the  security  situation  of  these  companies, 
each  with  closed  mortgages;  we  have  also  referred  to  the  fact  that  both 
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the  Newburgh  and  Poughkeepsie  companies  have  unsecured  debenture 
issues  of  $300,000  and  $150,000  each,  largely  held  by  the  stockholders, 
who  practically  had  to  subscribe  for  them,  and  the  market  for  these 
securities  is  closed.  Our  capital  stock  has  not  paid  sufficient  divi- 
dends in  the  past  to  make  an  increase  at  the  present  time  one  that 
would  be  subscribed  for,  and  this  Conunission  has  in  connection  with 
the  application  of  one  of  these  companies  refused  to  permit  a  preferred 
stock  issue  entitled  to  dividends  at  more  than  the  legal  rate  of  6  per 
cent,  which  makes  such  a  security  issue  one  that  can  not  be  sold. 

In  this  situation  there  has  been  practically  no  alternative  method 
that  we  can  see  to  finance  the  company's  needs  but  to  consolidate  our 
companies,  place  a  new  refunding  mortgage  upon  the  entire  properties, 
and  issue  bonds  under  that  mortgage  for  the  requisite  needs.  (Page 
29  of  brief.) 

"We  submit  that  the  Commission  approve  the  consolidation  of  these 
three  companies  under  the  terms  of  the  consolidation  agreement,  author- 
itting  the  exchange  of  stock  at  par  of  the  new  company  for  the  shares  of 
the  consolidating  companies.     (Page  31  of  brief.) 

The  consolidation  agreement  itself  provides  for  the  issu- 
ance of  the  stock  of  the  new  company  as  share  for  share  for 
stock  of  the  constituent  companies  upon  the  transfer  by  the 
Hudson  Counties  company  to  the  new  company  of  all  of 
the  capital  stock  of  the  Security  Light  and  Power  Com- 
pany, a  Poughkeepsie  corporation.  It  also  provides  for  the 
conversion  of  said  debenture  bonds  into  stock  to  the  amount 
of  $450,000. 

The  consolidation  agreement  further  contains  a  specific 
limitation  upon  future  stock  issues  as  follows : 

The  balance  of  said  capital  stock,  including  any  amount  not  required 
to  take  up  the  convertible  debenture  bonds  above  referred  to,  shall 
be  held  unissued  by  the  new  company  and  shall  be  issued  for  future 
requirements  of  said  corporation  when  and  if  duly  authorized  and 
approved. 

If  th,e  property  of  the  Poughkeepsie  company  were  such 
that  its  stock  were  worth  more  than  par,  the  Newburgh  com- 
pany's being  worth  par,  and  the  Hudson  Counties  company's 
worth  as  much  less  than  par  as  the  Poughkeepsie  company's 
were  worth  more  than  par,  the  Commission  might. very  well 
conclude  that  the  capital  stock  of  all  were  equalled  by  the  fair 
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value  of  the  property  of  all.  But  after  having  used  the 
Poughkeepsie  surplus  in  that  manner,  that  is  to  say,  as  an 
offset  to  the  weakness  of  the  other  two  companies,  may  the 
consolidated  company  later  claim  it- as  the  basis  of  additional 
capitalization?  The  question  arises  whether  the  words 
"  future  requirements  "  are  not  fully  explained  by  counsel 
on  page  30  of  his  brief  — 

Not  only  had  these  companies  pressing  need  of  the  funds  above  speci- 
fied (see  list  of  items  at  pp.  28,  20,  aggregating  $389,097.41),  but  only 
a  short  look  into  the  future  shows  that  there  will  be  additional  capital 
required  for  additional  generating  apparatus,  for  extensions  of  electric 
lines  to  complete  the  return  circuit  of  the  Newburgh  company  back  to 
Newburgh  from  its  present  terminus  at  Montgomery,  and  for  other 
work. 

The  petition  in  the  consolidation  proceeding  contains  a 
statement  (verified  by  the  proper  ofiicer  of  each  company) 
that  the  surplus  of  such  authorized  clipital  stock  would 
remain  unissued,  and  would  be  '^  hereafter  issued  only  if  and 
as  the  needs  of  the  company  may  require  and  upon  the 
approval  of  this  Commission".     (Petition,  fol.  62.) 

We  think  it  clear  from  the  foregoing  that  it  was  the  evi- 
dent intention  of  the  parties  to  the  agreement  that  there 
should  not  be  any  capitalization  of  the  surplus  existing  at 
the  time  of  the  consolidation,  and  that  stock  in  future  should 
be  issued  only  for  the  requirements  of  the  corporation.  A 
capitalization  of  surplus  for  the  declared  purpose  of  a  divi- 
dend is  not  we  think  within  the  meaning  of  the  clause  so 
quoted  from  the  consolidation  agreement,  and  it  seems  plain 
that  the  present  application  for  reimbursement  by  stock 
capitalization,  based  upon  the  combined  surplus  as  it 
existed  when  the  consolidation  was  effected,  amounts  under 
the  circumstances  to  an  attempt  to  issue  stock  based  upon 
the  contract  or  agreement  for  consolidation,  or  at  least  to 
increase  the  outstanding  stock  because,  and  as  a  direct  result 
01,  and  indissolubly  connected  with,  the  consolidation  itself. 
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The  Company's  Surplus 

It  is  important,  however,  to  go  more  fully  into  the  merits 
of  the  application  as  distinguished  from  any  general  legal 
question  involved.  Was  the  surplus  shown  in  the  balance 
sheet  set  forth  in  the  Commission's  order  in  the  consolida- 
tion case  such  a  surplus  as  might  have  been  considered  as 
undivided  profits  and  on  account  of  the  expenditure  of  which 
on  the  properties  the  company  may  properly  be  reimbursed 
by  the  issue  and  sale  of  stock  under  the  provisions  of  section 
69  of  the  Public  Service  Commissions  Law? 

The  case  as  presented  permits  the  adoption  of  either  of 
two  views.  The  report  of  Mr.  II.  H.  Crowell,  an  engineer 
appointed  in  the  consolidated  case  to  make  an  inventory  and 
appraisal  of  the  properties,  is  on  file.  We  may  take  the 
engineer's  report  filed  in  tjie  consolidation  case  as  it  stAuds, 
or  we  may  analyze  it  as  to  various  percentages  used  by  him 
in  getting  at  reproduction  cost  new,  and  do  so  with  a  view  to 
reaching  a  fair  approximation  to  actual  cost.  In  either  view, 
two  deductions  must  be  made.  The  engineer's  report  includes 
a  reproduction  cost  for  the  Cornwall  Telephone  property,  the 
stock  of  which  is  owned  by  this  applicant  company.  This  is 
a  mere  investment  which  we  have  hitherto  directed  to  bt 
carried  as  such  in  the  company's  books.  The  report  also 
covers  paving  over  mains  by  the  applicant  company's  prede- 
cessor in  Newburgh.  No  such  paving  appears  in  the  com- 
pany's accounts,  and  that  item  must  be  excluded  here.  While 
proper  enough  as  a  reproduction  item,  it  represents  no 
possible  expenditure  in  this  accounting  case. 

No.  1:  Based  solely  on  the  envgineer's  report: 

Reproduction  cost  new $3.  447 ,  799 .  06 

Deduct  property  added  after  Dec.  31, 1910       $134,  395 .  29 
Deduct  Cornwall  Telephone  Co.  property  23,874.28 

Deduct  Newburgh  paving  not  done 42,665.00 

200,  934 .  57 


Fixed  capital  on  basis  of  engineer's  figures  as  of  December 

31,    1910    $3,246,864.49 
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This  is  in  excess  of  the  Coirmiission's  balance  sheet  figures 
for  fixed  capital  in  the  consolidation  case  above  given, 
$3,210,887.24,  the  difference  being  $35,977.26.  The  engineer 
finds  that  the  property  has  depreciated  to  the  extent  of  $301,- 
245.75.  This  is  as  of  July  1,  1911.  A  somewhat  less  sum 
must  of  course  be  used  for  the  depreciation  on  December  31, 
1910,  but  what  the  difference  should  be  is  not  stated.  It  can 
make  little  difference  in  the  result  for  this  purpose,  and 
therefore  the  full  amount  is  here  used.  This  sum,  since  it 
represents  depreciation,  must  be  set  up  on  the  liabilities  side 
of  the  balance  sheet:  $301,245.75. 

The  balance  sheet  above  set  forth  would  bo  corrected  by 
the  figures  used  by  the  engineer,  as  follows : 

Assets : 

Fixed  capital  $3,246, 864.40 

Floating  capital 237,  370.44 

Investments 42,225 .98 

Miscellaneous  temporary  debits 43, 297 .  82 


Total $3, 569,  758.73 

Liahilities : 
Capitalization : 

Common  stock   $1, 100,  000.00 

Funded  debt: 

Mortgage   bonds    $1,400,000.00 

Debenture  bonds   430, 300.00 

1,830,300.00 

$2,930,300.00 

Unfunded  debt 303,  836.58 

Reserves 27,  701 .26 

Accrued  amortization  of  capital  (depreciation) 301, 245.75 

Corporate  surplus  6, 675 .  14 


Total $3,  569,  758.73 

In  short,  the  surplus  of  $271,943.64  apparently  shown  in 
the  revised  consolidated  balance  sheet  in  the  consolidation 
case,  and  above  set  forth,  is  reduced  by  the  engineer's  figures 
to  $6675.14. 
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It  seems  inevitable  that,  if  we  take  the  engineer's  figures, 
no  basis  remains  for  further  consideration  of  this  applica- 
tion. 

This  report  on  reproduction  cost  covers  all  things  neces- 
sary to  open  the  plants  for  business,  and  with  the  lines  and 
mains  already  connected  up  with  customers'  meters 
installed  to  the  number  in  use  December  31,  1910.  It 
includes  also  15  per  cent  for  engineering,  superintendence, 
and  administration  on  all  except  land,  and  something  over 
$30,000  for  some  general  equipment,  with  interest  upon  the 
total  at  6  per  cent  for  one  year  as  and  for  interest  during 
construction,  and  also  on  the  price  fixed  for  the  land,  but 
excepting  that  amount  of  general  equipment.  The  unit 
prices  given  in  the  report  are  for  reproduction,  and  while 
here  received  for  that  purpose  they  are  necessarily  higher 
than  would  result  from  close  bargains  made  from  time  to 
time  as  additions  are  required  to  plants  begun  in  a  much 
smaller  way  and  developed  to  meet  business  demands;  and 
under  such  conditions  the  percentages  above  stated  would 
be  very  largely  reduced.  The  engineer  so  appointed  (Mr. 
H.  H.  Crowell)  has  plainly  endeavored  to  prepare  a  fair  and 
acceptable  appraisal  on  a  reproduction  basis,  for  which  he 
deserves  commendation.  Depreciation,  however,  is  essen- 
tially a  liability,  and  as  such  it  must  appear  in  a  balance 
sheet  upon  the  liabilities  side.  The  figures  given  above  as 
based  on  the  engineer's  report  include  the  intangible  as  well 
as  the  tangible  capital. 

No,  2:  Based  on  engineer's  report  wad  appropriate  estir 
mates  to  approximMe  actual  cost: 

We  should  make  a  closer  analysis  of  the  engineer's  figures, 
and  with  a  view  to  bringing  the  accounts  of  the  company 
nearer  to  the  basis  of  actual  cost  and  as  showing  the  accrued 
depreciation. 

The  condensed  balance  sheet  as  fixed  by  the  Commission 
for  the  consolidated  company  as  of  December  31,  1910,  was 
as  follows: 
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Fixed   capital    $3,210,887.24 

Floating  capital    237,  370.44 

ItiFestments 42, 226.98 

Miscellaneous  temporary  debits 43, 297 .  82 

Total $3,633,781.48 

Cajnialization :  « 

Common  stock  $1, 100, 000.00 

Funded  deht: 

Mortgage  bonds  $1,400,000.00 

Debenture  bonds  430, 300 .  00 

1,830,300.00 

$2,930,300.00 

Unfunded  debt 303, 836,68 

Reserves 27, 701 .26 

Corporate   surplus    271, 943.64 

Total $3,633,781.48 

Following  the  balance  sheet  statement,  the  Commission 
stated  in  its  opinion  as  follows: 

Subject  to  such  adjustments  as  would  be  required  by  current  cor- 
porate transactions  after  December  31,  1910,  the  balance  sheet  given 
above  in  detail  should  constitute  substantially  the  basis  of  opening 
entries  on  the  books  of  the  new  or  consolidated  company. 

It  was  plain  to  the  Commission,  however,  that  while  its 
examination  of  the  accounts  had  been  thorough  and  accurate, 
its  engineer  had  not  been  able  to  make  a  distribution  of 
fixed  capital  into  the  proper  accounts,  and  as  a  condition  of 
approval  of  the  consolidation  it  was  required  that  a  detailed 
inventory  and  appraisal  should  be  made  by  a  competent 
engineer,  to  be  used  in  determining  such  distribution,  and 
the  general  basis  of  such  inventory  and  appraisal  was 
stated.  It  was  also  required  in  the  order  of  the  Commission 
that  before  such  inventory  and  appraisal  should  be  under- 
taken the  said  engineer  employed  in  such  work  should  present 
to  the  Commission  through  the  consolidated  company  a 
detailed  plan  of  the  work,  including  the  methods  intended  to 
be  employed  and  the  principles  of  valuation  proposed  to  be 
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fallowed,  and  the  said  methods  and  principles  should  be 
settled  and  approved  by  the  Commission  before  the  work  of 
inventory  and  appraisal  should  proceed.  The  engineer 
employed  by  the  company  to  do  the  work  was  an  engineer 
who  had  been  in  the  employ  of  the  Commission  for  a  num- 
ber of  years^  and  it  was  not  considered  upon  his  undertak- 
ing the  work  that  this  particular  provision  of  the  order 
should  be  carried  out.  The  order  further  required  that  upon 
the  completion  of  the  said  inventory  and  appraisal  the  same 
should  be  submitted  to  the  Commission  for  its  approval, 
and  in  case  the  same  should  not  be  approved  as  a  whole  by 
the  Commission  such  hearing  should  be  had  and  order 
entered  by  the  Commission  in  respect  of  such  inventory  and 
appraisal  as  might  appear  necessary ;  and  it  was  still  further 
provided  that  the  Commission  should  thereupon  give  appro- 
priate direction  for  correction  of  the  book  entries  provided 
for  in  subdivision  (/)  of  the  order,  which  was  the  subdivi- 
sion containing  the  balance  sheet.  The  inventory  and 
appraisal  prepared  by  the  engineer  has  been  submitted  to  the 
Commission.  Certain  extensions  of  the  appraisal  are  to 
be  made  before  the  definite  direction  for  correction  of  the 
book  entries  as  provided  for  in  the  said  consolidation  order 
can  be  given,  but  for  the  purpose  of  this  case  the  report  as 
it  stands  may  be  appropriately  used.  While  no  formal  hear- 
ing has  been  had  upon  this  report,  several  conferences  have 
been  held  with  officers  of  the  company  and  the  engineer,  and 
no  reason  appears  why  the  Commission  may  not  now  under- 
take the  analysis  of  that  report  for  the  purposes  of  this  case. 
The  company  is  desirous  also  that  the  Commission  shall  pro- 
ceed with  the  report  as  presented. 

The  inventory  and  appraisal  report  of  the  engineer,  dated 
July  1,  1911,  shows  a  total  for  reproduction  of  the  prop- 
erties new,  without  depreciation,  of $3,447,799.06 
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This  report  includes  in  the 
reproduction  estimate  items 
of  15  per  cent  on  other  than 
land  and  general  equipment, 
for  engineering,  superintend- 
ence, and  administration...     $400,592.92 

and  6  per  cent  for  one  year 
upon  the  reproduction  esti- 
mate, including  land  but 
excluding  general  equipment, 
plus  the  engineering,  super- 
intendence, and  administra- 
tion as  and  for  interest  dur- 
ing construction 193,463.99       594,056.91 

Reproduction  estimate  of  engineer,  exclud- 
ing items  above  mentioned $2,858,742.15 

This  reproduction  appraisal  is  of  July  1, 
1911,  and  it  appears  that  there  was  added 
property  after  December  31,  1910,  amount- 
ing to 110,250.44 


Reproduction    new,    excluding    items    above 

mentioned  and  as  of  December  31,  1910. .  $2,743,491.71 

This,  however,  includes  items 
of  re-paving  over  mains  in 
Poughkeepsie  and  New- 
burgh.  It  can  not  be  ascer- 
tained to  what  extent  mains 
were  laid  before  paving  at 
Poughkeepsie,  but  in  ISTew- 
burgh  it  is  ascertained  that 
pavement  in  that  city  was 
put  down  after  mains  were 
laid  and  that  an  item  of 
$35,000  therefor  should  be 
excluded $35,000.00 
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It  also  includes  the  Cornwall 
Telephone  system.  This  is 
an  investment  item,  not  a 
part  of  fixed  capital  used  in 
the  company's  operations, 
and  should  be  excluded  here .         19,585.15         54,585.15 


Balance  for  reproduction  cost  as  assigned  by 

engineer  for  December  81,  1910 $2,688,906.56 

It  is  to  be  remembered  that  the  sole  effort  in  this  appraisal 
for  consolidation  case  is  to  arrive  at  an  approximation  of 
the  actual  first  cost  of  the  property  formerly  owned  by  the 
constituent  companies.  A  very  large  part  of  the  property 
additions  has  been  made  during  operation  of  the  plants, 
and  it  is  known  that  a  great  portion  of  engineering  and 
superintendence  expenses  which  would  be  incurred  in  actual 
reproduction  of  the  properties  as  a  new  undertaking  has 
been  covered  by  operating  expenses  in  the  salaries  of  persons 
regularly  employed.  Much  the  greater  part  of  additions 
to  the  company's  fixed  capital  has  been  installed  under 
company  operation  calling  for  no  special  engineering  skill  or 
not  provided  for  in  the  general  conduct  of  the  business.  A 
great  many  of  the  items  covered  by  the  fixed  capital  account 
do  not  call  for  engineering  skill  at  all,  nor  for  any  special 
superintendence  such  as  consulting  engineers  supply. 
The  engineering  and  superintendence  per- 
centage is  not  applied  by  the  engineer  to 
land  or  general  equipment,  which  total. . .  $183,723.70 
deducted  from  the  net  item  for  reproduction 

above  stated 2,688,906.56 

leaves $2,505,182.86 

Applying  15  per  cent  for  engineering,  supei> 
intendence,  and  administration  to  this 
sum  giv€«  $375,777.43 
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We  are  convinced  that  this  amount  for  engineering,  super- 
intendence, and  administration  is  much  too  high  and  far  in 
excess  of  what  ordinarily  would  be  chargeable  in  the  fixed 
capital  account  for  additions  to  the  property  during  current 
operation.  It  is  impossible,  on  the  other  hand,  to  determine 
with  any  accuracy  what  sum  should  be  allowed  as  legitimate 
for  this  purpose.  We  are  satisfied,  however,  that  it  should 
be  reduced  fully  or  nearly  one-half,  and  under  the  knowledge 
we  have  of  actual  engineering  cost  to  which  the  company  has 
been  Subjected  in  the  past  few  years,  it  appears  that  an  ample 

allowance  for  this  purpose  would  be $200,000.00 

This  brings  the  valuation  for  fixed  capital 

account  purposes  up  to $2,705,182.86 

Exclusive  of  land  and  general  equipment. . . .     183,723.70 


The  land  and  general  equipment  added  makes 

the  total $2,888,906.56 

Interest  on  construction  at  6  per  cent  should 
average  at  not  more  than  six  months  instead 
of  one  year  as  assumed  in  the  engineer's 
report,  for  here  again  the  greater  part  of 
the  work  has  been  done  during  current 
operation  with  a  minimum  period  of  actual 
interest  expenditure  in  every  case.  The 
engineer  has  not  figured  interest  on  gen- 
eral equipment  scheduled  at  $30,523.70. 
Deducting  that  gives  the  sum  on  which 
interest  is  figured.  The  engineer's  interest 
item  on  this  sum,  $2,858,382.86,  is  $171,- 
502.97.    The  amount  allowed  is 85,751.48 

and  this  is  probably  large  as  we  are  convinced 
that  it  is  in  excess  of  actual  capital  expendi- 
ture on  that  account  

Total  UttjpWe  property  , ,  n  r  r .  n  ,  n  , ,  r , , .  ^2;974;658,04 
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The  Company's  Proper  Fixed  Capital  Account 
We  find  the  foregoing  as  the  proper  sum  for  the  tangible 
property  of  this  company  as  of  December  31,  1910.  We 
found  in  the  consolidation  case  that  $3,210,887.24:  repre- 
sented our  fair  judgment  of  the  total  fixed  capital,  and  we 
now  find  that  the  difference  between  that 

amount $3,210,887.24 

and  the  foregoing 2,974,658.04 

namely $236,229.20 

represents  fairly  the  amount  of  "  Other  Intangible  Capital " 
which  should  be  set  up  on  the  company's  books  as  of  Decem- 
ber 31,  1910.  In  so  finding  we  are  mindful  of  the  fact  that 
the  appraisal  of  the  engineer  includes  some  property  at  Corn- 
wall which  is  not  in  actual  service  and  has  not  been  for  a 
considerable  period,  and  of  the  further  fact  that  the  unit 
prices  necessarily  used  by  the  engineer  can  not  refer  back  to 
the  date  of  installation  or  purchase  in  every  instance.  Under 
all  the  circumstances,  it  now  appears  that  the  original  allow- 
ance made  for  the  total  fixed  capital  $3,210,887.24,  resulting 
in  the  above  amount  for  the  separable  intangible  element, 
was  liberal. 

This  brings  the  accounts  as  of  December  31,  1910,  to  the 
condition  they  were  in  at  the  time  the  opinion  was  rendered 
in  the  consolidation  case  and  in  accordance  with  the  ruling 
there  made.  Apparently,  from  such  accounts  the  companies 
as  of  that  date  had  a  combined  surplus  of  $271,943.64,  but 
the  fixed  capital  accounts  represent  the  assumed  cost  of  the 
property.  From  this  the  engineer  finds  a  depreciation 
amounting  to  $301,245.75.  If  we  accept  his  unit  prices  for 
the  cost  new  of  the  properties,  we  must  take  also  his  depre- 
ciation statement.  This  put  in  the  liabilities  column  more 
than  offsets  the  stated  surplus  and  nearly  equals  the  stated 
surplus  of  October  1,  1911,  namely  $308,150.43. 

The  engineer's  report  was  made  as  of  July  1,  1911,  and  the 
depreciation  stated  above  is  as  of  that  date.    The  company's 
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books  should  be  opened  in  accordance  with  the  revised  con- 
solidated balance  sheet  as  of  December  31,  1910,  as  set  forth 
in  the  Commission's  opinion.  If  the  accounts  have  already* 
been  opened  and  are  not  in  harmony  with  such  balance  sheet, 
they  should  be  revised  accordingly.  The  total  fixed  capital 
shown  in  such  balance  sheet  of  $3,210,887.24  should  be 
divided  into  fixed  capital  sub-accounts  so  as  to  show 

Other  intangible  capital $236,229.20 

Interest  during  construction 85,751.48 

Engineering  and  superintendence 200,000.00 

The  remainder  of  the  total  fixed  capital,  $2,688,906.56, 
representing  tangible  fixed  capital,  should  be  subdivided  into 
the  appropriate  accounts  in  accordance  with  the  detailed 
inventory  and  appraisal  of  the  engineer,  subject  to  correc- 
tions as  heretofore  indicated  in  this  opinion.  On  the  liabili- 
ties side  an  account  "Accrued  amortization  of  capital " 
should  be  raised  of  $301,245.75,  or  such  lesser  sum  as  is 
indicated  by  deduction  of  estimated  depreciation  for  the  six 
months  between  December  31,  1910,  and  July  1,  1911.  The 
accounts  as  of  July  1,  1911,  should  show  the  full  amount  of 
such  depreciation  in  the  Accrued  amortization  of  capital 
account.  This  account  should  be  created  by  debiting  corpo- 
rate surplus  or  current  income  —  operating  expenses  —  as 
may  be  necessary. 

The  additions  to  fixed  capital  from  December  31,  1910, 
to  July  1,  1911,  should  not  be  entered  on  the  company's  books 
in  accordance  with  the  prices  set  forth  in  the  engineer's 
report  which  was  intended  to  apply  to  property  as  of  Decem- 
ber 31,  1910.  They  should  be  placed  in  the  company's  books 
in  exact  accordance  with  cost  as  per  vouchers  filed. 

Fixed  Conclusion 

It  is  plain  from  the  analysis  here  made  that  the  Central 

Hudson  Gas  and  Electric  Company  is  not  entitled  under 

proper  use  of  the  engineer's  report  as  applied  to  its  accounts 

to  any  reimbursement  on  account  of  moneys  expended  from 
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income  for  additions  and  betterments.  The  present  applica- 
tion on  all  considerations  must  be  denied.  When  the 
» engineer's  report  has  been  finally  completed  by  extending  the 
item  prices,  and  the  final  order  of  the  Commission  in  the 
consolidation  case  respecting  the  accounts  and  distribution  of 
fixed  capital  has  been  entered,  the  resulting  surplus  will  be 
definitely  shown  upon  the  books. 
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In  the  Matter  of  the  Complaint  of  Residents  of  Syracuse 
against  Syracuse,  Lake  Shore  and  Northern  Rail- 
road Company  as  to  increased  rates  of  fare  between 
Syracuse  and  Long  Branch. 

1.  A  rule  that  fares  should  be  computed  on  the  distance  and  service 
through,  instead  of  taking  arbitrarily  a  fare  within  a  city  and  adding 
it  to  the  fare  outside,  applies  generally  and  should  be  observed. 

2.  Respondent  required  to  sell  its  20  cent  round-trip  tickets,  good 
between  May  1st  and  September  30th,  between  its  Syracuse  terminal 
and  Long  Branch  or  Stop  11,  for  use  during  thirty  days  instead  of 
the  one-day  limit  now  in  force. 

3.  Respondent's  single-trip  cash  fare  of  16  cents  between  Stop  1 
(within  Syracuse)  and  Long  Branch  or  Stop  11,  distance  5.6  miles, 
held  unreasonable  and  ordered  not  to  exceed  10  cents. 

Submitted  March  27,  1012.    Decided  July  23,  1012. 

C  W,  Dunn  for  complainants. 

Nottingham  S  Nottingham  (by  William  Nottingham) 
and  H.  C.  Beatty  for  respondent. 

Deckeb,  Commissioner: 

Long  Branch,  known  as  Stop  11,  on  respondent's  line,  is 
a  summer  resort  on  Onondaga  lake.  It  has  the  usual  amuse- 
ment park  and  other  attractions  offered  by  a  suburban 
pleasure  enterprise  reached  by  electric  railway,  and  besides 
it  has  a  summer  resident  colony  occupying  about  thirty 
cottages.  This  complaint,  signed  by  74  residents  of  Syra- 
cuse, challenges  respondent's  increased  fares  to  Long  Branch 
or  Stop  11  from  Stop  1,  which  is  in  Syracuse,  and  from 
respondent's  terminal  at  the  common  center  in  Syracuse. 
These  increased  fares  were  made  effective  October  6,  1911. 
Prior  to  that  date  and  for  some  years  respondent  had  in 
force  a  round-trip  fare  of  20  cents,  without  time  limit  fixed 
by  tariff,  hetween  the  common  center  in  Syracuse  and  Stop 
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11.  The  one-way  cash  fare  was  15  cents,  but  the  one-way 
ticket  rate  was  10  cents.  The  present  rates  are:  One-way 
cash  or  ticket  fare  15  cents;  round-trip  ticket,  sold  from 
May  1st  to  September  30th,  and  good  for  only  one  day,  20 
cents;  round-trip  ticket,  good  for  30  days  and  sold  all  the 
year,  25  cents.  Prior  to  October  6,  1911,  respondent  had  in 
effect  between  Stop  1  (in  Syracuse)  a  round-trip  ticket,  sold 
without  limitation,  at  10  cents;  a  one-way  ticket  sold  at  5 
cents;  and  a  cash  fare  one  way  of  10  cents.  The  only  rate 
now  in  effect,  under  tariff  authority,  is  a  one-way  cash  fare 
of  15  cents.  The  distances  between  the  points  mentioned 
are:  Conmion  center,  Syracuse,  to  Stop  11  or  Long  Branch, 
7.3  miles;  and  from  Stop  1  in  Syracuse  to  Stop  11  or  Long 
Branch,  5.6  miles.  The  following  table  shows  the  rates  per 
mile  under  the  former  and  the  present  rates  between 
Syracuse  common  center  and  Stop  11: 

Previotu  to  Per*  Since  Per 

Oct.  6,191 1  mile              Oct.  6, 1911  miU 
Round-trip,   general    or    30 

dayg 20^  1.369^  254  1.712^ 

Round-trip,  one   day  limit. 

May  l^eptember  30 20^  1 .369^ 

Single-trip  ticket   10^  1.369^  15^  2.054^ 

Single-trip   cash    15^  2.054^  15^  2.054^ 

The  real  complaint  here  is  against  the  increase  in  the 
general  round-trip  fare  from  20  to  25  cents,  and  the  limiting 
of  the  20  cent  round-trip  fare  to  the  summer  season  and  to 
one  day  for  use.  The  travel  is  very  light  in  other  than  the 
season  May  1st  to  September  30th.  The  ticket  sales  for 
October  to  January  inclusive,  four  months,  in  1911  and 
1912,  between  Syracuse  and  Stop  11,  were  235  tickets,  113 
of  which  were  single-trip  and  122  were  round-trip.  There 
is  no  ticket  office  at  Stop  11.  Persons  living  at  Long  Branch 
during  the  summer  season  can  avail  themselves  of  respond- 
ent's 50  trip  commutation  tickets,  good  for  30  days,  and  sold 
at  $3.75,  equal  to  7.5  cents  per  ride  or  15  cents  for  the  round- 
trip.     The  other  coupon  books  of  respondent  would  not  be 
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attractive  to  Long  Branch  passengers.  The  fact  that  respond- 
ent has  in  effect  during  the  summer  season  a  20  cent  round- 
trip  fare  implies  that  it  should  be  offered  on  terms  under 
which  it  can  be  freely  used.  Temporary  residents  at  Long 
Branch  in  Summer  may  not  be  able  freely  to  use  the  com- 
mutation ticket,  that  is,  they  may  not  desire  to  ride  nearly  as 
many  as  fifty  times  during  the  month.  Their  stay  at  Long 
Branch  may  be  less  than  a  month,  or  they  may  desire  to 
ride  but  two  or  three  times  per  week.  We  see  no  reason  for 
disturbing  the  round-trip  fare  of  25  cents  applicable  from 
October  1st  to  April  30th  inclusive,  but  respondent's 
summer  season  round- trip  ticket  sold  for  20  cents  should  be 
made  good  for  30  days  instead  of  the  one  day  limit  now 
imposed. 

The  following  table  shows  the  rates  per  mile  under  the 
former  and  the  present  rates  between  Stop  1  (in  Syracuse) 
and  Stop  11: 

•  PreviovM  to        Per  Since  Per 

Oct.  e,  1911       miU        Oct.  6,1911  miU 

Round-trip  without  limita- 
tion   10^  0.892^  

Single-trip  ticket    ,  6^  0. 892^  

Single-trip   cash    10^  1.785^               15^        2.678^ 

The  fares  stated  as  in  effect  prior  to  October  6,  1911,  are 
as  set  forth  in  the  company's  tariff.  Nevertheless,  respond- 
ent has  no  ticket  office  at  Stop  1  or  Stop  11.  To  have  used 
the  ticket  fares  then  in  force,  apparently  a  passenger  must 
have  had  to  go  to  the  common  center  ticket  office.  The 
tariff  now  in  force  does  not  show  any  fare  from  Stop  1 
other  than  the  cash  fare  of  15  cents,  though  it  may  be  that 
the  company  accepts  tickets  purchased  at  the  common  center 
terminal.  The  round-trip  tickets  from  the  common  center 
are  practically  useless  to  the  passenger  riding  from  Stop  1. 
The  round- trip  ticket  fare  of  25  cents,  moreover,  is  grossly 
excessive,  2.232  cents  per  mile,  and  the  single-trip  cash  fare 
of  15  cents,  2.678  cents  per  mile,  is  also  unreasonable. 
Under  the  circumstances,  respondent  should  put  in  force  a 
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flat  cash  fare  of  10  cents  for  a  single  trip  between  Stop  1 
and  Stop  11. 

The  rule  that  the  fares  should  be  computed  on  the  dis- 
tance and  service  through,  instead  of  taking  arbitrarily  a 
fare  of  6  cents  within  the  city  and  adding  it  to  the  fare  out- 
side, applies  generally  and  should  be  observed. 

Order  will  be  entered  accordingly. 
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In  the  Matter  of  the  Complaint  of  H.  Freeman  Johnson 
AND  Othees  against  Syeacusb,  Lake  Shore  and  Nor- 
-  thern  Railroad  Company. 

Respondent's  single-trip  cash  fare  of  10  cents  between  Stop  28  on  its 
line  and  the  city  of  Fulton,  applying  over  an  extreme  distance  of  3.39 
miles  and  constituting  nearly  3  cents  (2.949  cents)  per  mile,  held 
unreasonable  and  ordered  not  to  exceed  6  cents. 

Submitted  June  28,  1912.    Decided  July  23,  1912. 

George  M.  Fanning  for  complainants. 
H.  C.  Beatty  for  respondent. 

Decker^  Commissioner: 

It  is  complained  that  respondent's  one-way  fare  of  10 
cents  between  Stop  28  and  the  city  of  Fulton  is  excessive  and 
unreasonable. 

The  extreme  distance  from  the  northerly  line  of  the  city 
of  Fulton  to  Stop  28  is  3.39  miles.  The  10  cent  fare  gives 
respondent  over  this  extreme  distance  nearly  3  cents  (2.949 
cents)  per  mile.  On  a  basis  of  2  cents  per  mile,  which 
respondent  aims  to  secure  by  its  cash  fares,  its  fare  over  that 
distance  would  figure  6.78  cents.  It  is  its  custom  to  charge 
5  cents  or  a  multiple  of  5  cents,  according  to  that  which  is 
nearest  the  product  of  2  cents  per  mile.  It  would  do  so  in 
this  case  except  that  its  2  cent  per  mile  rule  applies  only 
outside  of  cities.  It  takes  a  5  cent  fare  in  the  city  and  adds 
thereto  its  2  cents  a  mile  and  a  minimum  of  5  cents.  This 
disregards  the  proper  rule  that  since  the  carrier  undertakes 
and  performs  a  through  service  its  fare  should  be  upon  the 
distance  through  and  not  be  an  arbitrary  combination  of  the 
fares  inside  and  outside  of  the  city. 

Previous  to  October  6,  1911,  the  fare  between  Fulton  and 
Stop  28  was  6  cents.  In  July  of  that  year  respondent 
extended  its  line  from  the  center  of  Fulton  to  Oswego.    The 
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distance  from  the  end  of  the  line  in  the  center  of  Fulton  to 
Stop  28  was  about  2.6  miles.  It  was  because  of  the  exten- 
sion that  respondent  made  its  fare  between  Stop  28  and  any 
part  of  Fulton  10  cents.  Respondent  has  a  round-trip  ticket 
fare  of  15  cents  between  Stop  28  and  Fulton,  but  these 
tickets  must  be  purchased  in  Fulton  at  the  business  center. 
They  can  not  be  bought  on  the  cars,  and  their  use  is  thereby 
much  restricted.  Respondent  also  has  in  force  a  5  cent  fare 
from  Stops  26,  27,  and  28  to  Fourth  street,  near  the  south 
city  line  of  Fulton. 

It  does  not  follow  that  the  entire  distance  to  the  city  line 
must  be  taken  as  the  distance  in  every  case  upon  which  to 
figure  the  proper  fare,  since  the  great  bulk  of  travel  may  be 
over  a  much  less  distance,  and  part  of  the  city  beyond  may 
be  unimproved  by  residences  or  other  buildings.  In  this 
case  it  appears  that  there  are  very  few  buildings  in  Fulton 
beyond  3.18  miles  from  Stop  28.  The  bulk  of  the  travel  is 
over  a  somewhat  less  distance,  and  probably  to  and  from  the 
business  center,  a  distance  of  2.6  miles. 

Complainants  are  interested  in  a  baseball  park,  dancing 
pavilion,  and  boat  livery  near  Stop  28.  Much  was  said  in 
testimony  concerning  the  extent  of  the  patronage,  and  refei^ 
ence  was  made  to  the  use  of  the  baseball  park  on  Sunday. 
The  real  question  here  is  whether  this  fare  of  10  cents  is 
reasonable,  and  we  shall  confine  ourselves  in  this  case  to 
respondent's  own  ruling  basis.  Stop  28  is  entitled  to  reason- 
able fares  regardless  of  the  fact  that  it  is  now  included  in 
the  fare  zone  which  embraces  Stops  27  and  26,  the  latter 
being  about  2%  miles  from  the  city  line.  Respondent's 
average  cash  fare  over  its  entire  line  is  figured  by  its  traflSc 
manager  at  1.953  cents  per  mile.  The  determining  fact  here 
is  that  the  10  cent  fare  for  a  distance  of  3.39  miles  is  prac- 
tically 3  cents  per  mile.  This  is  too  high.  We  express  no 
opinion  upon  the  reasonableness  of  2  cents  per  mile  as  a  rule 
for  computing  fares.  Using  it  in  this  case,  however,  at  2 
cents  per  mile,  6.78  cents  results,  and  this  being  nearer  5 
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oents  than  10  cents,  it  is  indicated  that  the  5  cent  fare 
between  Stop  28  and  Fulton  should  be  restored.  While  this 
gives  1.475  cents  per  mile,  a  mileage  rate  below  respondent's 
average  cash  fare,  it  results  because  the  fares  are  5  cents  or 
multiples  of  5  cents,  and  using  respondent's  own  general 
mileage  rate  upon  the  distance  through  gives  a  product  which 
is  nearer  to  5  cents  than  it  is  to  10  cents.  If  the  distance 
were  3.76  miles,  7.52  cents  would  result,  and  on  the  same 
basis  a  10  cent  rate  would  be  indicated,  but  in  that  case  a 
mileage  rate  of  2.66  cents  would  be  given.  It  is  these  varia- 
tions which  create  for  respondent  an  average  cash  rate  of 
1.953  cents,  or  practically  2  cents  per  mile.  Moreover,  much 
the  greater  part  of  this  extremely  light  aggregate  traffic 
between  Fulton  and  Stop  28  must  be  over  considerably  less 
than  3.39  miles ;  probably  somewhat  less  than  3  miles. 

Order  requiring  a  5  cent  fare  between  Stop  28  and  Fulton 
will  be  entered. 
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In  the  Matter  of  the  Complaint  of  Charles  E.  Whitehouse 
against  The  New  York  and  Long  Island  Traction 
Company. 

Respondent's  predecessor  in  name  applied  to  the  highway  oommis- 
tioners  of  the  Town  of  Hempstead,  Nassau  county,  for  a  franchise,  and 
on  June  6,  1901,  the  franchise  was  granted  describing  a  route  within 
the  town  outside  of  incorporated  villages.  This  route  included  a  part 
on  Washington  street  or  road  lying  north  of  the  incorporated  village 
of  Hempstead  and  running  to  the  northerly  line.  The  predecessor 
company  as  incorporated  in  1890  fixed  its  route  on  Franklin  street 
instead  of  Washington  street,  but  subsequently,  in  the  same  year, 
changed  its  route  to  Washington  street.  Nevertheless,  while  the  appli- 
cation for  the  town  franchise  was  pending,  the  company  on  May  15, 
1901,  changed  its  route  back  to  Franklin  street.  On  May  3,  1901, 
before  so  changing  its  route  back  to  Franklin  street,  it  applied  for 
A  franchise  on  Franklin  street,  a  county  road,  to  the  board  of  super- 
visors, which  board  on  June  7,  1901,  authorized  the  execution  of  the 
franchise ;  and  on  July  6,  1901,  it  was  executed.  The  company  accepted 
both  franchises  and  built  its  line  under  both  franchises.  The  town 
franchise  of  June  6,  1901,  imposed  a  condition  that  the  fare  to  be 
charged  by  the  company  should  not  exceed  5  cents  for  any  five  miles 
or  less.  Held,  that  the  company's  attitude  was  entirely  deceptive 
toward  the  town  board  of  highway  commissioners,  and  that  by  apply- 
ing for  the  two  franchises  contemporaneously  and  accepting  and  con- 
structing its  line  under  both  it  was  and  is  bound  by  the  fare  condition 
in  the  town  franchise  on  Franklin  street  as  (Jart  of  its  line;  and  that 
this  was  not  altered  by  an  extra-official  consent  referring  in  no  wise 
to  the  town  franchise  of  June  6,  1901,  or  any  condition  contained 
therein,  and  given  later  by  the  town  board  of  highway  commissioners 
to  the  building  on  Franklin  street,  a  county  road,  over  which  the 
town  board  of  highway  commissioners  had  no  jurisdiction,  which  lack 
of  jurisdiction  is  stated  by  the  town  board  in  the  consent  so  given. 

Respondent  ordered  to  charge  not  to  exceed  6  cents  for  the  less 
than  five  miles  distance  between  Stop  72,  in  the  village  of  Boosevelt, 
and  a  point  in  Garden  City  at  the  highway  crossing  of  the  Long 
Island  Bailroad  near  the  plant  of  Doubleday,  Page  &  Company. 

Submitted  December  15,  1011.    Decided  July  31,  1912. 
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Charles  E.  WhUehouae,  complainant^  in  person,  and  by 
Oeorge  M.  Levy,  attorney. 
Arthwr  G.  Peacock  for  respondent. 

Decker,  Commissioner: 

This  case  involves  construction  of  respondent's  franchise 
authority  as  applied  to  its  fare  from  Roosevelt,  at  Pleasant 
street  (Railroad  Stop  72),  to  Garden  City  (Long  Island 
railroad  crossing),  a  distance  somewhat  less  than  five  miles. 
The  crossing  in  question  is  near  the  plant  of  Doubleday, 
Page  &  Company  in  Garden  City.  Respondent  charges  10 
cents  for  transporting  a  passenger  between  these  points. 
Complainant  contends  that  respondent  is  restricted  by  a  con- 
dition in  its  franchise  to  a  fare  of  5  cents  for  that  distance, 
five  miles  or  less.  The  case  as  heard  presents  solely  the 
question  of  law. 

In  the  case  of  Edwards  v.  N.  Y.  &  L.  I.  T.  Co.,  1  P.  S.  C, 
2d  D.,  127,  we  held  that  the  franchise  granted  by  the  high- 
way commissioners  of  the  Town  of  Hempstead  to  respondent's 
predecessor  in  name,  Mineola,  Hempstead  and  Freeport 
Traction  Company,  restricting  the  fare  to  6  cents  for  any 
five  miles  or  less,  applied  to  fares  between  Freeport  and 
Hempstead  villages.  The  same  franchise  is  before  us  in  this 
case. 

It  appears  however  that  this  franchise  of  June  6,  1901, 
refers  to  the  construction  of  a  railway  from  the  north  line 
of  the  towm  of  Hempstead  on  and  along  Washington  street 
to  the  village  of  Hempstead  north  line,  and  that  the  railway 
was  never  so  constructed,  but  was  built  on  and  along  Franklin 
street  from  said  north  line  of  the  town  of  Hempstead  to  the 
north  line  of  the  village  of  Hempstead.  This  was  done  under 
authority  of  a  franchise  granted  by  the  board  of  supervisors 
of  the  County  of  Nassau,  Franklin  street  being  a  county  road 
not  under  the  immediate  jurisdiction  of  the  highway  com- 
missioners of  the  Town  of  Hempstead.  The  fare  restriction 
to  5  cents  for  any  five  miles  or  less  in  the  town  franchise 
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applies  to   the  entire  line   "  as  herein   described ".     The 
language  is  as  follows: 

And  it  further  agrees  that  the  maximum  fare  for  one  continuous 
passage  in  either  direction  over  the  entire  line  as  herein  described, 
shall  not  exceed  10  cents,  and  shall  not  exceed  5  cents  for  any  fiye 
miles  or  less. 

The  route  described  is  as  follows: 

Beginning  at  a  point  on  Washington  street  where  the  said  street 
enters  the  town  of  Hempsteadi  running  thence  southerly  on  and  along 
said  Washington  street  to  the  point  or  place  on  said  Washington  street 
where  it  enters  the  village  of  Hempstead. 

Also  from  the  point  or  place  on  Henry  street  where  it  leaves  the 
village  of  Hempstead,  running  thence  southerly  on  said  Henry  street 
to  Greenwich  street,  thence  southerly  on  and  along  said  Greenwich 
street^  on  the  easterly  side  thereof,  through  the  hamlet  of  Greenwich 
Point,  to  the  point  or  place  on  said  Greenwich  street  where  it  enters 
the  village  of  Freeport 

Also  from  a  point  or  place  at  the  southerly  end  of  Grove  street  at 
the  village  line  to  and  along  a  road  unnamed,  running  southerly  from 
the  Woodcleft  Inn  to  the  open  water. 

The  second  paragraph  of  the  franchise  provides  that  before 
the  company  "  shall  begin  to  build  said  street  surface  rail- 
road upon  the  above  described  streets  and  roads  "  it  shall  give 
two  bonds,  each  of  $6000,  to  the  Board  of  Highway  Commis- 
sioners of  the  Town  of  Hempstead  to  indemnify  the  Town: 
one  bond  against  damages,  claims,  or  expenses  by  reason  of 
any  act  done  by  the  company  in  building  the  line,  and  the 
other  to  cover  damages  to  the  streets  and  roads  described  in 
the  franchise ;  and  paragraph  four  provides  that  the  said  road 
shall  be  built  within  twelve  months. 

The  application  to  the  highway  commissioners  of  the  Tovni 
of  Hempstead  V7as  presented  some  time  before  it  was  granted 
on  June  6,  1901,  probably  in  April  or  May.  The  company's 
route,  originally  fixed  on  Franklin  street  by  its  certificate  of 
incorporation  filed  on  February  27,  1899,  was  changed 
November  10,  1899,  to  Washington  street.  But  on  or  about 
May  15,  1901,  and  while  its  application  to  the  town  board 
was   doubtless    pending   and   undecided   by    the   board,    it 
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changed  its  route  back  to  Franklin  street.  On  May  3,  1901, 
before  its  route  was  changed  back  to  Franklin  street,  it 
applied  to  the  board  of  supervisors  for  a  franchise  authoriz- 
ing it  to  build  on  Franklin  street.  On  June  7,  1901,  one 
day  after  the  town  franchise  was  granted,  the  board  of 
supervisors  authorized  the  execution  of  the  Franklin  Street 
franchise,  and  on  or  about  July  6,  1901,  that  franchise  from 
the  board  of  supervisors  was  executed  and  filed.  The 
Mineola,  Hempstead  and  Freeport  Traction  Company  thus 
was  applying  before  the  two  boards  for  different  routes  at 
the  same  time,  and  its  application  before  one  of  these  boards 
was  for  a  route  which  in  part  it  had  not  then  adopted  and 
could  not  use.  Assuming  that  on  May  3,  1901,  when  the 
company  applied  to  the  supervisors,  it  knew  that  its  rout© 
would  be  changed  back  to  Franklin  street  on  May  15th,  then 
it  also  knew  that  it  was  applying  for  and  urging  the  granting 
of  a  franchise  by  the  highway  commissioners  allowing  it  to 
build  on  Washington  street  where  it  had  already  determined 
not  to  build,  and  this  in  connection  with  the  remainder  of 
the  route  through  the  town;  and  it  accepted  the  highway 
commissioners'  franchise  with  the  conditions  therein  stated, 
knowing  well  at  the  time  that  some  of  these  conditions, 
including  this  fare  restriction,  would  not  literally  apply  to  a 
part  of  the  line  described  in  the  franchise  because  as  to  that 
part  it  had  already  changed  its  authorized  route  to  another 
location.  It  accepted  both  franchises  and  proceeded  to  build 
under  both,  the  one  on  Franklin  street  north  of  the  village 
of  Hempstead  and  the  one  on  a  route  south  of  that  village 
which  is  described  in  the  town  franchise.  It  accepted  the 
franchise  from  the  Town,  though  at  the  time  of  acceptance 
it  had  no  intention  of  using  it  in  its  entirety,  and  it  used 
the  supervisors'  franchise  to  build  on  Franklin  street  instead 
of  Washington  street.  It  is  a  proper  assumption  that  the 
town  highway  commissioners  were  led  to  believe  that  the 
road  was  to  be  built  on  Washington  street,  and  that  its 
requirement  for  the  building  of  the  line  within  twelve 
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months,  and  the  provision  for  a  fare  restriction  to  5  cents 
for  any  five  miles  or  less,  were  made  with  a  view  to  the 
actual  building  of  the  entire  line  as  the  franchise  described. 
This  view  finds  further  strong  support  in  the  fact  that  the 
line  as  described  in  the  franchise  does  not  cover  a  total  dis- 
tance of  five  miles  if  the  part  above  Hempstead  village  is 
omitted ;  and  leaving  out  the  incorporated  villages  of  Hemp- 
stead and  Freeport,  a  continuous  ride  of  five  miles  as  con- 
templated in  the  franchise  could  not  be  had.  The  application 
contemporaneously  made  and  urged  upon  the  board  of 
supervisors  for  a  different  route  north  of  Hempstead  village 
shows  utter  absence  of  good  faith  on  the  part  of  the  company 
with  the  town  authorities.  By  these  contemporaneous 
applications  for  the  right  to  build  north  of  the  Hempstead 
village  line  over  two  different  routes,  with  the  predesigned 
use  of  one  franchise  for  part  of  its  route,  though  such  fran- 
chise covered  all  of  a  stated  route,  and  the  use  of  the  other 
for  the  remainder  of  its  route,  the  company's  attitude  toward 
the  highway  commissioners  was  entirely  deceptive  and 
intended  to  avoid  the  application  of  the  fare  restriction  north 
of  Hempstead  imposed  by  the  highway  commissioners  in  good 
faith  for  the  entire  line  and  in  expectation  of  its  observance. 
The  substitution  of  Franklin  street  for  Washington  street 
was  one  of  which  the  company  ought  to  have  apprised  the 
highway  commissioners  before  accepting  their  franchise,  and 
it  was  in  duty  bound  to  notify  such  commissioners  before  the 
franchise  was  accepted  in  order  that  the  commissioners  might 
make  such  change  in  the  franchise  conditions  as  they  should 
deem  required.  The  substitution  as  part  of  its  lawful  route 
of  Franklin  street  for  Washington  street  while  the  franchise 
for  Washington  street  was  pending,  and  the  later  acceptance 
of  the  Washington  Street  franchise  from  the  highway  com- 
missioners, left,  in  our  judgment,  the  condition  as  to  fare 
expressed  in  the  highway  commissioners'  franchise  in  full 
effect  over  the  entire  route,  and  with  the  same  force  as  if  the 
road  were  constructed  and  operated  upon  Washington  street 
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Any  other  view  would  lay  strong  grounds  for  attacking  the 
validity  of  the  town  franchise  in  its  entirety.  Good  faith  is 
a  prerequisite  in  the  matter  of  these  public  grants.  When  this 
company  sought  the  town  franchise  with  the  route  continuing 
through  the  town  and  via  Washington  street,  knowing  before 
the  application  was  granted  that  it  did  not  intend  to  build  on 
Washington  street  and  could  not  so  do,  having  changed  its 
route  to  Franklin  street  in  the  manner  required  by  law,  its 
acceptance  of  the  town  franchise  bound  it,  we  hold,  to  observe 
the  conditions  of  the  grant  over  the  entire  route  including  the 
substituted  short  distance  on  Franklin  street.  Its  only 
recourse  was  to  relinquish  that  franchise  in  its  entirety  or 
secure  an  amendment  in  terms  relating  thereto  by  action  of 
the  highway  commissioners. 

After  the  board  of  supervisors'  franchise  of  July  6,  1901, 
was  executed,  the  company  obtained  from  the  highway  com- 
missioners of  the  Town  of  Hempstead  on  July  15,  1901,  a 
resolution  confirming  the  board  of  supervisors'  franchise. 
The  highway  commissioners  had  no  jurisdiction  over  this 
county  road  on  Franklin  street,  and  they  could  add  no 
authority  to  that  which  was  given  by  the  supervisors.  The 
resolution  of  the  town  highway  commissioners  very  carefully 
so  states.    The  resolution  reads : 

Whereas,  The  exclusive  control  of  said  portion  of  Franklin  street 
above  described  is  vested  in  the  Board  of  Supervisors  of  the  County  of 
Nassau,  Kew  York;  and 

Whereas,  Said  application  is  made  to  this  board  to  comply  with 
the  provisions  of  section  91  of  the  Railroad  Law,  which  required  the 
consent  of  the  local  authorities  to  the  building  and  maintaining  of  a 
trolley  railroad  upon  a  street  or  highway,  and  which  also  defines  such 
local  authorities  in  a  town  to  be  the  board  of  highway  commis- 
sioners; and 

Whereas,  Said  Mineola,  Hempstead  and  Freeport  Traction  Company 
has  heretofore  made  application  to  the  board  of  supervisors  of  Nassau 
county,  N.  Y.,  for  its  consent  to  building,  maintaining,  and  operate 
ing  by  said  company  of  a  trolley  railroad  in,  upon,  and  along  said 
portion  of  Franklin  street  above  described;  and 

Whereas,  By  resolution  duly  adopted  by  the  said  board  of  super- 
visors at  a  regular  meeting  held  on  the  7th  day  of  June,  1901,  it  was 


Digitized  by 


Google 


416  Whitehouse  v.  N.  Y.  &  L.  I.  Tb,  Co. 

p.  S.  C,  2d  D. 

determined  that  consent  asked  for  by  said  company  in  said  applica- 
tion be  granted  under  certain  conditions  and  restrictions;  now  there- 
fore be  it 

Resolved,  That  the  Mineola,  Hempstead  and  Freeport  Traction  Com- 
pany be  and  the  same  hereby  is  granted  the  consent  of  the  Board  of 
Highway  Commissioners  of  the  Town  of  Hempstead,  Nassau  county,  so 
far  as  said  board  of  highway  commissioners  now  have  or  hereafter  may 
acquire  authority  over  said  street,  to  build,  maintain,  and  operate  for 
the  term  of  ninety-nine  years  a  street  surface  railroad  operated  by 
electricity  or  any  other  power  other  than  locomotive  steam  power, 
over,  on,  and  along  the  following  streets,  together  with  the  necessary 
switches,  sidings,  turnouts,  poles,  and  wires,  under  and  in  accordance 
with  the  laws  of  the  State  of  New  York,    .... 

There  is  nothing  in  this  general  consent  given  by  the  high- 
way commissioners  to  the  building  on  Franklin  street,  over 
which  it  disclaimed  jurisdiction  and  actually  had  no  juris- 
diction, which  in  terms  modifies  or  amends  the  town  fran- 
chise of  June  6,  1901.  The  consent  was  plainly  obtained  by 
the  company  with  reference  to  section  91  of  the  Railroad 
Law,  though  unnecessary  because  the  legislature  had  deprived 
the  highway  commissioners  of  jurisdiction  by  enacting  the 
county  road  law  for  that  section  of  the  State.  Such  mere 
extra-oflScial  action  by  the  highway  commissioners  shows 
no  intent  to  modify  the  fare  condition  in  the  town  franchise, 
and  is  not  to  be  construed  to  relieve  the  company  from  the 
covenant  entered  into  by  it  with  the  town  authorities,  and 
render  practically  nugatory  the  whole  application  of  the 
fare  restriction  to  5  cents  for  five  miles  or  less  as  expressed 
in  the  franchise  of  June  6,  1901.  The  highway  commis- 
sioners of  the  towns  in  this  State  as  a  rule  are  not  lawyers 
nor  are  they  skilled  in  the  law,  and  while  in  the  main  keen  to 
protect  the  public  interest  in  the  issuance  of  grants  of  autho^ 
ity  to  railway  and  other  utilities  of  a  public  nature,  it  is  not 
to  be  expect^  that  they  shall  know  and  be  able  to  guard  fully 
against  all  of  the  possible  consequences  of  granting  supple- 
mentary consents  for  special  purposes  wholly  dissociated  in 
their  presentation  by  lie  company  from  the  original  grant 
or  the  conditions  in  such  grant  expressed.     Upon  this  and 
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Other  considerations  the  courts  have  refused  to  nullify  fran- 
chise covenants  where  doubt  is  raised  by  ambiguity  of  lan- 
guage or  where  it  is  contended  that  subsequent  separate 
grants,  or  acts  having  only  incidental  relation  to  the  original, 
operate  by  implication  to  relieve  the  grantee  from  the  per- 
formance of  its  obligations.  The  franchise  of  June  6,  1901, 
granted  by  the  board  of  highway  commissioners  has  not  been 
amended  or  modified  in  terms  or  by  necessary  implication, 
and  we  hold  that  it  is  in  force  as  to  this  fare  restriction  to  5 
cents  for  any  five  miles  or  less  over  respondent's  line  as 
involved  in  this  case. 

Order  will  enter  directing  the  company  to  cease  from 
charging  more  than  5  cents  for  carrying  a  passenger  between 
Stop  72  in  Roosevelt  and  the  highway  crossing  of  the  Long 
Island  railroad  near  the  plant  of  Doubleday,  Page  &  Com- 
pany in  Garden  City. 
Vol.  Ill— U 
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Edwin  G.  Wkigiit  against  Thi:  Xew  York  and  Loxg 
Island  Traction  Company,  and  Clarence  R.  Ankee^s 
against  The  New  York  and  Long  Island  Tractiox 
Company. 

The  words  ''and  shall  not  exceed  five  (6)  cents  for  any  five  miles  or 
less  "  appearing  at  the  end  of  paragraph  7  of  conditions  in  a  franchise 
granted  February  3,  1903,  by  the  highway  commissioners  of  the  Town 
of  Hempstead,  county  of  Nassau,  to  respondent,  is  a  condition  which 
appears  in  conjunction  with  and  refers  to  the  proportion  or  share 
which  the  respondent  may  accept  as  a  joint  rate,  and  does  not  refer 
to  respondent's  local  fares  some  of  which  are  restricted  in  the  first 
part  of  said  paragraph. 

Submitted  July  21,  1912.     Decided  July  31,  1912. 

Edwin  G,  Wright  in  person. 

Elvin  N.  Edwards  for  Clarence  It.  Ankc^rs. 

A.  G.  Peacock  for  respondent. 

Decker,  Commissioner: 

Respondent  charges  a  fare  of  10  cents  per  passcuirer 
between  Eockville  Center  and  Valley  Stream,  and  between 
Rockville  Center  and  the  New  York  C^ity  line  at  or  near 
liosedale.  The  distance  from  Rockville  Center,  east  line  at 
DriscoU  avenue,  to  Valley  Stream  at  the  west  village  line  is 
3.678  miles.  The  distance  from  Rockville  Center,  east  line, 
to  the  New  York  City  line  is  apparently  about  or  something 
over  five  miles,  and  from  the  west  line  it  is  less  than  five 
miles. 

Complainant  Wright  claims  that  the  distance  between  Rock- 
ville Center  and  the  New  York  City  line  is  under  five  miles, 
and  that  respondent  is  not  entitled  under  its  franchise  to 
charge  more  than  5  cents  for  five  miles  or  less.  He  asserts 
that  respondent's  fare  of  10  cents  between  Rockville  Center 
and  Valley  Stream,  and  between  Rockville  Center  and  the 
city  line,  is  prohibited. 
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Complainant  Ankers  confines  his  complaint  to  the  fare 
between  Kockville  Center  and  Valley  Stream,  and  makes  the 
like  claim  that  the  franchise  does  not  permit  a  fare  of  more 
than  5  cents. 

The  question  of  the  reasonableness  of  the  fare  is  not  before 
the  Commission. 

The  sole  matter  for  determination  is  whether  under  a 
franchise  granted  by  the  commissioners  of  highways  of  the 
Town  of  Hempstead  February  3,  1903,  the  respondent  is  pro- 
hibited from  charging  more  than  5  cents  for  a  single  ride 
on  its  line  for  a  distance  of  five  miles  or  less,  and  the  ques- 
tion turns  upon  the  proper  construction  of  paragraph  7  of 
the  conditions  set  forth  in  that  franchise. 

This  franchise  authorized  the  respondent  to  use  described 
highways  between  the  westerly  line  of  Freeport  and  the 
westerly  limits  of  the  town  of  Hempstead  at  the  New  York 
City  line,  the  description  there  given  omitting  that  portion 
of  respondent's  line  within  the  incorporated  village  of  Rock- 
ville  Center,  for  which  the  board  of  trustees  granted  a  fran- 
chise which  is  also  in  evidence.  The  Rockville  Center  fran- 
chise limits  the  fare  from  Rockville  (^(»nter  to  the  city  line 
to  10  cents. 

The  distance  from  the  westerly  line  of  Freeport  to  the 
Xew  York  City  line  is  about  eight  miles. 

Paragraph  7  of  the  franchise  conditions  in  said  franchise 
of  the  Town  of  Hempstead  of  February  3,  1903,  relates  to 
rates  of  fare  and  reads  as  follows : 

Seventh:  Said  The  New  York  and  Long  Island  Traction  Companj 
agrees  to  make  not  less  than  six  round  trips  daily  over  the  entire  line 
laid  by  it  from  the  Freeport  Village  line  to  the  New  York  City  line; 
and  it  further  agrees  that  the  maximum  rate  for  one  continuous  passage 
in  either  direction  over  the  entire  route  as  herein  described  shall  not 
exceed  fifteen  (15)  cents,  and  shall  not  exceed  five  (6)  cents  for  one 
continuous  passage  between  Rockville  Center  and  Freeport,  and  that 
said  The  New  York  and  Long  Island  Traction  Company  will  issue  to 
and  also  receive  from  any  connecting  line  or  lines  now  or  hereafter 
to  be  built  upon  payment  of  one  fare  therefor,  said  fare  to  be  agreed 
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upon  by  said  railways,  transfer  checks  or  tickets,  the  fare  to  be  divided 
between  the  connecting  companies  in  proportion  to  the  distance  traveled 
by  the  passenger,  and  in  no  case  shall  the  proportion  charged  by  The 
New  York  and  Long  Island  Traction  Company  exceed  fifteen  (15)  cents 
for  the  passage  over  its  entire  route  from  New  York  City  line  to 
Ireeport  Village  line,  herein  described,  and  sJiall  not  exceed  five  (5) 
cents  for  any  five  miles  or  less. 

The  words  italicized  by  us  at  the  end  of  the  paragraph 
quoted  are  those  relied  upon  by  complainants  to  compel  a 
maximum  fare  of  5  cents  for  any  five  miles  or  less.  Com- 
plainants' contention  is  that  these  words  at  the  end  of  the 
paragraph  refer  back  to  the  single  fare  maximum  in  the 
first  part  of  the  paragraph.  Eeading  this  paragraph  without 
reference  to  any  other  consideration  would  fix  the  words  in 
connection  with  the  immediate  context  relating  to  the  pro- 
portion which  the  company  may  exact  under  a  joint  fare 
with  a  connecting  line. 

On  the  other  hand,  the  franchise  covers  a  distance  of  only 
eight  miles  from  the  west  line  of  Freeport  to  the  west  bound- 
ary of  the  Town  of  Hempstead  at  the  city  line,  and  the  com- 
pany is  expressly  permitted  to  charge  not  to  exceed  15  cents  as 
its  share  of  a  joint  fare  extending  beyond  the  city  line  and 
over  the  line  of  this  and  another  company.  It  must  be  con- 
fessed that  it  is  difficult  to  understand  why  the  granting 
authority  should  limit  the  company  for  its  share  of  a  joint 
rate  to  5  cents  from  a  point  five  miles  east  of  the  city  line 
while  permitting  the  company  to  take  15  cents  for  its  share 
of  a  joint  rate  when  it  carries  the  passenger  a  distance  of 
eight  miles.  It  is  to  be  presumed  that  the  highway  commis- 
sioners knew,  approximately  at  least,  the  distance  covered  by 
the  franchise  over  ground  wholly  within  their  own  town. 
Complainants'  contention,  however,  that  the  limiting  words 
in  question  refer  back  to  the  first  part  of  the  paragraph  which 
prescribes  a  maximum  local  fare  is  open  to  precisely  the  same 
objection.  The  maximum  fare  for  local  service  of  the  entire 
route  described  is  also  15  cents,  and  the  extreme  distance 
covered  by  the  route  described  is  about  eight  miles.     Apply- 
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ing  the  limiting  words  "  and  shall  not  exceed  five  (6)  cents 
for  any  five  miles  or  less  "  would  prevent  the  company  from 
charging  for  five  miles  or  less  on  either  end  of  its  line  more 
than  5  cents,  while  for  eight  miles  it  could  charge  15  cents. 
We  also  find  an  assumption  in  the  original  answer  of  respond- 
ent in  the  Wright  case  that  these  words  do  restrict  it  to  a  5 
cent  fare  for  any  five  miles  or  less,  and  while  this  is  omitted 
in  the  amended  answer  no  averment  whatsoever  is  made  in 
the  amended  answer  on  file  respecting  the  words  in  question. 
Only  now,  upon  the  hearing,  does  respondent  claim  that  the 
words  do  not  restrict  its  local  fares. 

These  same  commissioners  of  highways  granted  the  fran- 
chise for  respondent's  predecessor  on  June  6,  1901,  about  a 
year  and  a-half  previous,  for  the  road  to  the  north  line  of  the 
town  of  Hempstead,  omitting  the  parts  through  the  incorpo- 
rated Villages  of  Hempstead  and  Freeport.  In  that  franchise 
the  words  in  question  appear  twice  in  the  same  paragraph, 
first  immediately  after  prescription  of  a  maximum  fare  of  10 
cents,  and  again  after  like  prescription  of  a  maximum  share 
of  10  cents  in  the  joint  rate.  In  that  case  the  intention  of 
the  highway  commissioners  to  restrict  the  local  fare  to  10 
cents,  but  not  to  exceed  6  cents  for  any  five  miles  or  less,  was 
clear.  In  that  case  the  intention  of  such  commissioners  to 
restrict  the  company's  share  of  any  joint  rate  to  10  cents, 
but  in  no  case  more  than  5  cents  for  any  five  miles  or  less, 
was  also  evident.  In  this  case  the  restriction  to  5  cents  for 
any  five  miles  or  less  appears  only  once  in  the  franchise  under 
consideration,  and  it  immediately  follows  the  restriction  of 
the  company's  share  of  a  joint  fare  to  15  cents. 

It  is  true  that  where  there  is  ambiguity  in  the  wording  of 
a  franchise  the  language  should  be  construed  against  the 
grantee,  and  we  so  held  in  Edwards  v.  N.  Y.  &  L,  I.  T.  Co., 
1  P.  S.  C,  2d  D.,  127,  but  we  find  no  ambiguity  here  except 
upon  the  assumption,  as  contended  for  by  complainants,  that 
the  words  in  question  at  the  end  of  the  paragraph  refer  back 
to  the  local  fares  in  the  first  part  of  the  paragraph. 


Digitized  by 


Google 


422  Wright  et  al.  v.  X.  Y.  &  L.  I.  Tb.  Co. 

p.  S.  C,  2d  D. 

The  first  part  of  the  paragraph  reguires  not  less  than  six 
round  trips  to  be  made  daily  over  the  entire  line  between  the 
Freeport.  and  New  York  City  lines.  The  paragraph  then 
goes  on  to  fix  a  maximum  fare  for  a  continuous  passage  in 
either  direction  ^'  over  the  entire  route  as  herein  described  " 
of  15  cents;  and  it  then  adds,  "  and  shall  not  exceed  five  (5) 
cents  for  one  continuous  passage  between  Rockville  Center 
and  Freeport  ".  It  does  not  seem  possible  that  the  highway 
commissioners,  after  taking  care  to  fix  a  maximum  local  fare 
for  the  entire  line,  and  a  special  fare  for  passage  between 
Rockville  Center  and  Freeport,  would,  if  they  intended  to 
add  a  further  restriction  to  5  cents  for  five  miles  or  less, 
refrain  from  inserting  that  restriction  immediately  after  the 
special  Rockville  Center-Freeport  fare,  and  instead  place 
that  restriction  at  the  very  end  of  the  long  paragraph,  and  in 
such  connection  as  to  lead  the  intelligent  reader  to  believe 
that  the  restriction  to  5  cents  applies  to  the  context  just  pre- 
ceding, namely  the  proportion  or  share  of  any  joint  rate.  To 
adopt  that  view  is  to  impute  to  the  highway  commissioners 
utter  ignorance  of  the  usual  meaning  given  to  words  as  they 
appear  in  conjunction  with  other  words,  and  to  say  that  in 
this  one  paragraph  the  highway  commissioners  used  an 
involved  and  wholly  exceptional  method  of  stating  their  inten- 
tion which  appears  in  no  other  part  of  the  rather  long  docu- 
ment. Now  the  last  part  of  this  paragraph  7  reads  "  and  in 
no  case  shall  the  proportion  charged  by  The  New  Y'ork  and 
Long  Island  Traction  Company  exceed  fifteen  (15)  cents 
for  passage  over  its  entire  route  from  New  York  City  line  to 
Freeport  Village  line,  herein  described,  and  skail  not  exceed 
five  (5)  cents  for  any  five  miles  or  less  '\  If  the  highway 
commissioners  had  intended  these  italicized  words  (italicized 
here  and  not  italicized  in  the  franchise)  to  apply  to  some- 
thing besides  the  proportion  of  a  joint  rate,  they  would 
naturally  have  set  them  up  with  other  words  In  a  separate 
sentence.  A  claim  that  these  words,  fitting  in  well  to  the 
context  where  used,  also  apply  to  a  distinctly  separate  mat- 
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ter  hardly  appeals  to  the  imagination,  much  less  to  a  proper 
idea  of  the  application  of  rules  governing  the  construction  of 
statutes  or  written  instruments. 

As  the  paragraph  stands,  respondent  may  charge  up  to  15 
cents  for  the  ride  from  the  Freeport  line  to  the  New  York 
City  line;  5  cents  between  Kockville  Center  and  Freeport; 
and  subject  to  the  mileage  proportion  provision,  15  cents  for 
a  joint  fare  proportion  as  its  service  extends  over  the  whole 
line  up  to  the  city  line,  and  5  cents  for  its  joint  fare  propor- 
tion as  its  service  extends  over  the  line  a  distance  of  five 
miles  or  less,  however  disproportionate  that  may  be  as  com- 
pared with  15  cents  for  the  joint  fare  proportion  for  service 
over  the  whole  eight  miles  of  line.  The  franchise  fixes  only 
two  local  fares,  that  which  relates  to  service  over  the  whole 
line  and  that  which  relates  to  passage  between  Rockville 
Center  and  Freeport. 

We  are  unable  to  find  any  such  parity  of  situation  here  as 
existed  in  the  Edwards  case,  supra,  where  the  words  in  ques- 
tion applied  definitely  to  the  local  fare  and  were  repeated  as 
to  the  joint  fare.  Here  they  are  confined  to  action  upon  the 
share  of  the  joint  fare.  It  is  our  duty,  of  course,  to  construe 
a  franchise  provision  according  to  the  apparent  intent  of  the 
granting  municipal  body,  even  though  in  so  doing  an  unusual 
and  perhaps  illogical  arrangement  of  words  or  sentences  may 
result,  but  it  is  beyond  our  duty  or  power  to  give  a  meaning 
to  words  for  which  we  can  find  no  evident  intent  on  the  part 
of  the  grantor.  It  should  be  repeated  that  no  opinion  is  or 
can  be  expressed  here  upon  the  reasonableness  of  respondent's 
present  fares,  and  complainants  in  respect  thereto  are  not 
barred  by  the  franchise  fares  or  by  this  decision. 

The  complaints  must  be  dismissed. 
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In  the  Matter  of  the  Complaint  of  Employees  of  Hal- 
comb  Steel  Company  of  Syracuse  against  Syracuse, 
Lake  Shobe  and  Nobthebn  Railroad  Company. 

In  the  Matter  of  the  Complaint  of  Residents  of  Syracuse 
against  Sybacuse,  Lake  Shobe  and  Nobthebn  Rail- 
BOAD  Company  as  to  increased  rates  of  fare  between  Syra- 
cuse and  Long  Branch. 

In  the  Matter  of  the  Complaint  of  H.  Freeman  Johnson 
AND  Othebs  against  Sybacuse,  Lake  ^Shobe  and  Nor- 
thern Railroad  Company. 

a  rehearing  will  not  be  granted  pursuant  to  section  22  of  the  Public 
Service  Commissions  Law  for  the  purpose  of  allowing  the  applicant 
to  present  matters  for  the  consideration  of  the  Commission  which  it 
did  not  present  upon  the  first  hearing,  without  a  sufficient  reason  being 
presented  why  sucli  matters  were  not  brought  to  the  attention  of  the 
Conimiseion  on  the  first  hearing. 

A  street  surface  railroad  operating  within  the  limits  of  a  city  or 
incorporated  village  and  without  such  limits  and  transporting  passen- 
gers from  the  city  or  village  to  the  unincorporated  territory  upon  its 
line  is  not  absolutely  entitled  by  law  to  charge  five  cents  for  that  por- 
tion of  the  ride  which  lies  within  the  limits  of  the  city  or  incorporated 
village  in  addition  to  a  charge  made  for  the  ride  over  the  line  without 
the  limits  of  the  city  or  incorporated  village.  The  charge  made  for 
such  ride  is  subject  to  the  power  of  the  Commission  to  reduce  the  same 
provided  it  is  found  to  be  unjust  or  unreasonable.  The  principle  laid 
down  by  the  Commission  that  in  such  case  the  (.existence  of  the  city 
line  has  no  legal  bearing  upon  the  rate  of  fare  to  be  charged  reaffirmt-d. 

In  case  it  is  claimed  that  a  part  of  an  order  made  by  this  Commis- 
sion is  erroneous  because  unw^arranted  by  law,  the  proper  practice  is 
not  a  motion  for  a  rehearing  on  the  whole  case,  but  a  motion  to  modify 
the  order  by  striking  out  the  erroneous  part. 

Decided  August  8,  1912. 

^Yill^am  Nottingham  for  Syracuse,  Lake  Shore  and 
Xorthem  Railroad  Companv. 
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Stevens,  Chairman: 

The  Syracuse,  Lake  Shore  and  Northern  Railroad  Com- 
pany has  filed  a  petition  in  each  of  the  above  entitled  cases 
for  a  rehearing  therein  pursuant  to  section  22  of  the  Public 
Service  Commissions  Law.  The  facts  in  each  case  are  as 
follows  : 

On  the  11th  day  of  July,  1912,  an  order  was  made  in  the 
Halcomb  Steel  Company  case  reducing  the  rate  of  fare  to  be 
charged  by  the  railroad  company  between  its  terminal  in  the 
city  of  Syracuse  and  Stop  4  on  its  line  outside  of  the  city 
of  Syracuse  from  15  cents  for  a  round  trip  between  said 
points  to  10  cents,  with  the  option  to  the  company  to  put  in 
a  one-way  rate  of  not  exceeding  5  cents  in  each  direction 
between  its  Syracuse  teraiinal  and  Stop  4,  the  order  to  take 
eifect  the  10th  day  of  August,'  1912,  and  to  continue  in 
effect  for  a  period  of  at  least  three  years.  The  rate  which 
was  the  subject  of  investigation  in  this  case  was  an  increase 
made  October  6,  1911.  The  one-way  fare  between  the  points 
named  had  been  for  some  time  and  still  was  10  cents,  and 
prior  to  October  6,  1911,  the  round-trip  fare  especially 
established  for  the  men  who  reside  in  Syracuse  and  labor 
at  the  works  of  the  Halcomb  Steel  Company  was  the  same 
as  the  one-way  fare. 

On  the  23rd  day  of  July,  1911,  an  order  was  made  by  this 
Commission  in  the  Long  Branch  case  requiring  the  company 
to  cease  and  desist  on  or  before  August  10,  1912,  from  con- 
tinuing its  practice  of  limiting  its  summer  season  round- 
trip  tickets  sold  at  20  cents  to  one  day  for  use  in  traveling 
over  it5  line  between  Syracuse,  the  common  center,  and  Stop 
11,  known  as  Long  Branch,  and  the  company  was  required 
by  said  order  from  and  after  August  10,  1912,  and  for  a 
period  of  at  least  three  years  thereafter,  to  sell  its  20  cent 
round-trip  tickets  for  transportation  during  the  period 
between  ^fay  1st  and  September  30th  inclusive  in 
each  year,  under  terms  and  conditions  making  them 
crood  for  use  by  the  passenger  during  the  period  of  not 
1e?s  than  thirty  davs  from  date  of  sale.    It  was  also  bv  the 
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same  order  required  to  cease  and  desist  on  or  before  August 
10,  1912,  from  charging  its  present  cash  fare  of  15  cents 
for  a  single  trip  between  Stop  1  on  its  line  in  Syracuse  and 
Stop  11  on  its  line  known  as  Long  Branch,  and  the  maxi- 
mum fare  for  said  single  trip  was  established  by  said  order 
at  a  sum  not  exceeding  10  cents. 

On  the  23rd  day  of  July,  1912,  an  order  was  made  by 
this  Commission  in  the  Johnson  case  requiring  the  company 
to  desist  from  charging  its  present  cash  fare  of  10  cents  for 
one-way  transportation  between  any  point  in  Fulton  north 
of  Fourth  street  and  Stop  28  on  its  line  outside  of  the  city, 
and  the  maximum  fare  for  one  trip  over  its  line  between 
any  point  in  Fulton  north  of  Fourth  street  and  Stop  28  on 
its  line  outside  of  said  city  was  fixed  by  said  order  at  5  cents. 

In  each  of  the  above  cases  a  written  opinion  was  prepared 
by  Commissioner  Decker  and  approved  by  the  Commission, 
in  which  the  matters  in  controversy  were  fully  discussed, 
and  for  this  reason  they  require  no  re-statement  at  this  time. 

In  each  of  the  above  cases  the  respondent  states  three 
grounds  upon  which  it  desires  a  rehearing.  The  following 
is  quoted  in  full  from  the  application  in  the  Halcomb  Steel 
Company  case: 

That  said  order  reducing  fares  will  in  its  judgment  materially 
decrease  the  receipts  of  your  petitioner  from  its  said  railroad,  and 
that  said  reduction  of  fares  made  by  said  order  is  unjust  and  unreason- 
able, having  due  regard  among  other  things  to  a  reasonable  avera|re 
return  upon  the  capital  actually  expended  and  the  necessity  of  making 
reservation  out  of  income  lor  surplus  and  contingencies,  and  that  the 
income  of  your  petitioner  from  its  property  and  operations  is  insufficient 
to  afford  reasonable  return  upon  the  capital  invested  in  the  construc- 
tion and  equipment  of  its  said  railroad  and  that  therefore  said  reduction 
of  fares  amounts  substantially  to  a  confiscation  of  the  property 
of  the  said  railroad  company,  and  that  the  fare  charged  prior  to  said 
reduction  afforded  but  a  reasonable  compensation  for  the  services 
rendered. 

The  second  ground  upon  which  the  respondent  asks  for  a 
rehearing  is  also  quoted  from  the  same  petition,  as  follows: 

That  your  petitioner  desires  to  make  further  proof  relating  to  the 
cost  of  the  construction  and  equipment  of  its  railroad  property  in  order 
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to  establish  that  its  fares  attacked  in  this  proceeding  before  said 
reduction  were  just  and  reasonable  and  no  higher  than  it  was  entitled 
to  charge  by  law. 

It  is  not  alleged  in  the  petitions  for  rehearing  whether 
the  matters  suggested  in  these  extracts  were  or  were  not 
presented  by  the  respondent  for  the  consideration  of  the 
Commission  in  deciding  the  case.  If  they  were  not  pre- 
sented to  the  Commission  for  consideration  and  it  was  per- 
mitted to  pass  upon  the  matters  in  controversy  without 
its  attention  being  called  to  such  matters,  it  was  the  fault 
and  laches  of  the  company,  without  the  slightest  excuse  being 
suggested  in  the  application  why  it  did  not  present  such 
matters  and  make  them  a  part  of  the  facts  upon  which  the 
decisions  were  to  be  based.  The  practice  of  trying  a  con- 
troversy before  the  Commission  and  omitting  to  present  some 
material  view  of  the  case  for  consideration,  and  then,  after 
an  adverse  decision,  asking  to  have  the  case  reopened  in 
order  that  such  view  may  be  litigated,  is  one  which  the  Com- 
mission can  not  sanction.  The  proj)er  dispatch  of  its  busi- 
ness, and  proper  regard  for  the  time  and  expense  of  com- 
plainants, forbid  the  investigation  of  complaints  by  piece- 
meal. 

These  cases  were  not  hastily  disposed  of.  The  respondent 
was  fully  advised  before  final  submission  of  all  the  matters 
which  it  ought  to  present  for  determination,  and  if  it 
omitted  properly  to  try  its  case,  it  should  not  have  a  re-trial 
without  at  least  presenting  some  good  reason  why  it  failed  to 
present  a  material  defense  in  the  first  instance. 

If,  on  the  other  hand,  the  matters  under  discussion  were 
presented  for  the  consideration  of  the  Commission,  there  is 
no  all^ation  that  they  were  overlooked  or  in  any  manner 
disr^arded  by  the  Conmiission.  It  must  be  observed  that 
the  Commission  is  not  imfamiliar  with  the  amount  of  capital 
actually  expended  in  the  construction  of  respondent's  road, 
nor  is  it  unfamiliar  with  the  fact  that  a  reduction  in  fare  is 
frequently  accompanied  by  an  increase  of  gross  revenue. 

The  Commission  sees  no  just  reason  for  reopening  these 
cases  upon  the  grounds  above  stated. 
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The  third  ground  upon  which  a  rehearing  is  asked  is  as 
follows : 

That  in  view  of  the  aforesaid  order  of  the  Commission,  there  seems 
to  be  involved  in  this  proceeding  the  question  as  to  whether  or  not  the 
railroad  of  your  petitioner  is  a  street  surface  railroad  within  the  limits 
of  the  city  of  Syracuse  and  therefore  subject  to  the  provisions  of  law 
which  entitle  it  to  charge  a  5  cent  fare  for  any  transportation  given 
within  the  limits  of  said  city  over  <whatever  distance;  that  said  ques- 
tion was  not  directly  raised  at  the  former  hearing  and  your  petitioner 
had  no  opportunity  to  present  its  views  with  reference  thereto  and 
desires  to  be  heard  further  in  relation  to  said  matter.  That  it  is 
important  to  your  petitioner  to  have  it  definitely  determined  whether 
it  has  the  right  to  charge  a  fare  of  5  cents  for  the  transportation  of 
persons  upon  its  cars  within  the  said  limits  of  the  city  of  Syracuse 
in  addition  to  the  fare  charged  its  passengers  outside  the  city  limits, 
and  your  petitioner  desires  to  be  heard  before  said  Commission  with 
reference  to  said  question. 

The  petitioner  seems  to  think  that  it  may  be  a  street  sur- 
face railroad  within  the  limits  of  the  city  of  Syracuse,  and 
therefore  "  subject  to  the  provisions  of  law  which  entitle  it 
to  charge  a  five  cent  fare  for  any  transportation  given  within 
the  limits  of  said  city  over  whatever  distance''.  The  law 
referred  to  is  section  181  of  the  Railroad  Law,  being  a  part 
of  article  5  of  that  law,  and  the  pertinent  provisions  are  as 
follows : 

No  corporation  constructing  and  operating  a  railroad  under  the 
provisions  of  this  article  sliall  charge  any  passenger  more  than  five 
cents  for  one  continuous  ride  from  any  point  on  its  road  or  on  any 
road,  line  or  branch  operated  by  it  or  under  its  control  to  any  other 
point  thereon  or  any  connecting  branch  thereof  within  the  limits  of 
any  incorporated  city  or  village. 

This  provision  is  merely  restrictive  in  its  terms,  fixing  a 
maximum  fare  of  five  cents  for  the  service  mentioned.  It 
does  not  fix  five  cents  as  a  fare  which  the  respondent  is 
entitled  to  charge  as  a  matter  of  right,  which  right  can  not 
be  taken  away  from  it  by  the  l^slature  or  this  Commission. 
The  case  of  Business  Men's  Association  of  Ticonderoga  vs. 
The  Deldware  and  Hudson  Company,  2  P.  S.  C,  2nd  D., 
page  78,  is  in  point,  and  this  case  has  been  affirmed  by  the 
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Appellate  Division  of  the  Supreme  Court  (People  ex  rel. 
D.  £  H.  Co.  vs.  Pvb.  Service  Com.,  140  A.  D.  839). 

But  beyond  this,  section  181  of  the  Railroad  Law  itself 
contains  the  following  language: 

The  legislature  expressly  reserves  the  right  to  regulate  and  reduce 
the  rate  of  fare  on  any  railroad  constructed  and  operated  wholly  or  in 
part  under  such  chapter  or  under  the  provisions  of  this  article;  and 
the  Public  Service  Commission  shall  possess  the  same  power  to  be 
exercised  as  prescribed  in  the  Public  Service  Commissions  Law. 

We  think  that  the  statute  does  "  definitely  determine 
whether  or  not  the  respondent  has  the  right  to  charge  a  fare 
of  five  cents  for  the  transportation  of  persons  upon  its  cars 
within  the  city  limits  of  Syracuse  in  addition  to  the  fare 
charged  its  passengers  outside  of  said  limits,"  without  being 
subject  to  the  power  of  this  Commission  to  reduce  such  fare 
below  the  sum  of  five  cents. 

Subdivision  4  of  section  33  of  the  Public  Sen'ice  Com- 
missions Law  is  obviously  not  applicable  to  these  cases, 
whatever  its  interpretation  may  be. 

It  should  be  further  observed  that  in  two  cases  against  the 
same  managememt  decided  in  June,  1912,  upon  a  written 
opinion,  it  was  distinctly  held  by  the  Commission  that  for 
travel  in  and  out  of  the  city  the  location  of  the  city  line  is 
wholly  immAterial.  The  orders  in  these  cases  have  been 
accepted  by  the  respondent,  and  were  so  accepted  before  the 
decision  in  any  of  the  cases  now  under  consideration.  The 
respondent  was,  therefore,  before  these  cases  were  decided, 
fully  advised  of  the  position  of  the  Commission  upon  this 
question;  and  if  it  were  dissatisfied  with  that  position,  it 
should  have  made  objection  before  final  decision  tc  the  appli- 
cation of  the  principle  in  the  cases  still  under  litigation. 

In  the  Long  Branch  case  the  respondent  issues  and  sells 
round-trip  tickets  between  its  Syracuse  terminal  and  Long 
Branch,  or  Stop  11,  between  May  1st  and  September  30th, 
for  20  cents.  These  round-trip  tickets  have  a  one-day  limit, 
and  the  order  of  the  Commission  with  respect  to  them  was 
that  they  should  be  good  for  thirty  days  instead  of  one  day 
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between  May  Ist  and  September  30th.  The  respondent  in 
its  application  states  that  "  it  (said  order)  further  extenda 
the  period  during  which  the  aforesaid  excursion  round-trip 
tickets  may  be  used  to  November  1st,  and  thereby  compels 
your  petitioner  to  transport  passengers  between  Syracuse 
and  Long  Branch  at  reduced  excursion  rates  during  the 
month  of  October,  which  in  view  of  the  light  travel  during 
said  month  is  unjust  and  imreasonable ".  If  the  proper 
interpretation  of  the  order  is  that  the  20  cent  round-trip 
ticket  sold  on  September  30th  is  good  at  any  time  during  the 
month  of  October,  the  Commission  is  willing  to  entertain  a 
motion  to  modify  the  order  in  that  respect,  and  this  is  the 
proper  practice  instead  of  an  application  for  a  rehearing  in 
the  case.  Such  a  motion  may  be  made  if  the  respondent  so 
desires,  without  prejudice  upon  the  denial  of  this  applica- 
tion. 

The  respondent  further  objects  that  this  Commission  has 
no  power  or  authority  to  prescribe  the  terms  or  conditions 
under  which  it  shall  sell  reduced  or  excursion  tickets.  It  is 
probable  that  this  view  of  the  respondent  is  based  upon  the 
proviso  of  subdivision  4  of  section  33  of  the  Public  Service 
Commissions  Law,  reading  as  follows : 

Provided  that  all  special  round-trip  excursion  tickets  the  sale  of 
which  is  limited  to  less  than  thirty  days  .  .  .  shall  be  deemed 
exempt  from  such  regulation  by  the  Commission. 

The  preceding  portion  of  this  subdivision  impliedly  at 
least  recognizes  the  power  of  the  Commission  to  require  the 
sale  of  and  to  prescribe  just  and  reasonable  fares  for  roimd- 
trip  excursion  tickets;  and  the  proviso  just  quoted  takes 
special  round-trip  excursion  tickets,  the  sale  of  which  is 
limited  to  less  than  thirty  days,  from  under  the  powers 
recognized  by  the  preceding  portions  of  the  subdivision. 

In  this  case  the  sale  of  those  special  round-trip  excursion 
tickets  is  net  limited  to  less  than  thirty  days,  but  las  we 
understand,  the  sale  is  continued  from  May  1st  to  Sep- 
tember 30th,  and  the  restriction  of  one  day  is  not  upon  the 
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time  of  sale  but  upon  the  time  of  use  —  an  entirely  different 
thing. 

Subdivision  2  of  section  49  provides  thaA  unjust  and 
unreasonable  regulations  and  practices  of  any  railroad  cor- 
poration are  within  the  regulative  powers  of  this  Com- 
mission, and  that  the  Commission  shall  determine  upon 
complaint  the  reasonable  and  just  practices  to  be  thereafter 
ob3er\-ed  by  the  railroad  corporation. 

Lender  all  the  provisions  of  the  Public  Service  Commis- 
sions Law,  it  would  seem  that  the  Commission  has  power  to 
regulate  the  terms  of  use  of  round-trip  excursion  tickets 
except  in  the  precise  case  mentioned  in  the  proviso  herein- 
before quoted,  and  that  is  not  this  case. 

In  this  case,  in  addition  to  the  order  with  reference  to 
the  round-trip  excursion  tickets,  there  was  a  reduction  of 
fare.  A  rehearing  sliould  not  be  granted  so  as  to  interfere 
with  the  reduction  of  fare  upon  grounds  previously  stated. 
It  may,  however,  be  proper  to  hear  the  respondent  if  it 
should  so  desire  upon  the  question  of  law  which  is  discussed. 
This  can  easily  be  effected  by  a  motion  to  modify  the  order 
already  made  in  that  particular  without  a  reopening  of  the 
case,  since  nothing  but  a  question  of  law  is  raised  as  to  the 
power  of  the  Commission. 

The  following  disposition  of  these  cases  should  be  made: 
Xo  rehearing  should  be  granted  in  any  one  of  them.  The 
reduced  rates  of  fare  should  be  kept  in  operation  long  enough 
to  determine  by  practical  experience  whether  or  not  they 
produce  the  injurious  effects  feared  by  the  respondent.  It 
should  be  at  liberty  after  a  reasonable  time  to  move  again 
for  a  rehearing  upon  this  ground  provided  the  facts 
developed  by  operation  show  that  such  course  is  warranted. 
The  respondent  should  be  at  liberty  to  make  a  motion  to 
modify  the  order  in  the  Long  Branch  case  with  reference  to 
the  round-trip  excursion  tickets  so  that  such  tickets  shall  not 
be  good  for  use  after  September  30th,  or  to  strike  out  the 
entire  portion  of  the  order  relating  to  such  tickets,  or  both, 
as  it  may  desire. 
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In  the  Matter  of  the  Complaiiut  of  Residents  of  Dayton, 
Cattaraugus  County,  against  Erie  Railroad  Company, 
concerning  the  staition  at  Dayton. 

Improvements    to    the   station    of    the    Erie    Railroad    Company    at 
Dayton,  Cattaraugus  county,  ordered. 

Details  of  defective  condition  of  said  station  discussed. 

Decided  August  15,   11>12. 

/.  E.  Bixby  for  complainants. 

T,  H.  Burgess  for  Erie  Railroad  Company. 

Stevens,  Chairman: 

The  people  of  Dayton  make  verj'  bitter  complaint  against 
the  station  accommodations  afforded  by  the  Erie  railroad  at 
tihait  point.  The  Erie  has  made  answer  to  the  complaint, 
practically  admitting  that  the  situation  is  inadequately  taken 
caire  of  at  present,  and  offering  to  make  improvemeaits  wbich 
will  be  hereinafter  specified.  Hearings  have  been  had.  A 
considerable  time  has  been  allowed  to  elapse  since  said  hear- 
ings, the  Commission  indulging  tiie  hope  that  the  respondent 
would  feel,  upon  refleetion,  tiiat  the  situation  demanded  a 
new  station  in  a  more  favorable  location.  The  respondent, 
however,  does  not  accede  to  this  view,  and  accordingly  the 
case  must  be  dis])osed  of  upon  the  evidence  already  taken. 

OeneraJ  Conditions: 

The  station  and  its  surrounding  plattfoniis  lie  between  the 
tracks  of  the  Allegheny  division  and  the  tracks  of  a  spur  of 
the  Buffalo  and  Southwestern  division.  The  general  direc- 
tion of  these  tracks  at  this  point  is  north,  the  Allegheny 
Division  tracks  lying  upon  the  east  and  the  Southwestern 
tracks  upon  the  west. 

Upon  the  east  are  three  tracks;  upon  the  west  are  two 
tracks.  To  the  south  of  the  station  a  highway  crosses  these 
tracks,  the  center  of  the  highway  being  60  feet  from  the 
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southerly  ead  of  the  existing  platform.  Another  highway 
crosses  the  tracks  north  of  the  station. 

The  station  building  is  subsitautially  87  feet  long  by  18 
feet  6  inches,  external  measurement.  The  platform  on  the 
east)ea"ly  side  of  the  station  building  is  8  feet  8  inches  wide, 
and  on  the  westerly  side  it  is  about  9  feet  6  inches  in  width. 
The  platform  on  the  south  side  of  the  station  building  is  50 
feet  wide,  and  on  the  north  side  about  41  feet.  The  distance 
from  «the  station  building  to  the  milk  track  north  thoref mm 
is  51  feet. 

The  station  building  has  now  but  one  waiting  room,  the 
interior  measurement  being  about  17  by  23  feet.  There  is 
also  what  is  known  as  a  registry  room,  used  to  some  extent 
as  a  smoking  room,  about  9  by  17  feet.  The  freight  room 
is  situated  at  the  southerly  end  of  the  building,  and  is  now 
about  17  by  38  feet 

Traffic: 

The  local  passenger  traffic  at  this  point  is  small.  The 
importance  of  the  staition  lies  in  the  fact  that  it  is  a  transfer 
point  between  two  divii^iooB.  The  principal  congestion  is 
about  6  o'clock  in  the  afternoon,  at  which  time  four  trains 
arrive  at  the  station  within  a  period  of  half  an  hour,  two 
upon  the  Allegheny  division  and  two  upon  the  Southwestern. 
The  following  table  shows  the  schedule  of  time  in  force  at 
the  time  of  the  hearing,  with  the  directions  of  the  trains : 

Arrire  Leave 

Dunkirk  to  Salamanca 5 :55  0 :20 

Salamanca  to  Dunkirk 6 :03  6:18 

Buffalo  to  Jamestown 6 rOO  0 :  14 

Jamestown  to  Buffalo 6 :  16  6 :25 

It  would  seem  from  this  table  that  pai^sen^rers  from  pr>ints 
between  Dunkirk  and  Dayton  desiring  to  go  to  Buffalo  have 
to  wait  30  minutes.  Passengers  going  from  the  south  or 
from  Salamanca  to  Buffalo  have  to  wait  22  minutos.  Pas- 
sengers from  between  Dunkirk  and  Dayton  desiring  t^^  s^ 
to  Jamestown  have  to  wait  19  minutes.     Passengers  from 
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Salamanca  to  Jamestown  have  to  wait  11  minutes.  Pas- 
sengers from  BuflFalo  tx)  Salamanca  have  to  wait  14  minutes; 
and  from  Buffalo  to  Dunkirk,  12  minutes.  Passengers  from 
JamostowTi  to  Salamanca  have  to  wait  4  minutes ;  and  from 
JamestowTi  to  Dunkirk,  2  minutes. 

Xwnher  of  Transferred  Passengers: 

The  I'ospondent,  the  Erie  Kailroad  Company,  gave  evi- 
dence of  the  following  number  of  passengers  transferred  at 
this  station  during  the  entire  days  named : 

1911:  April  17,  210;  April  18,  16G;  April  19,  142; 
April  20,  137. 

The  respondent  also  gave  evidence  that  the  number  trans- 
ferred at  about  G  o'clock  in  the  afternoon  was  as  follows: 
April  17,  106 ;  April  18,  85 ;  April  19,  79 ;  April  20,  80. 

The  complainants  gave  evidence  of  111  transferring  at  6 
o'clock  on  November  28,  1910,  and  126  on  November  ^th. 
The  complainants  also  gave  evidence  of  a  total  of  394  transr- 
ferring  on  the  24tli  of  December  for  the  entire  day. 

The  conditions  existing  at  this  station  at  the  meeting  of 
the  four  trains  about  6  o'clock  in  the  afternoon  are  very 
familiar  to  tlie  Chairman  of  the  Commission,  he  having 
observ^ed  the  same  practically  once  a  week  for  upward  of 
four  years.  The  conditions  at  other  times  are  also  familiar 
to  him.  he  having  been  at  the  station  at  other  hours  of  the 
day  frequently. 

The  proper  method  to  consider  this  case  is  to  take  up  the 
separate  points  of  complaint  and  consider  them  by  them- 
selves. 

CajKicifi/  of  Waiting  Rooms: 

There  is  at  present  practically  but  one  waiting  room, 
which  is  substantially  17  by  23  feet,  thus  containing  391 
square  feet  of  floor  space.  The  height  of  the  room  is  between 
9  and  10  feet,  so  that  the  number  of  cubic  feet  in  the  room 
is  about  3900.  The  sole  ventilation  is  by  the  doora,  of  which 
there  are  two.  The  windows  are  never  used  for  this  purpose 
so  far  as  the  evidence  or  observation  goes,  and  an  inspecrtion 
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shows  that  they  are  nailed  down  eo  that  it  is  impassible  to 
raise  them  without  removing  nails  which  are  firmly  driven 
into  the  wall.  The  heating  is  by  a  coal  stove  placed  in  the 
middle  of  the  room.  It  is  not  proposed  to  increase  the 
capacity  of  this  waiting  room,  or  to  change  it  in  any  respect. 

Comment:  The  conditions  in  this  waiting  room  are 
intolerable.  It  is  inadequate  in  size.  At  times,  when  the 
weather  permits  the  doors  to  be  opened,  the  condition  as  to, 
ventilation  is  perhaps  such  as  not  to  deserve  criticism-  In 
cold  and  stormy  weather,  when  the  doors  must  be  closed, 
there  is  no  ventilation,  and  it  is  entirely  unfit  at  times  for 
occupancy  as  a  waiting  room,  owing  to  the  lack  of  ventila- 
tion and  the  method  of  heating,  which  vitiates  the  air  very 
rapidly. 

What  is  known  as  the  registry  room  is  at  present  about  9 
by  17  feet,  inside  measurement,  thus  containing  about  153 
square  feet  floor  space.  It  has  a  few  seats  and  is  used  to 
9ome  extent  as  a  waiting  room.  It  is  proposed  to  enlarge 
this  room  by  adding  thereto  a  space  about  11  by  17  feet  taken 
from  the  freight  house.  As  thus  enlarged  it  will  contain  a 
floor  space  of  practically  326  square  feet,  the  dimensions  of 
the  room  being  16  feet  6  inches  by  19  feet  9  inches.  As 
enlarged,  so  far  as  appears  from  the  plans  submitted,  the 
only  ventilation  will  be  by  the  two  doors.  The  room  will 
be  large  enough  for  the  purposes  for  which  it  is  designed. 
The  ventilation  will  be  bad,  and  would  be  bad  under  any 
conditions,  the  class  of  people  using  it  for  a  smoking  room 
being  such  that  it  is  their  pleasure  to  vitiate  and  defile  the 
atmosphere.  No  better  conditions  should  be  insisted  upon 
for  them. 

Conclusion:  More  waiting  room  space  is  Tequirod  for 
women,  children,  and  men  whose  sensibilities  require  them 
to  have  a  measure  of  pure  air. 

Freight  H<mse: 

The  freight  house  at  present  is  substantially  39  feet  in 
length  by  17  feet  in  width.    There  is  complaint  on  the  part 
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of  consignees  that  it  is  inadequate  in  size  and  that  it  is  diffi- 
cult at  times  to  get  freight  out  of  it,  and  that  at  times 
freight  has  to  remain  exposed  upon  the  platform  because  of 
lack  of  size  of  the  freight  house. 

The  company  proposes  to  reduoe  the  size  by  cutting  off 
11  feet  from  the  northerly  end,  thus  reducing  its  dimensions 
to  practically  17  by  28  feet.  The  agent  testifies  that  the 
space  thus  remaining  will  be  sufficient  for  freight  purposes. 

Commenit:  In  view  of  the  statement  of  facts,  it  is  impos- 
sible to  determine  whether  the  freight  house  will  be  adequate 
in  size  if  its  dimensions  be  reduced  as  proposed  by  the 
company. 

Roof  of  Station  Building: 

It  is  complained  that  the  station  building  has  no  over- 
hang to  the  roof,  there  bedng  only  a  slight  projection  of  the 
eaves  of  say  one  foot  from  the  side  of  the  building ;  and  that 
owing  to  this  fact,  in  rainy  weather  the  roof  water  is  not 
properly  taken  care  of  and  comes  down  on  the  platforms 
adjoining  the  building. 

This  complaint  is  not  disputed  by  the  respondent,  and  the 
respondent  recognizes  its  justice  by  proposing  to  make  an 
overhang  by  adding  to  the  roof. 

Comment :  The  proposed  overhang  takes  care  of  the 
objection  adequately. 

Platform  Space: 

The  platform  space  as  it  exists  at  present  may  be  described 
as  follows :  South  of  the  station  it  is  50  feet  in  length ;  north 
of  the  station  it  is  51  feet  in  lengtli,  measuring  to  the  tracks 
upon  which  the  milk  truck  stands.  It  is  difficult  to  determine 
where  the  platform  of  this  end  of  the  station  ends,  but  it  is 
practically  about  41  feet  north  of  the  building.  The  plat- 
form on  the  east  side  of  the  building  is  8  feet  8  inches  in 
width,  and  on  the  west  side  of  the  building  9  feet  4  inches 
in  width  at  the  north  end,  each  platform  being  an  inch  or 
two  wider  at  the  southerly  end. 
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In  its  proposed  plan  the  company,  instead  of  enlarging, 
diminishes  the  platform  space  as  follows:  The  platform 
upon  the  south  end  is  to  be  practically  38  feet  in  length 
instead  of  50  feet  in  length.  Upon  the  north  end  it  is  to  be 
3S  feet  in  length  instead  of  41  feet  in  length.  The  plat- 
form on  the  east  side  of  the  building  next  to  the  'running 
tracks  is  to  remain  as  at  preeent.  Upon  the  west  si-de  the 
platform  is  to  be  widened  somewhat:  the  precise  distance 
does  not  appear,  but  it  is  practically  two  feet 

Comment :  The  platform  area  as  at  present  constituted  is 
inadequate.  It  is  not  sufBcient  properly  to  take  care  of  the 
crowds  which  are  frequently  there.  Upon  the  southerly  end 
of  the  sittiticn  building  it  is  frequently  used  for  the  storage 
of  freight ;  and  in  addition  to  accommodating  the  public,  the 
platform  is  used  for  the  storage  of  the  trucks  used  at  the 
station,  consisting  of  8  large  trucks  which  are  generally 
placed  upon  the  platform  at  the  southerly  end.  These  trucks 
frequently  stand  upon  the  platform  loaded  with  freight  upon 
the  arrival  of  trains,  and  of  course  are  in  use  while  trains 
are  there  for  transferring  baggage  from  one  train  to  another. 
The  platform  being  inadequate  at  the  present  tinoe  for 
the  accommodation  of  the  people  who  are  obliged  to  wait,, 
the  proposal  of  the  company  to  diminish  the  size  of  the  plat- 
form is  inadmissible. 

Shelter  from  Weather: 

At  present  the  only  shelter  from  rain  or  storm  is  that 
afforded  by  the  waiting  room.  The  company  proposes  to 
remedy  this  dijficulty  by  constructing  canopies  at  both  ends 
of  the  fiFtation  building,  which  canopies  are  subeitantially  each 
16  feet  in  width  by  36  feet  in  length. 

Commemt:  These  canopies  would  be  an  excellent  addition 
to  the  station.  They  would  afford  during  the  summer  season 
proteetioii  from  rain  and  from  the  hot  sun,  and  with  a  few 
seats  provided  outside  would  supplement  the  waiting  tooto 
space  very  nicely,  and  in  proper  weather  oondition*  would 
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probably  afford  adequate  waiting  room  space  for  the  station. 
They  are  not,  however,  of  any  particular  benefit  in  the 
winter  season  except  they  might  shelter  to  some  extent  dur- 
ing a  snow  storm.  They  afford  no  protection  against  cold, 
and  therefore  do  not  supplement  the  waiting  room  space 
during  the  winter  season.  In  short,  they  serve  exceedingly 
well  the  purposes  of  a  canopy,  but  do  nothing  more. 

Plaiform  Space  with  Reference  to  Trains: 

The  length  of  the  platforms  upon  the  Allegheny  division 
is  not  seriously  complained  of.  The  trains  are  short,  and  in 
practical  working  the  platforms  can  be  accepted  as  reasonably 
adequate.  It  would  be  better  if  they  were  somewliat  longer, 
but  the  matter  is  not  serious  enough  to  demand  further 
comment. 

Upon  the  Southwestern  division,  or  west  side  of  the  sta- 
tion building,  the  matter  is  very  serious.  The  total  length  of 
the  proposed  platform  is  163  feet  Trains  are  frequently 
run  upon  this  divisicn  whicb  consist  of  4  coaches  and  3  bag- 
gage, express,  and  milk  cars.  The  length  of  the  coaches  is 
shown  by  respondent's  evidence  to  be  70  feet,  and  of  the 
baggage,  express,  and  milk  cars  about  65  feet,  so  that  the 
length  of  the  7  cars  combined  is  475  feet  The  length  of 
the  3  baggage  cars  is  195  feet,  being  32  feet  longer  than  the 
length  of  the  entire  platform.  In  the  handling  of  the  freight, 
milk,  and  baggage,  the  baggage  caTs  stop  at  the  platform  so 
that  they  occupy  substantially  the  entire  platform,  while  the 
passenger  coaches  have  no  platform  whatsoever  for  their  use. 
A  train  coming  from  the  south  and  going  to  Buffalo  runs 
into  the  station  with  the  engine  ahead.  The  front  baggage 
ear  stops  about  where  the  milk  tracks  are,  and  frequently 
the  only  way  of  getting  in  or  out  of  the  coaches  from  or  upon 
the  platform  is  at  the  front  end  of  the  smoking  car.  The 
coaches  in  this  case  extend  back  across  the  public  highway. 
A  train  going  west  to  Jamestown  backs  in.  In  this  case  the 
coaches  extend  to  the  north  of  the  platform,  so  that  passen- 
gers  have    to    alight   north    of  the  platform   except   that 
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generally  the  front  platform  of  the  smoking  coach  is  oppo- 
site the  north  end  of  the  station  pla.tfonn.  Of  oourse  these 
conditions  are  not  invariable,  and  the  above  is  a  description 
of  what  usually  happens.  The  platform  is  utteriy  inade- 
quate as  to-  length  on  this  side  of  the  station,  and  no  plan  can 
be  considered  which  does  not  provide  a  reasonable  length  of 
platform  at  this  point. 

It  is  true  that  north  of  the  platform  some  cinders  have  been 
spread  which  constitute  to  some  extent  a  cinder  walk.  Cin- 
ders are  utterly  unfit  for  this  purpose  and  can  not  bo  con- 
sidered as  in  any  way  affording  reasonable  or  proper  accom- 
modations to  the  public. 
Charucter  of  Plaiform: 

The  existing  platform  is  composed  of  crushed  stone  of 
some  description.  Owing  to  its  characteristics  it  is  intoler- 
able as  a  platform.  The  company  very  properly  recognizes 
its  poor  quality  and  proposes  to  substitute  therefor  a  plat- 
form of  concrete.  A  oanorete  platform  can  not  be  exoellc^d 
for  this  purpose  at  this  place,  and  the  proposition  of  the  com- 
pany as  to  character  of  platform  is  therefore  acceptable  in 
every  respect. 

Approaches  to  Freight  House: 

The  approach  to  the  freight  house  is  only  from  the  south, 
from  the  public  highway  crossing  the  tracks.  Severe  com- 
plaint is  made  by  consignees  having  occasion  to  use  this 
freight  house  that  the  approaches  are  utterly  inadequate 
owing  to  the  constricted  space  between  the  running  tracks, 
the  switching  of  trains,  and  the  general  difficulty  of  gettinir 
fmght  out  It  is  unnecessary  to  recapitulate  the  evidence. 
It  is  wholly  undisputed. 

The  company  makes  no  proposition  whatsoever  to  better 
the  conditions  in  this  respect.  It  is  difficult  to  see  what  the 
company  could  do  to  better  these  conditions,  assuming  that 
the  station  remains  in  its  present  location.  There  is  only  a 
certain  amount  of  space  available  which  can  not  be  enlarged 
owing  to  the  location  of  the  tracks.     If  the  station  remains 
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between  the  running  tracks  of  the  two  divisions,  it  does  not 
appear  to  be  practicable  to  improve  the  fredght  conditions 
materially. 

Toilet  Accortwiodations: 

There  is  no  dispute  in  the  evidence  about  these  conditions. 
The  facts  are  set  out  fully  in  the  complaint,  which  is  sup- 
ported to  some  extent  by  the  evidence.  The  ^allegations  in 
the  complaint  are  not  denied,  either  in  the  answer  or  by  the 
evidence. 

The  company  makes  no  proposition  to  improve  these 
accommodations  in  any  respect.  It  does  allege  that  it  has 
not  a  suflSjcient  water  supply  so  that  it  can  use  water  in  this 
connection.  Its  proof  upon  this  point  is  not  satisfactory.  It 
is  also  possible  to  improve  the  accommodations  without  the 
use  of  water  to  some  extent,  but  this  can  only  be  accomplished 
by  a  desire  on  the  part  of  the  pe5i)ondent  to  aflFord  decent 
accommodations  to  its  patrons. 

General  Appearance  of  the  Station: 

The  general  appearance  of  the  station  building  is,  to  say 
the  least,  not  inviting.  It  was  constructed  many  years  ago 
and  along  lines  which  would  not  be  approved  at  the  present 
time.  It  would  be  very  regrettable  to  have  it  perpetuated, 
hut  upon  this  point  the  Commission  would  not  feeJ  that  any 
power  which  it  may  have  should  be  exercised.  The  usual 
disfiguring  advertising  signs  are  there,  and  of  course 
accentuate  the  situation. 

General  Conclusions: 

The  foregoing  detailed  review  of  the  situation  shows  that 
the  proposed  improvements  of  the  respondent  are  not  ade- 
quate in  respect  of  — 

(a)  Waiting  rooms; 

(h)   Platform  space; 

(c)  Length  of  platform ; 

(d)  Approach  to  freight  house; 
(p)   Toilet  accommodations. 
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It  is  also  uncertain  whether  the  freight  house  a<*e(>nnno- 
tlations  will  be  sufficient  if  made  as  proposed. 

Change  of  Location  of  Station: 

At  the  first  hearing  in  this  oase  there  was  a  discussion 
regarding  change  of  location.  It  is  unneoessary  to  recite 
what  occurred  on  that  occasion,  except  to  say  that  an 
adjournment  was  had  to  enable  the  company  to  investigate 
that  question  and  to  report  to  the  Commission.  At  tlie  final 
hearing  the  company  made  no  report  as  to  what  it  had  investi- 
gated or  what  plan  it  had  considered.  The  superintendent 
of  the  Allegheny  division  simply  testified  tJiat  he  had  heard 
that  the  proposed  improvements  would  cost  $30,000,  which 
was  oonsidered  to  be  excessive  in  view  of  the  benefits  to  be 
derived.  It  is  unknown  to  the  Commission  what  was  covered 
by  this  estimate  of  $30,000.  The  engineer  was  not  produced 
nor  was  there  any  description  given  of  the  difficulties  to  be 
overcome  or  the  plan  paased  upon.  The  condition  of  tlie 
case  in  this  respect  is  imsatisfaotory. 

It  would  be  much  better  to  have  the  station  upon  the 
Buffalo  and  Southwestern  division  instead  of  the  Allegheny 
division.  It  is  true  that  the  expense  might  be  so  great  as 
to  prohibit  the  change.  It  is  true  that  a  change  should  not 
be  made  at  an  excessive  cost.  A  station  building,  adequate 
in  size  and  complete  in  its  appointments  and  which  would 
last  for  an  indefinite  time  in  the  future,  could  be  constructed 
for  $6000.  That  the  necessary  changes  in  track  layout 
would  cost  $24,000  does  not  seem  reasonable  in  the  absence 
of  detailed  engineering  estimates. 

The  Commission  does  not  feel  justified  in  ordering  a  now 
station,  and  accordingly  must  confine  itself  to  directing  such 
repairs  and  changes  vnth  respect  to  the  existing  station  as 
the  surroundings  pennit. 
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In  the  Matter  of  the  Discontinuance  of  Operation  of  the 
Cayuga  Heights  Li^e  of  the  Ithaca  Street  Railway 
Company  by  John  W.  Dwight  and  Roger  B.  WiultIAMs, 
JR.,  as  Receivers  of  the  Property  of  the  Ithaca  Street 
Railway  Company. 

The  receivers  of  the  Ithaca  Street  Railway  Company  discontinued 
the  operating  of  street  cars  on  a  track  known  as  the  Cayuga  Heights 
line.  The  company  had  been  operating  over  this  line  for  several  years 
prior  to  the  receivership,  and  the  receivers  had  continued  operating 
for  a  period  of  six  months  lacking  one  day.  The  line  was  constructed 
by  the  Ithaca  and  Cayuga  Heights  Railway  Company  about  the  year 
1906,  and  upon  completion  of  construction  was  leased  by  that  company 
to  the  Ithaca  Street  Railway  Company  for  a  term  of  ninety-nine  years 
commencing  the  1st  day  of  October,  1905.  At  practically  the  same 
time,  the  Ithaca  Street  Railway  Company  became  the  owner  of  the 
entire  capital  stock  of  the  Ithaca  and  Cayuga  Heights  Railway  Com- 
pany, and  also  guaranteed  the  payment  of  all  of  the  bonds  issued  by 
that  company,  amounting  to  $40,000. 

The  Ithaca  Street  Railway  Company  commenced  operating  the  line 
and  continued  operations  until  the  receivership.  Subsequently  the 
Ithaca  Street  Railway  Company  took  various  actions  looking  toward 
a  merger  of  the  Ithaca  and  Cayuga  Heights  company,  and  reported  to 
this  Commission  that  such  merger  had  taken  place.  Also,  in  1907  it 
procured  authorization  from  the  Board  of  Railroad  Commissioners  to 
place  a  mortgage  upon  its  property,  and  in  such  mortgage  it  described 
the  Cayuga  Heights  line  as  being  owned  by  it  and  subjected  it  to  the 
lien  of  the  mortgage.  It  was  upon  the  foreclosure  of  this  mortgage 
that  the  receivers  were  appointed.  The  bonds  issued  by  the  Ithaca 
and  Cayuga  Heights  Railway  Company  to  the  amount  of  $40,000  were 
retired  by  the  Ithaca  company  by  issuing  to  the  holders  thereof  other 
bonds  of  like  par  value,  issued  upon  the  security  of  the  mortgage 
being  foreclosed,  and  which  described  the  Cayuga  Heights  line  as  a 
part  of  the  property  of  the  Ithaca  Street  Railway  Company.  In  the 
proceedings  to  merge  the  Cayuga  Heights  company,  no  certificate  was 
ever  filed  with  the  Secretary  of  State,  as  is  required  by  section  15 
of  the  Stock  Corporation  Law. 

Upon  a  proceeding  requiring  the  receivers  to  show  cause  why  they 
should  not  be  required  to  resume  operations  over  the  Cayuga  Heights 
line,  the  position  taken  by  them  was  that  the  Ithaca  Street  Railway 
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Company  was  merely  the  lessee  of  that  line,  and  as  receivers  they  had 
the  power  to  discontinue  operations  under  an  executory  lease  of  the 
character  of  the  one  in  question.    Held  — 

1.  That  the  receivers  are  subject  to  the  jurisdiction  and  supervision 
of  this  Commission,  and  are  subject  to  the  exercise  of  all  the  powers 
conferred  upon  the  Commission  by  sections  50  and  61  of  the  Public 
Service  Commissions  Law. 

2.  That  under  all  of  the  circumstances  of  the  case,  which  are  fully 
detailed  in  the  opinion,  the  receivers  had  no  power  to  discontinue 
operations  upon  the  Cayuga  Heights  line  without  the  consent  of  the 
Commission. 

3.  That  the  Cayuga  Heights  property  having  been  described  in  the 
mortgage  as  the  property  of  the  Ithaca  Street  Railway  Company,  and 
the  order  of  appointment  having  constituted  the  receivers  the 
receivers  of  that  particular  property,  they  were  not  at  liberty,  being 
mere  custodians  of  the  property,  to  disavow  the  ownership  of  the 
property  by  the  Ithaca  Street  Railway  Company,  and  that  it  was  for 
the  court  appointing  them  to  pass  upon  that  question. 

4.  That  the  receivers  having  retained  in  their  possession  a  part 
of  the  alleged  leased  property  and  continuing  the  use  of  the  same, 
were  not  at  liberty  to  disavow  the  lease  as  to  the  remainder  of  the 
property. 

Decided  September  18,  1912. 

Charles  E.  Hotchkiss  attorney  for  the  receivers. 

J.  T,  Newman  and  C,  H.  Blood  for  various  interests. 

Stevens,  Chairman: 

Beginning  about  the  25th  day  of  July,  1905,  the  Ithaca 
Street  Eailway  Company  operated  continuously  from  that 
date  to  the  6th  day  of  January,  1912,  a  certain  railroad 
track  in  the  city  of  Ithaca  which  will  be  designated  as  the 
Cayuga  Heights  line,  which  extends  from  the  Thurston 
Avenue  junction  northerly  to  a  point  opposite  the  residence 
of  Charles  Ezra  Cornell,  a  distance  of  about  4200  feet.  On 
the  6th  day  of  January,  1912,  John  W.  D wight  and  Eoger 
B.  Williams,  jr.,  were  by  an  order  of  the  Supreme  Court  of 
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the  State  of  New  York  duly  appointed  temporary  receivers 
pendente  lite  of  the  property  of  the  Ithaca  Street  Railway 
Company.  As  such  receivers  they  immediately  qualified 
and  took  possession  of  the  property  of  that  company,  and 
under  the  order  of  the  court  have  been  operating  it  since 
said  January  6th,  and  are  now  in  possession  of  the  property 
of  the  company  and  operating  the  same  as  a  street  railway. 
The  receivers  operated  the  Cayuga  Heights  line  until  the  5th 
day  of  July,  1912,  and  on  this  date  they  discontinued  opera- 
tions over  said  line.  The  fact  of  such  discontinuance  having 
been  brought  to  the  attention  of  the  Commission,  it  issued 
an  order  requiring  the  receivers  to  show  cause  why  they 
should  not  be  required  to  resume  operations  over  it.  Upon 
the  return  day  of  the  order  they  appeared  by  counsel,  and 
certain  citizens  and  associations  of  the  city  of  Ithaca  also 
appeared  in  the  proceeding  asking  for  an  order  of  the 
Commission  requiring  the  receivers  to  resume  operations. 

The  answer  interposed  by  counsel  for  the  receivers  was  in 
substance  that  the  Cayuga  Heights  line  was  not  the  property 
of  the  Ithaca  Street  Railway  Company,  but  was  a  leased 
line,  and  that  the  order  appointing  the  receivers  provided 
expressly  that  they  should  have  six  months'  time  in  which 
to  investigate  the  question  of  any  leases  that  might  be  held 
by  the  Ithaca  Street  Railway  Company  as  lessee,  and  in 
which  to  exercise  their  option  as  to  whether  they  should 
continue  to  act  under  the  leases  or  to  decline  to  proceed 
further;  that  the  receivers  tested  out  the  operation  of  the 
property  for  six  months,  the  time  limited  by  the  order,  and 
at  the  expiration  of  the  six  months  they  reached  the  con- 
clusion that  the  longer  operation  of  this  piece  of  track  was 
a  great  burden  upK>n  the  balance  of  the  property  and  that 
they  were  not  justified  in  continuing  operations  over  it. 

The  proposition  of  law  for  which  the  receivers,  through 
their  counsel,  contended,  was  stated  as  follows  by  counsel: 

These  receivers  do  not  own  the  lease.  They  are  not  vested  with  the 
title  to  the  lease.     They  are  not  vested  with  the  obligation  to  affirm 
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that  lease  or  to  operate  under  it.  They  are  not  the  assignees  of  the 
lease.  They  have  no  shadow  of  title  to  it  whatsoever.  They  are  mere 
custodians  of  the  court,  the  mere  arm  of  the  court  to  operate  under 
the  instructions  of  the  court,  and  if  they  find  that  it  is  a  losing 
proposition  on  the  whole,  all  things  considered,  that  they  should  not 
burdeh  and  must  not  burden  the  other  properties  in  their  hands  and 
affect  the  rights  of  the  creditors,  stockholders,  and  other  persons 
interested  in  the  Ithaca  Street  Railway  Company  by  taking  the  earn- 
ings of  that  company  to  pay  for  the  enormous  deficits  in  the  operation 
of  the  so  called  leased  line.  Therefore,  acting  under  that  authority, 
the  receivers  have  ceased  to  operate. 

The  receivers  and  the  parties  asking  for  the  resumption 
of  operations  over  the  line  have  submitted  to  the  Commis- 
sion certain  stipulations,  and  also  a  mass  of  evidence  which 
they  have  taken  upon  the  facts  in  the  case.  For  the  sake 
of  clearness,  there  will  first  be  stated  the  facts  upon  which 
the  receivers  rely  for  their  defense,  without  reference  to 
those  other  facts  which  are  relied  upon  by  their  opponents. 
These  latter  facts  will  be  stated  subsequently  in  their  order. 

The  Ithaca  and  Cayuga  Heights  Railway  Company  was 
incorpor-ated  pursuant  to  the  laws  of  this  State  on  or  about 
September  27,  1004.  The  moving  parties  in  the  incorpora- 
tion were  Jared  T.  Xewman  and  Charles  H.  Blood,  who 
entered  into  an  agreement  with  the  Ithaca  Street  Railway 
Company  for  the  incorporation  of  said  company  and  the 
construction  of  a  road  by  it,  such  agreement  being  in  writing 
and  made  a  part  of  the  exhibits  in  the  case;  but  it  seems 
unnecessary  to  set  that  forth  in  detail. 

The  Cayuga  Heights  line  is  a  part  of  the  road  which  was 
constructed  by  the  Ithaca  and  Cayuga  Heights  Railway  Com- 
pany. The  cost  of  construction  and  equipment  of  the  road 
was  $47,405.17,  $40,000  of  which  was  furnished  by  New- 
man and  Blood,  who  also  furnished  one-half  of  the  excess 
above  $40,000,  to  wit  $3702.58.  The  remaining  one-half  of 
such  excess  was  paid  by  the  Ithaca  Street  Railway  Company. 
A  settlement  of  the  account  between  Newman  and  Blood  on 
the  one  hand  and  the  Ithaca  Street  Railway  Company  on 
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the  other  was  made  on  or  about  the  6th  day  of  IsTovember, 
1905.  On  that  day  the  following  transactions  took  place: 
All  of  the  stock  of  the  Ithaca  and  Cayuga  Heights  company 
was  surrendered  and  a  stock  certificate  for  five  hundred 
shares,  being  the  entire  capital  stock,  was  duly  issued  to 
the  Ithaca  Street  Railway  Company,  and  has  ever  since 
been  and  now  is  held  by  the  said  Ithaca  Street  Railway 
Company.  It  has  at  all  times  since  said  date  been  the 
owner  of  the  entire  capital  stock  of  the  company.  On  the 
same  day  a  lease  of  the  physical  property  of  the  Cayuga 
Heights  company  was  executed  by  that  company  to  the 
Ithaca  Street  Railway  Company,  for  a  term  of  ninety-nine 
years  commencing  on  the  1st  day  of  October,  1905,  and 
ending  the  30th  day  of  September,  2004.  The  lease  covered 
the  entire  physical  property  of  the  lessor,  which  at  that  time 
consisted  of  something  over  two  miles  of  track,  5  double 
motor  equipments,  4  open  car  bodies  with  trucks,  2  closed 
car  bodies,  2  miles  of  feeder  wire  extending  from  the  power 
house  on  State  street  to  Renwick,  and  tools  and  supplies  on 
hand  of  the  value  of  $100.  The  cost  of  the  equipment 
mentioned  is  stated  in  the  lease  to  have  been  $12,342.75, 
and  is  a  part  of  the  construction  cost  hereinbefore  mentioned. 

The  Ithaca  and  Cayuga  Heights  company  also  executed 
a  first  mortgage  upon  all  of  its  property  to  secure  an  issue 
of  bonds  to  the  amount  of  $40,000,  which  bonds  were  issued 
to  Newman  and  Blood  in  payment  for  the  moneys  advanced 
for  the  construction  of  the  road. 

The  status  thus  established  is  claimed  by  the  receivers  to 
exist,  so  far  as  the  legal  relations  of  the  two  companies  are 
concerned,  at  the  present  time.  They  assert  that  the  Ithaca 
Street  Railway  Company  has  at  all  times  been  in  possession 
and  operation  of  the  leased  property  under  and  by  virtue  of 
the  terms  of  the  lease  and  not  otherwise,  and  it  is  upon  these 
facts  that  they  base  their  right  to  cease  operations  over  the 
Cayuga  Heights  line. 
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They  cite  in  support  of  their  contention  a  well  known 
line  of  cases  which  unquestionably  establish  the  following 
propositions  of  law: 

The  ordinary  chancery  receiver  is  clothed  with  no  estate  in  the 
property,  but  is  a  mere  custodian  of  it  for  the  court;  and,  by  special 
authority,  may  become  an  officer  of  the  coifrt  to  effect  a  sale  of  the 
property,  if  that  be  deemed  necessary,  for  the  benefit  of  the  parties 
concerned.  If  the  order  of  the  court,  under  which  the  receiver  acts, 
embraces  the  leasehold  estate,  it  becomes  his  duty,  of  course,  to  take 
possession  of  it.  But  he  does  not,  by  taking  such  possession,  become 
assignee  of  the  term,  in  any  proper  sense  of  the  word.  He  holds  that, 
as  he  would  hold  any  other  personal  property  involved,  for  and  as 
the  hand  of  the  court,  and  not  as  assignee  of  the  term. 

The  rule  is  well  settled  that  a  receiver  in  taking  possession  of  a 
leased  road  is  entitled  to  a  reasonable  time  in  which  to  decide  whether 
the  interests  of  his  trust  will  be  better  subserved  by  making  the  lease 
his  own  or  by  returning  the  property  to  the  lessor. 

It  is  unnecessary  to  cite  any  of  the  cases  in  which  this 
principle  has  been  enforced,  since  the  proposition  has  become 
BO  elementary  in  the  law  that  there  is  no  question  to  be 
raised  about  it  upon  the  facts  hereinbefore  stated.  There 
are,  however,  a  series  of  other  facts  to  which  attention  should 
now  be  called,  and  which  it  is  claimed  change  the  situation 
entirely  from  that  hereinbefore  presented.  These  facts  are 
as  follows: 

Prior  to  about  May,  1907,  practically  all  of  the  stock  of 
the  Ithaca  Street  Railway  Company  was  owned  by  one  E.  G. 
Wyckoff.  At  some  time  in  the  Spring  of  1007  Wyckoff 
seems  to  have  transferred  his  interest  in  this  company  to 
one  A.  H.  Flint,  and  on  the  21st  day  of  May,  1908,  Flint 
was  the  owner  of  3233  shares  out  of  a  total  of  3250.  At 
a  meeting  of  the  board  of  directors  of  the  company  held 
May  25,  1907,  at  which  Mr.  Wyckoff,  who  then  owned  3219 
shares  of  stock,  was  present,  he  being  president  of  the 
company  and  director  at  that  time,  resolutions  were  unani- 
mously adopted  as  follows : 

Resolved,  That  the  consent  of  the  Ithaca  Street  Railway  Company 
as  the  owner  of  all  capital  stock  of  the  Ithaca  and  Cayuga  Heights 
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Railway  and  of  the  Cayuga  Lake  Electric  Railroad  Company  be  giyen 
to  the  transfer  by  said  Ithaca  and  Cayuga  Heights  Railway  and  by 
said  Cayuga  Lake  Electric  Railroad  Company  of  all  the  property 
owned  by  them  respectively  to  the  Ithaca  Street  Railway  Company, 
the  deeds  of  transfer  to  provide  that  the  Ithaca  Street  Railway  Com- 
pany as  such  grantee  shall  assume  all  the  obligations  of  said  com- 
panies respectively. 

Be  it  further  Resolved,  That  the  deeds  of  transfer  of  the  Ithaca 
and  Cayuga  Heights  Railway  and  of  the  Cayuga  Lake  Electric  Rail- 
road Company  made  pursuant  to  suoh  consent  be  accepted. 

Be  it  further  Resolved,  That  in  the  event  it  shall  be  deemed  desirable 
by  the  executive  officers  of  the  Ithaca  Street  Railway  Company  to 
effect  a  consolidation  of  the  Ithaca  Street  Railway  Company  with  the 
Ithaca  and  Cayuga  Heights  Railway  and  Cayuga  Lake  Electric  Rail- 
road Company  in  lieu  of  the  transfer  of  the  properties  of  said  last 
mentioned  companies  to  the  Ithaca  Street  Railway  Company,  and  the 
dissolution  of  said  Ithaca  and  Cayuga  Heights  Railway  and  said 
Cayuga  Lake  Electric  Railroad  Company,  that  said  officers  be  author- 
ized to  bring  about  such  consolidation  and  take  the  necessary  proceed- 
ings therefor. 

It  is  further  stipulated  in  this  case  that  at  the  meeting  of 
directors  of  the  Ithaca  and  Cayuga  Heights  Railway 
Company  held  on  the  same  day,  the  said  directors  being 
also  the  directors  of  the  Ithaca  Street  Railway  Company, 
resolutions  substantially  similar  to  the  foregoing  were 
adopted  on  behalf  of  that  company. 

At  a  subsequent  meeting  of  the  directors  of  the  Ithaca 
Street  Railway  Company  held  on  the  21st  day  of  May, 
1908,  the  following  resolution  was  adopted: 

yvhereas.  Resolutions  were  passed  by  the  Ithaca  Street  Railway 
Company  at  a  stockholders'  meeting  heretofore  held  on  the  25th  day 
of  ^lay,  1907,  and  at  a  directors'  meeting  of  the  Ithaca  Street  Rail- 
way Company  held  on  the  same  day  and  date,  authorizing  the  merger 
of  the  Ithaca  Street  Railway  Company  properties  and  Ithaca  and 
Cayuga  Heights  Railway  Company  properties  and  the  Cayuga  Lake  - 
Electric  Railroad  Company  properties,  and  the  officers  of  the  Ithaca 
Street  Railway  Company  were  empowered  to  execute  all  papers  neces- 
sary to  complete  such  merger;  and 

Whereas ^  Said  officers  in  pursuance  of  such  resolutions  did  execute 
the  necessary  papers  in  order  to  merge  the  said  properties;  now  there- 
fore be  it 
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Resolved,  That  the  board  of  directors  hereby  ratify  all  acts  of  said 
officers  in  executing  the  necessary  papers  to  merge  the  said  properties, 
and  hereby  ratify  the  merger  of  all  the  said  properties. 

The  record  book  of  the  Ithaca  Street  Railway  Company 
containing  the  minutes  of  the  stockholders'  meetings  and  of 
the  directors'  meetings  of  that  company  do  not  have  any 
record  of  any  stockholders'  meeting  held  on  the  25th  day  of 
May,  1907^  and  show  no  resolution  similar  to  that  stated 
in  the  foregoing  preamble  to  have  been  adopted  thereat. 
There  is  no  record  of  any  previous  resolution  of  the  stock- 
holders or  directors  of  either  company  authorizing  the  mer- 
ger, nor  is  there  any  record  of  any  meeting  of  either  stock- 
holders or  directors  from  June  27,  1907,  to  May  21,  1908. 

On  the  21st  day  of  June,  1907,  the  Board  of  Railroad 
Commissioners  of  the  State  of  Kew  York  authorized  the 
Ithaca  Street  Railway  Company  to  issue  a  mortgage  upon 
its  property  for  $750,000.  This  mortgage  was  in  fact  exe- 
ciited  by  the  president  of  the  company  on  its  behalf  on  the 
4th  day  of  June,  1908,  but  bears  date  as  of  the  1st  day  of 
July,  1907.  The  mortgage  was  executed  to  the  Carnegie 
Trust  Company,  to  secure  an  issue  of  bonds  to  the  aggregate 
amount  of  $750,000.  The  granting  clause  thereof,  after 
the  formal  words  of  grant  and  bargain  and  sale,  describes 
(a)  the  railroad  of  said  company  constructed  and  to  be  con- 
structed in  the  city  of  Ithaca;  (&)  "and  all  properties 
described  in  the  first  mortgage  made  by  the  Ithaca  Street 
Railway  Company  to  the  Farmers  Loan  and  Trust  Company 
of  date  July  1,  1892,  and  a  second  mortgage  of  the  Ithaca 
Street  Railway  to  Alfred  Hand  and  E.  L.  Fuller  of  date 
January  2,  1894,  and  a  first  mortgage  of  the  Ithaca  and 
Cayttga  Heights  Railway  Company  to  the  Ithaca  Trust 
Company  of  date  April  1,  1905,  and  a  first  mortgage  of 
the  Cayuga  Lake  Electric  Railroad  Company  to  Alfred  E. 
Hand  and  E.  L.  Fuller  of  date  January  1,  1894." 

A  further  provision  in  the  granting  clause  describes  "  all 
Vol.  Ill  — 15 
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leaseholds,  leases,  terms  and  parts  of  terms,  rights  under 
leases  and  contracts,  etc.,  now  held  or  hereafter  acquired  by 
said  railway  company  for  the  purposes  of  said  railways, 
branches  or  extensions  or  any  part  or  portion  thereof,"  but 
it  does  not  specify  in  any  manner  any  particular  leasehold, 
nor  does  it  in  any  way  designate  or  describe,  except  by  the 
general  terms  quoted,  the  lease  to  it  of  the  Cayuga  Heights 
property. 

The  "  first  mortgage  of  the  Ithaca  and  Cayuga  Heights 
Railway  Company  to  the  Ithaca  Trust  Company  of  date 
April  1,  1905,"  was  the  mortgage  upon  the  property  of 
that  company  hereinbefore  mentioned,  and  pursuant  to 
which  bonds  to  the  amount  of  $40,000  were  issued  to 
Newman  and  Blood.  Those  bonds  were  guaranteed  by  die 
Ithaca  Street  Railway  Company,  both  as  to  principal  and 
interest,  at  the  time  of  the  issuance  thereof. 

This  mortgage  was  duly  satisfied  and  discharged  of  record 
on  the  29th  day  of  June,  1908,  Newman  and  Blood,  the 
holders  of  all  the  bonds  secured  by  said  mortgage,  having 
surrendered  and  canceled  the  same  and  accepted  in  lieu 
thereof  an  equal  amount  of  bonds  secured  by  the  first 
consolidated  mortgage  for  $750,000  of  the  Ithaca  Street 
Railway  Company  hereinbefore  described. 

Subsequent  to  the  resolution  of  May  21,  1908,  the  Ithaca 
Street  Railway  Company  treated  the  Cayuga  Heights  line 
as  its  own  property,  as  is  shown  by  the  following  acts:  It 
described  the  property  as  its  own  in  the  mortgage  by  the 
clause  hereinbefore  quoted;  it  took  up  and  dismantled  a 
portion  of  the  line  over  a  mile  in  lengthy  leaving  remaining 
the  4200  feet  which  is  now  in  existence;  it  took  a  consider- 
able quantity  of  rails  from  the  line  and  placed  them  in  its 
own  track  elsewhere  in  the  city  of  Ithaca;  it  made  reports 
to  this  Commission  showing  that  it  had  merged  the  Ithaca 
and  Cayuga  Heights  Railway  Company,  and  also  the  Cayuga 
Lake  Electric  Railroad  Company,  another  subsidiary  line 
of  which  it  owned  the  entire  capital  stock. 
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On  December  8,  1908,  its  president  addressed  a  com- 
munication to  this  Commission,  saying: 

Will  say  the  exact  names  of  the  corporations  consolidated  into  Ithaca 
Street  Railway  Company  are  as  follows: 

1.  Cayuga  Lake  Electric  Railroad  Company. 

2.  Ithaca  and  Cayuga  Heights  Railway  Company. 

3.  Ithaca. Street  Railway  Company. 

Other  communications  were  addressed  by  oflScers  or 
attorneys  of  the  company  to  this  Commission,  stating  in 
detail  the  alleged  merger  of  the  companies. 

It  should  be  here  stated  that  the  rental  named  in  the 
lease  of  the  Cayuga  Heights  property  to  the  Ithaca  Street 
Eailway  Company  was  an  assumption  to  pay  both  principal 
and  interest  accruing  from  and  after  the  1st  day  of  October, 
1&05,  upon  the  bond  issue  of  $40,000,  the  bonds  themselves 
having  been  guaranteed  as  above  stated.  The  obligation  to 
pay  this  rent  ceased  upon  the  cancellation  of  the  bonds  and 
discharge  of  the  mortgage. 

In  the  month  of  December,  1911,  the  trustee  under  the 
consolidated  mortgage  commenced  an  action  to  foreclose  the 
same  in  the  Supreme  Court,  and  in  that  action  the  receivers 
were  appointed  by  ^n  order  of  the  special  term  granted  on 
the  6th  day  of  January,  1912.  The  material  portions  of 
the  order  are  as  follows : 

(o)  Ordered  that  John  W.  Dwight  and  Roger  B.  Williams,  jr.,  both 
of  the  State  of  New  York,  be  and  they  hereby  are  appointed  receiver 
of  all  the  mortgaged  premises  and  property  mentioned  and  described 
in  the  complaint  herein,  as  well  as  the  property  specifically  men- 
tioned in  said  mortgage  and  owned  by  the  said  defendant  railway 
company  at  the  time  of  the  execution  and  delivery  thereof,  as  well 
that  thereafter  acquired  by  said  defendant  railway  company  together 
with  all  the  tolls,  revenues,  income,  rents  and  profits  of  every  kind, 
nature  and  description  now  due  and  unpaid  or  to  become  due  pending 
this  action  with  the  usual  powers  and  duties  of  receivers  in  such 
cases. 

(&)  Said  receivers  are  hereby  empowered  to  enter  into  and  upon 
and  take  possession  of  all  and  singular  the  mortgaged  property  and 
premises  of  the  defendant  railway  company  and  each  and  every  part 
thereof,  etc.,  and  to  have,  hold  and  use  the  same,  controlling,  manag- 
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ing  and  operating  by  superintendents,  managers',  servants  or  other 
agents  or  attorneys  the  said  railway  and  railways,  railway  route  and 
routes  and  leaseholds  and  all  other  property,  real  and  personal,  of  the 
said  defendant  railway  company,  with  the  appurtenances  and  conduct- 
ing the  business  and  operations  thereof  and  exercising  the  franchises 
pertaining  thereto,  with  power  to  make  from  time  to  time  at  the 
expense  of  the  trust  estate  all  repairs  and  replacements  thereto  and 
thereon  as  to  the  said  receiver  may  seem  proper  and  judicious  and 
to  collect  and  receive  all  tolls,  income,  rents,  issues  and  profits  of  the 
said  mortgaged  property  that  are  now  accrued  and  unpaid,  and  as 
well  those  that  may  subsequently  accrue. 

(c)  But  nothing  herein  contained  shall  be  construed  as  an  aflirm- 
ance,  ratification  or  continuance  of  any  contract  of  lease  heretofore 
held  or  owned  by  said  defendant  railway  company  or  of  any  other 
contract  heretofore  made  by  the  said  company  and  which  the  receiver 
may  be  entitled  to  terminate,  unless  the  receivers  shall  expressly 
elect  to  make  such  affirmation,  ratification  or  continuance,  and  pend- 
ing the  exercise  of  such  election  the  receivers  shall  be  liable  only  for 
the  reasonable  charges  for  use  and  occupation  of  any  leasehold  prop- 
erty for  the  period  actually  occupied;  and  the  receivers  shall  he 
entitled  to  six  months  time  toithin  which  to  exercise  such  election  as 
to  any  contract  or  lease  or  othervoise  which  by  its  terms  is  to  continue 
in  effect  for  the  period  of  six  months  or  more. 

{d)  That  the  said  receiver  be  and  they  hereby  are  directed  to 
demand,  collect  and  receive  all  tolls,  income,  rents,  dues  and  charges 
that  may  be  now  due  and  unpaid,  or  that  may  become  due  pending 
this  receivership  upon  the  said  mortgaged  property  or  any  part  thereof 
or  of  the  business  of  said  defendant  railway  company  and  to  continue 
the  business  of  said  defendant  railway  company  and  to  use  and  employ 
the  said  mortgaged  property  in  said  business  of  a  railway  company 
and  the  doing  of  each  and  every  thing  or  things  incidental  to  or  grow- 
ing out  of  or  connected  with  the  operation  and  maintenance  of  said 
railway  and  railway  routes. 

(e)  That  the  said  receiver  be  and  he  hereby  are  authorized  and 
empowered  to  purchase  all  supplies,  goods  and  materials  that  may 
be  necessary  for  the  transaction  of  the  business  of  the  said  defendant 
railway  company  and  the  keeping  in  repair  of  the  said  mortgaged 
property  and  premises,  and  the  carrying  out  of  the  provisions  of  this 
or  any  other  order  of  the  court  and  they  are  hereby  authorized  and 
directed  to  keep  said  property  and  premises  insured  against  loss  or 
damage  by  fire  and  in  repair;  to  pay  the  taxes,  assessments  and  water 
rates  upon  said  premises,  and  to  employ  an  agent  or  agents,  superin- 
tendent or  superintendents,  managers,  clerks,  employees,  necessary  In 
their  judgment  and  to  pay  the  reasonable  value  of  their  services,  and 
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to  manage  the  said  property  and  carry  on  its  business,  and  exercise 
the  franchises  thereof,  and  make  such  replacements  and  payments  ms 
may  be  necessary  to  exercise  the  powers  hereby  conferred,  and  to  con- 
form to  the  provisions  of  this  or  any  other  order  of  the  court  made 
herein. 

The  receivers  did  not  on  the  6th  day  of  July,  1912,  at 
which  time  they  ceased  operations  over  the  Cayuga  Heights 
line,  surrender  to  the  lessor  all  the  property  described  in 
the  lease.  They  retained  possession  of  the  cars  described 
therein,  and  have  since  been  operating  them  over  the  line 
of  the  Ithaca  company.  They  also  at  that  time  had  in  their 
possession  as  a  part  of  the  tracks  of  the  last  named  company 
the  rails  which  had  been  taken  up  from  the  Cayuga  Heights 
line,  and  they  have  been  and  are  now  using  them  in  the 
tracks.  They  did  not  make  any  effort  to  return  this  prop- 
erty to  the  lessor,  or  to  relieve  themselves  from  the  care  and 
custody  of  it,  and  on  the  contrary  have  been  actively  using 
the  same  in  and  about  the  transaction  of  their  business  of 
operating  the  road. 

The  foregoing  is  believed  to  be  a  summary  of  the  material 
facts  which  have  been  presented  for  our  consideration,. and 
we  are  now  ready  to  consider  the  serious  questions  involved 
in  the  case. 

First:  The  receivers  are  temporary  receivers  of  the  prop- 
erty of  the  Ithaca  Street  Railway  Company  pendente  lite 
in  the  foreclosure  of  a  mortgage  upon  that  property  executed 
by  the  company.  They  are  mere  ministerial  officers 
appointed  to  take  possession  of  and  preserve  the  property 
covered  by  the  mortgage.  They  are  mere  custodians  of  it 
for  the  court.  They  are  authorized  by  the  court  to  operate 
the  property,  managing  and  controlling  it  under  due  super- 
vision and  direction  of  the  court,  for  the  benefit  of  those 
who  may  ultimately  become  entitled  to  the  fund  derived 
from  its  sale.  These  principles  are  well  established,  and 
are  precisely  those  which  are  affirmed  and  relied  upon  by 
the  receivers,  and  it  is  unnecessary  to  cite  more  than  the 
following  cases  in  support  of  the  proposition  enunciated: 
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Chicago  Natiorud  Bank  v.  Kansas  City  Bank,  136  U.  S. 
223;  Quincy  M.  &  P.  R.  R.  Co.  v.  Humphreys,  145  U.  S. 
82;  Stokes  v.  Hoffman  House,  46  A.  D.  120. 

By  the  provisions  of  subdivision  7  of  section  2  of  the 
Public  Service  Commissions  Law,  as  such  receivers  of  a 
street  railroad  corporation  they  are  for  the  time  being  a 
street  railroad  corporation  as  that  term  is  used  and  defined 
in  the  Public  Service  Commissions  Law,  and  are  subject  to 
the  jurisdiction  and  supervision  of  this  Commission  and 
its  control  in  the  exercise  of  their  powers  as  a  street  rail- 
road corJ)oration.  It  probably  will  not  be  questioned  that 
in  the  conduct  of  their  operations  as  a  street  railroad  cor- 
poration they  are  subject  to  the  exercise  of  all  the  powers 
conferred  upon  this  Commission  by  sections  50  and  51  of 
the  Public  Service  Commissions  Law.  It  is  to  be  assumed, 
and  we  think  there  can  be  no  question  the  assumption  is 
correct,  that  this  Commission  can  order  them  to  render  ser- 
vice sufficient  and  adequate,  under  the  powers  conferred 
upon  it  by  section  51.  In  other  words,  the  whole  scope  and 
intent  of  the  Public  Service  Commissions  Law  seems  to 
us  to  place  the  receivers  of  a  railroad  in  the  precise  position 
of  the  railroad  itself,  so  far  as  regulation  by  the  Commis- 
sion is  concerned.  It  of  course  may  be  true  that  certain  acts 
which  could  be  ordered  to  be  performed  by  the  owner  of  the 
road  could  not  be  performed  by  the  receiver,  owing  to  lack 
of  funds,  and  also  owing  to  the  control  that  is  to  be  exercised 
over  him  by  the  court. 

The  power  of  a  chancery  receiver  to  disaffirm  an  execu- 
tory lease  to  the  company  of  which  he  is  receiver  was 
bestowed  long  before  the  creation  of  any  Public  Service 
Conmiission  or  any  statutory  enactment  regulating  and 
supervising  railroad  corporations.  The  enactment  of  the 
Public  Service  Commissions  Law  did  not  take  from  railroad 
corporations,  street  railroad  corporations,  or  common  car- 
riers, generally  speaking,  the  powers  which  they  theretofore 
possessed.   On  the  contrary,  it  left  them  in  full  possession  of 
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such  powers,  subject  in  the  exercise  thereof  however  to  the 
control  and  direction  of  the  Commission.  Such  corporations 
and  their  receivers  have  the  power  in  the  first  instance  to 
determine  the  extent  and  character  of  the  service  which  they 
will  render  to  the  public.  The  exercise  of  that  power  is  now 
subject  to  the  control  of  the  Commission,  which  can  order 
additional  service  or  different  service  in  the  manner  and 
to  the  extent  provided  by  law. 

A  broad  and  primary  question  presented  in  this  case  is 
whether  a  receiver  of  a  street  railroad  corporation  can,  upon 
his  mere  volition,  absolutely  discontinue  service  required  in 
the  public  interest  without  being  subject  to  the  control  of 
this  Commission  in  the  exercise  of  his  discretion. 

The  defense  in  this  case  is  not  based  upon  facts  which 
would  warrant  the  Commission  in  authorizing  the  discon- 
tinuance of  service  upon  the  Cayuga  Heights  line.  No 
proof  whatever  has  been  made  upon  that  subject,  although 
some  assertions  have  been  made  upon  both  sides  as  to  the 
extent  of  the  service  rendered  and  the  remunerativeness 
thereof.  The  question  of  fact,  whether  the  discontinuance 
of  the  service  was  just  and  proper,  has  not  been  tried  before 
us.  The  receivers  have  put  themselves  squarely  upon  the 
proposition  that  they  had  absolute  power  to  discontinue  the 
service  without  our  consent,  and  that  we  had  no  jurisdiction 
to  review  their  action.  It  must  be  pointed  out  that  they  are 
mere  custodians  of  the  property,  appointed  by  the  court  to 
preserve  it  and  to  operate  it  in  the  public  interest  during  the 
pendency  of  the  action  of  foreclosure.  It  must  again  be 
pointed  out  that  they  are,  by  the  very  terms  of  the  Public 
Service  Commissions  Law,  a  street  railroad  corporation,  and 
as  such  subject  to  the  powers  of  this  Commission.  It  is  the 
duty  of  the  Commission  to  see  that  all  street  railroad,  prop- 
erties under  its  supervision  shall  be  operated  in  the  interest 
of  the  public,  that  proper  accommodations  shall  be  afforded, 
and  proper  service  given.  This  Commission  notes,  from 
the  reports  submitted  to  it,  that  tens  of  thousands  of  people 
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have  been  carried  annually  over  the  Cayuga  Heights  line; 
that  service  upon  that  line  is  convenient  to  large  numbers, 
and  probably  necessary;  and  the  question  presented  is 
whether,  with  the  law  as  it  stands,  a  mere  custodian  of  the 
property  can  discontinue  such  service  without  assigning  a 
reason  therefor  other  than  his  own  discretion.  These  receiv- 
ers have  received  no  order  or  direction  from  the  court  to 
discontinue  the  service.  So  far  as  appears,  they  have  made 
no  application  to  the  court,  but  have  simply  exercised  the 
legal  right  which  is  inherent  in  the  office  which  they  hold 
as  custodians  of  the  property. 

Considering  the  number  of  leased  lines  of  railroad  within 
this  State,  the  frequency  of  receiverships,  the  manifest 
inconvenience  to  the  public  which  may  be  created  by  entrust- 
ing the  power  of  discontinuing  service  to  mere  custodians 
of  property  without  any  regulation  or  supervision  whatso- 
ever, considering  the  intent  of  the  Legislature  to  subject 
all  operations  of  railroad  corporations  as  to  the  character  and 
extent  of  service  to  the  Commission,  we  are  convinced  that 
the  proper  construction  of  the  Public  Service  Commissions 
Law  is  that  the  right  of  the  receiver  to  discontinue  service 
upon  leasehold  property  described  in  the  mortgage  and  com- 
mitted to  his  care  by  the  order  of  the  court  must  be  exercised 
subject  to  the  power  of  this  Commission.  It  may  be  that 
upon  proper  application  the  receivers  could  make  a  case 
in  which  they  should  be  allowed  to  exercise  the  right.  It 
may  be  that  upon  a  showing  as  to  the  facts  this  Commission 
would  without  hesitation  give  permission  to  the  receivers 
to  discontinue  operations  upon  the  Cayuga  Heights  line. 
Until  such  a  showing  is  made,  upon  proper  application, 
it  is  the  duty  of  the  Commission,  if  it  has  the  power  so  to 
do,  to  require  the  resumption  of  service  by  the  receivers. 
The  discontinuance  of  service  by  them  makes  it  impossible 
for  any  service  to  be  rendered  upon  the  line.  They  retain 
possession  of  the  rolling  stock.  They  have  control  of  all  Ae 
motive  power.     The  company  of  which  they  are  receivers  is 
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the  owner  of  all  the  capital  stock  of  the  Ithaca  and  Cayuga 
Heights  company  and  is  insolvent.  There  is  nothing  upon 
which  this  Commission  can  act  to  procure  service  upon  this 
line  except  the  receivers ;  and  if  the  receivers  are  not  subject 
to  our  jurisdiction  in  this  matter,  no  receiver  in  like  case 
is  subject;  and  it  would  be  possible  in  this  and  many  other 
cases  to  absolutely  discontinue  operations  upon  leased  lines 
without  the  slightest  redress  upon  the  part  of  the  public. 

Second:  The  discussion  has  thuA  far  proceeded  upon  the 
ground  that  the  interest  of  the  Ithaca  Street  Railway  Com- 
pany in  the  Cayuga  Heights  line  is  that  of  a  lessee.  We 
are  confronted,  however,  by  the  fact  that  it  has  for  a  period 
of  at  least  four  years  asserted  itself  to  be  the  owner  of  that 
property ;  that  it  has  described  the  identical  property  in  the 
mortgage  which  is  being  foreclosed  as  being  owned  by  it,  and 
that  it  has  taken  certain  official  action  which,  if  it  had  been 
in  full  compliance  with  the  statute,  would  have  made  it  the 
owner  of  the  property.  It  w^  ^®  owner  of  the  entire 
capital  stock  of  the  Ithaca  and  Cayuga  Heights  company. 

Section  15  of  the  Stock  Corporation  Law,  during  all  times 
mentioned  herein,  as  well  as  now,  was  and  is  as  follows : 

Any  domestic  stock  corporation  lawfuUy  owning  all  the  stock  of 
any  other  stock  corporation,  organized  for  or  engaged  in  business 
similar  or  incidental  to  that  of  the  possessor  corporation,  may  file 
in  the  office  of  the  Secretary  of  State  under  its  common  seal  a  cer- 
tificate of  such  ownership  and  of  the  resolution  of  its  board  of  directors 
to  merge  such  other  corporation,  and  thereupon  it  shall  acquire  and 
become  and  be  possessed  of  all  the  estate,  property,  rights,  privileges 
and  franchises  of  such  other  corporation  and  they  shall  vest  in  and 
be  held  and  enjoyed  by  it  as  fully  and  entirely  and  without  change 
or  diminution  as  the  same  were  before  held  and  enjoyed  by  such  other 
corporation  and  be  managed  and  controlled  by  the  board  of  directors 
of  such  possessor  corporation  and  in  its  name;  but  without  prejudice 
to  all  liabilities  of  such  other  corporation  or  the  rights  of  any 
creditors  thereof. 

It  was  within  the  power  of  the  board  of  directors  of  the 
Ithaca  Street  Eailway  Company  at  any  time  to  become  the 
absolute  owner  of  the  Cayuga  Heights  line  by  complying  with 
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the  provisions  of  this  section.  The  essential  fact  requisite 
to  becoming  such  owner  was  that  the  board  of  directors 
should  resolve  to  merge  the  Ithaca  and  Cayuga  Heights  Rail- 
way Company.  The  filing  of  the  certificate  in  the  oflBce  of 
the  Secretary  of  State,  together  with  the  copy  of  the  reso- 
lution, is  merely  for  the  purpose  of  preserving  evidence 
which  may  be  known  to  all  men  of  the  action  of  the  board 
of  directors.  It  may  be  that  the  title  to  the  property  does 
not  pass  to  the  corporation  owning  the  stock  until  such  cer- 
tificate and  resolution  are  filed ;  but  it  remains  true  that  the 
purpose  of  filing  is  merely  to  preserve  evidence  of  the  prin- 
cipal fact.  ♦ 

It  is  clear  that  it  was  the  desire  of  the  board  of  directors 
of  the  Ithaca  Street  Railway  Company  to  vest  in  some  man- 
ner the  title  of  the  property  of  the  Cayuga  Heights  line,  and 
of  the  Cayuga  Lake  Electric  line,  in  their  company.  It  is 
equally  clear  that  they  had  the  power  so  to  do.  By  the  resolu- 
tion of  May,  1907,  they  evinced  this  desire  beyond  any  ques- 
tion. In  the  resolution  of  May  21,  1908,  they  recited  that 
the  officers  of  the  corporation,  in  pursuance  of  certain  reso- 
lutions, did  execute  the  necessary  papera  in  order  to  merge 
the  properties.  There  is  no  proof  before  us  that  the  recitals 
in  this  resolution  are  technically  correct,  and  we  may 
assume  that  they  are  not ;  but  a  resolution  was  adopted  '^  that 
the  board  of  directors  hereby  ratify  all  acts  of  said  officers 
in  executing  the  necessary  papers  to  merge  the  said  prop- 
erties, and  hereby  ratify  a  merger  of  all  the  said  proper- 
ties ".  This,  so  far  as  the  action  of  the  board  of  directors 
was  concerned,  although  informally  worded  and  rather  crude, 
must  fairly  be  construed  to  be  the  action  of  the  board  con- 
stituting the  merger  of  the  properties.  It  may  or  may  not 
effectuate  that  end.  It  is  true  that  we  must  assume  no  cer- 
tificate of  ownership  of  the  stock  and  no  resolution  of  merger 
were  ever  filed  with  the  Secretary  of  State ;  but  it  is  a  fair 
question  for  consideration  whether  or  not,  after  the  passage 
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of  this  resolution,  it  is  possible  for  any  person  to  deny  the 
merger  except  the  State  itself.  The  principle  laid  down  in 
Black  V,  Ellis,  129  A.  D.  140,  may  fairly  be  invoked  in  sup- 
port of  this  contention.  We  do  not  undertake  to  say,  nor 
is  it  necessary  that  we  should  so  undertake,  that  the  con- 
tention would  be  upheld  by  the  courts.  What  we  do  say 
is  that  the  board  of  directors  of  the  corporation  evidently 
believed  that  it  had  effected  a  merger,  as  is  evidenced  by  its 
resolution,  and  as  is  further  evidenced  by  inserting  in  the 
mortgage  itself  a  description  of  this  identical  property  as 
property  of  the  company;  and  that  such  being  the  case,  it 
does  not  lie  withyi  the  power  of  a  mere  custodian  of  the 
property  to  adjudicate  and  determine  conclusively  as  against 
the  entire  world  that  the  merger  was  not  effected.  That 
question  is  for  a  higher  tribunal  than  a  mere  bailiff  of  prop- 
erty. It  should  be  submitted  to  the  court  in  whose  cus- 
tody the  property  is,  or  some  other  proper  tribunal. 

It  should  be  pointed  out  that  the  complaint  in  the  case 
describes  the  Cayuga  Heights  line  as  property  of  the  corpora- 
tion, by  copying  into  such  complaint  the  exact  description 
contained  within  the  mortgage.  The  complaint  further  asks 
for  a  decree  of  foreclosure  and  sale  of  this  identical  prop- 
erty—  not  of  the  leasehold  interest,  but  of  the  property 
itself.  The  trustee  is  thereby  claiming  the  property  to  be 
the  property  of  the  corporation.  The  court  has  appointed  the 
receivers,  receivers  of  this  property  as  the  property  of  the 
corporation;  and  it  would  seem  to  be  extraordinary  that 
the  mere  custodian  appointed  by  the  court  to  transact  and 
manage  the  property  during  the  process  of  foreclosure  should 
have  the  power  to  say  under  all  of  these  circumstances  that 
the  property  is  not  the  property  of  the  corporation  itself, 
but  tfiat  the  corporation  has  a  mere  leBsehold  interest  therein. 
In  view  of  the  character  of  this  property,  the  interest  of  the 
public  that  it  should  be  operated  for  the  convenience  and 
necessities  of  the  public,  we  are  unable  to  persuade  ourselves 
that  under  all  of  the  foregoing  circumstances  the   extra- 


Digitized  by 


Google 


4:80     Cayuga  Heights  Line  of  Ithaca  St.  Ry.  Co. 

p.  S.  C,  2d  L). 

dinary  power  is  conferred  upon  these  receivers  which  they 
now  claim. 

Third:  There  is  another  reason  which  may  fairly  be 
urged  against  the  position  taken  by  the  receivers.  Under 
the  general  principle  of  law,  such  receivers  have  a  reason- 
able time  within  which  to  elect  whether  or  not  they  will 
proceed  under  the  terms  of  such  a  lease  as  the  one  upon 
which  they  rely.  The  court  appointing  them  of  course  has 
the  power  to  determine  what  is  a  reasonable  time  within 
which  to  exercise  such  election,  and  by  the  very  order  of 
appointment  has  fixed  a  period  of  six  months,  which  period 
expired  on  the  6th  day  of  July,  1912«  If  the  receivers 
elected  to  not  proceed  under  the  lease,  it  became  their  diitj 
at  once  to  surrender  all  the  property  described  in  the  lease 
to  the  lessor.  They  could  not  disaffirm  the  lease  and  retain 
and  use  the  property.  The  latter  course  is  inconsistent  with 
the  disaffirmance. 

In  this  case  the  receivers  claim  to  have  elected  on  the  5th 
day  of  July  not  to  proceed  under  the  lease.  They  retained, 
however,  in  their  possession  the  rolling  stock  and  rails  above 
mentioned.  The  transaction  which  occurred  subsequently, 
by  which  they  claim  to  have  leased  this  property  from  one 
of  the  directors  of  the  Ithaca  and  Cayuga  Heights  Railway 
Company  long  after  these  proceedings  were  instituted, 
requires  no  discussion.  Clearly  this  transaction  was  inef- 
fectual and  void  for  the  purposes  of  this  case. 

In  view  of  the  foregoing  considerations,  the  Commission  is 
of  opinion  that  an  order  should  be  entered  requiring  the 
receivers  to  resume  operations  upon  the  Cayuga  Heights 
line.    The  terms  of  such  order  need  not  be  discussed  here. 
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In  the  Matter  of  the  Complaint  of  the  Boakd  of  Trustees 
OF  THE  Village  of  LaSalle  against  International 
Railway  Company  as  to  tickets  for  transportation 
between  LaSalle  and  Niagara  Falls. 

1.  While  expressly  disclaiming  to  give  an  exact  definition  of  a  "com- 
mutation ticket,"  it  is  the  opinion  of  the  Commission  that  a  strip  of 
tickets  attached  together  and  sold  in  a  book  of  twenty  for  one  dollar, 
vitere  the  straight  fare  between  the  points  named  in  the  ticket  is  ten 
cents  one  way,  which  said  tickets  are  transferable,  not  limited  as  to 
time,  and  usable  individually  without  reference  to  the  cover  of  the  book, 
can  not  be  called  a  commutation  ticket.  The  idea  of  a  commutation 
ticket  implies  the  use  of  the  same  by  the  holder  thereof  upon  each  day 
in  the  week  or  month,  or  at  least  upon  each  working  day  thereof,  and 
that  it  shall  be  used  for  a  return  as  well  as  an  initial  trip.  The  word 
"  commutation  "  also  implies  a  sale  of  the  ticket  at  less  than  the 
regular  straight  fare  between<  the  points  named  therein.  A  strict 
interpretation  of  the  word  "  commutation  **  as  used  in  the  parlance  of 
transportation  at  the  present  time  would  limit  the  use  of  the  ticket  to 
one  person  and  that  it  should  not  be  transferable,  tbat  it  should  be 
used  within  a  limited  time,  and*  at  the  end  of  that  limited  time  those 
rides  which  have  not  been  used  shall  be  forfeited. 

By  the  terms  of  subdivision  3  of  section  33  of  the  Public  Service 
Commissions  Law,  a  distinction  is  shown  between  various  forms  of 
reduced  rate  tickets,  and  they  are  described  as  mileage,  excursion,  school 
or  family  commutation,  commutation  passenger  tickets,  half  fare  tickets 
for  the  transportation  of  children  under  twelve  years  of  age,  or  any 
other  form  of  reduced  rate  passenger  tickets,  or  joint  interchangeable 
mileage  tickets.  This  would  seem  to  indicate  that  a  commutation 
passenger  ticket  was  not  to  be  classed  with  mileage  or  excursion,  school 
or  family  tickets,  but  inrplied  something  different. 

The  characteristics  whicfh  differentiate  commutation  tickets  from  the 
other  forms  named  are  those  which  have  been  generally  indicated  above. 
There  may  be  others  which  are  not  enumerated,  and  the  definition  is 
not  intended  to  be  exact. 

2.  A  street  railway  company  under  the  terms  of  its  franchise  was 
authorized  to  charge  between  two  points  on  its  line  a  maximum  fare  of 
ten  cents  each  way.  The  franchise  further  provided  that  commutation 
tickets  shall  be  sold  by  the  company  and  kept  on  sale  at  regular  places 
for  selling  tickets  in  one  only  of  the  two  points  named  to  any  point  in 
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the  other  at  the  rate  of  twenty  tickets  for  one  dollar.  On  beginning 
operation  the  street  railway  company  issued  and  put  on  sale  a  strip 
of  transferable  unlimited  tickets  as  first  above  described,  and  after 
making  use  of  this  form  of  ticket  for  several  years  withdrew  the  ticket 
and  substituted  a  ticket  sold  in  books  and  limited  in  use  to  the  person 
or  persons  whose  names  were  inscribed  in  the  book. 

Held  that  the  railway  company  was  not  precluded  by  the  issuance  of 
the  first  form  of  ticket  from  substituting  in  the  place  thereof  another 
more  in  the  form  of  a  commutation  ticket. 

The  form  of  the  ticket  to  be  issued  under  the  circumstances  pre- 
scribed. 

Decided  November  13,  1912. 

Oeorge  N.  Tuttle  for  complainant. 
Morris  Cohn  for  respondent. 

Olmsted,  Commissioner: 

The  complaint  in  this  proceeding  is  dated  March  8,  1912, 
and  states  that  the  respondent  for  the  past  ten  or  twelve 
years  and  ever  since  the  road  commenced  operation  had  on 
sale  for  the  benefit  of  the  residents  of  the  village  of  LaSalle 
et  al.,  transportation  tickets  of  the  value  of  five  cents  each, 
which  were  sold  at  the  rate  of  twenty  tickets  for  $1,  for 
fares  between  the  village  of  LaSalle  and  the  city  of  Niagara 
Falls,  N.  Y.,  which  tickets  were  transferable  and  capable 
of  use  by  the  holder  thereof;  that  this  form  of  ticket  was 
issued  pursuant  to  an  agreement  made  and  entered  into 
between  the  Tovm  of  Niagara  and  the  respondent  for  the 
purpose  of  carrying  out  the  specific  terms  of  the  franchise 
originally  granted  by  the  Town  of  Niagara,  which  provides 
for  a  five-cent  rate  between  the  village  of  LaSalle  and  any 
point  in  the  city  of  Niagara  Falls.  The  complainants  state 
that  "within  the  last  month  the  railway  company  has  dis- 
continued the  use  of  the  form  of  ticket  referred  to  ^nd  is 
now  issuing  commutation  books  containing  twenty  tickets 
which  are  sold  for  $1,  but  the  tickets  are  not  transferable 
and  for  that  reason  must  be  used  by  the  person  to  whom  the 
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book  is  issued  ".  The  complainants  state  that  this  works  a 
great  hardship  upon  the  residents  of  the  village  of  LaSalle, 
and  ask  that  the  Commission  restore  the  form  of  ticket 
originally  used. 

The  respondent  denies  that  any  form  of  ticket  issued  at 
the  rate  of  twenty  tickets  for  $1  for  fares  between  the  village 
of  LaSalle  and  the  city  of  Niagara  Falls,  transferable  and 
capable  of  use  by  the  holder,  was  ever  issued  by  it  pursuant 
to  agreement  made  and  entered  into  between  the  Town  of 
Niagara  and  respondent  for  the  purpose  of  carrying  out  the 
specific  terms  of  the  franchise  originally  granted  by  the 
Town  of  Niagara,  and  denies  that  any  such  franchise  pro- 
vided for  a  five-cent  rate  between  the  village  of  LaSalle  and 
any  point  in  the  city  of  Niagara  Falls. 

Respondent  alleges  that  "  respondent  has  issued  and  is 
now  selling  genuine  commutation  tickets,  twenty  tickets  for 
$1,  good  for  transportation  not  only  from  LaSalle  to  Niagara 
Falls,  but  also  good  from  Niagara  Falls  to  La'Salle,  and 
prays  that  the  complaint  be  dismissed  ". 

Upon  the  hearings  had  in  this  matter  it  was  shown  that 
on  the  25th  day  of  August,  1894,  the  highway  commissioner 
of  the  Town  of  Niagara  executed  and  delivered  to  the 
Buffalo  and  Niagara  Falls  Electric  Railway  (a  predecessor 
of  the  respondent)  a  franchise  or  consent  to  construct,  main- 
tain, and  operate  a  franchise  of  said  railroad,  etc.,  in  the 
town  of  Niagara.  Said  franchise  contained  the  following 
provision : 

IX.  A  fare  not  exceeding  five  cents  between  any  point  in  the  town 
of  Niagara  and  the  State  Park  in  the  city  of  Niagara  Falls  each  way 
shall  be  charged  per  passenger  for  working  men  and  working  women 
between  the  hours  of  six  and  seven  o'clock  in  the  morning  and  six  and 
seven  o'clock  in  the  evening  of  each  day,  and  not  to  exceed  the  same 
rate  for  school  children  going  to  and  returning  from  school ;  and  at  all 
other  times  the  fare  per  passenger  between  the  points  above  named 
shall  not  exceed  eight  cents  either  way,  or  fifteen  cents  per  round  trip. 

That  thereafter,  and  on  the  26th  day  of  November,  1895, 
Frederick  Brooks,  as  sole  commissioner  of  highways  of  the 
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Town  of  Niagara,  issued  to  said  Buffalo  and  Niagara  Falls 
Electric  Railway  a  document  in  the  nature  of  an  extension 
and  modification  of  said  franchise,  which  recites  the  issuance 
of  said  first  mentioned  franchise  of  August  25,  1894,  and 
continues,  as  follows: 

Whereas,  One  of  the  termB  and  conditions  stated  in  said  consent  waa 
that  said  railroad  should  be  completed  and  in  operatiasL  by  the  first 
day  of  August,  1895;  and 

WJiereas,  Said  railroad  was  not  completed  and  in  operation  on  said 
date,  and  sfaid  company  has  made  application  to  the  undersigned  as 
sole  Commissioner  of  Highways  of  said  Town  of  Niagara  to  extend  the 
time  for  the  completion  and  putting  in  operation  of  said  railroad  for 
the  term  of  three  months  from  said  first  day  of  August,  1895 ; 

Now  therefore  I,  Frederick  Brooks,  sole  Commissioner  of  Highways 
of  said  Town  of  Niagara,  do  hereby  consent  that  the  time  for  the  com- 
pletion and  putting  in  operation  of  said  railroad  shall  be  extended 
for  three  months  from  the  first  day  of  August,  1895,  upon  the  following 
terms  and  conditions^  viz: 

1.  The  rates  of  fare  to  be  charged  by  said  company  from  any  point 
in  the  town  of  Niagara  to  the  following  points  shall  not  exceed  the  sum 
stated,  viz:  To  any  point  in  the  city  of  Buffalo,  including  transfer 
over  the  lines  of  the  Buffalo  Street  Railroad  system,  thirty  cents, 
and  to  Any  such  point  and  return,  forty-five  cents;  to  any  point  within 
the  corporate  limits  of  the  village  of  North  Tonawanda  upon  the  line 
of  said  company,  fifteen  cents,  and  to  &ny  such  point  and  return 
twenty  cents;  to  any  point  in  the  city  of  Niagara  Falls,  ten  cents. 
Commutation  tickets  shall  be  sold  by  said  company,  and  kept  on  sale 
at  the  regular  places  for  selling  tickets  in  the  village  of  LaSalle,  at 
the  rate  of  twenty  tickets  to  any  point  in  the  city  of  Niagara  Falls 
for  one  dollar;  all  such  tickets  to  be  good  for  and  include  transfer  over 
the  lines  owned  or  operated  by  the  Niagara  Falls  and  Suspension 
Bridge  Railway  Company  to  any  point  within  the  corporate  limits  of 
said  city. 

'Said  document  of  November  26,  1895,  contains  several 
other  terms  and  conditions  which  are  not  material  to  the 
present  question  at  issue,  and  closes  with  the  following 
condition : 

Said  consent  dated  August  25,  1894,  as  a  consent  to  constrnot, 
maintain,  and  operate  a  single  or  double  track  road,  shftll  remain  is 
all  respects  unchanged  except  as  hereby  modified. 
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It  appears  that  this  extension  of  time  and  modification  of 
the  original  franchise  was  accepted  by  the  Buffalo  and 
Niagara  Falls  Electric  Railway,  and  the  road  was  completed 
and  put  in  operation. 

It  further  appears  that  at  the  time  of  the  beginning  of 
operation  of  the  said  railroad  it  issued  and  put  on  sale  a 
form  of  ticket  which  was  sold  in  a  strip  containing  twenty 
tickets  for  the  sum  of  $1.  These  tickets  were  sold  at  different 
oflBces  of  the  company,  and  were  thereafter  re-sold  by  firms 
and  individuals  at  a  number  of  places  both  in  LaSalle  and 
in  the  city  of  Niagara  Falls. 

This  ticket  in  its  latest  form  reads  on  the  face  thereof  as 
follows : 

International     5     Railway  Co. 

one  fare  between 

LaSalle  and  Niagara  Falk. 

On  the  back  thereof  the  following: 

This  ticket  is  only  good  between 
LaSalle  and  Niagara  Falls  and  will 
not  be  received  for  a  fare  or  any 
part  of  a  fare  except  between  these 
points. 

These  tickets  were  kept  in  use  by  the  Buffalo  and  Niagara 
Falls  Electric  Railway  and  its  successor  the  International 
Railway  Company  until  some  time  in  February,  1912,  when 
they  were  withdrawn  and  a  new  form  of  ticket  issued  which 
is  in  the  shape  of  a  book  of  tickets,  twenty  in  number,  and 
sold  for  $1  for  the  book.  The  outside  cover  of  the  book  reads 
as  follows : 

International  Railway  Company 
Citizenfl  Commutation  Ticket 
On  presentation-  of  this  ticket  prop- 
erly stamped  with  coupons  attached, 
and    bearing    the    same    consecutive 
number  as  this  cover. 

M s 

is  entitled  to  ride  between  LaSalle 
and  Niagara  Falls,  N.  Y. 
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in  either  direction  fl;B  indicated  on 
coupon  subject  to  conditions  of  con- 
tract on  inside  of  this  cover. 

No 

G.  H.  DREYBUS, 

Traffic  Agent. 
On  the  inside  of  the  cover  the  reading  is  as  follows : 

CONDITIONS. 

The  coupons  attached  will  be  ac- 
cepted for  passage  on  BUFFALO  & 
NIAGARA  FALLS  DIVISION,  be- 
tween points  named  on  ticket,  only 
when  presented  with  original  cover  in 
which  issued,  by  the  original  pur- 
chaser whose  name  appears  on  the 
outside  (front  cover,  and,  in  case 
this  ticket  is  issued  for  family  use, 
the  names  of  such  immediate  mem- 
bers of  family  entitled  to  so  use  it, 
must  be  clearly  written  by  com- 
pany's authorized  Agent  on  inside 
of  back  cover. 

Coupons  are  non-transferable  and 
not  good  for  passage  unless  detached 
by  conductor.  Conductor  must  take 
up  and  return  the  cover  of  this  book 
to  Auditor's  office  when  'honoring 
the  last  coupon  herein  or  when  ticket 
has  expired. 

(See  information  required  on  in- 
side back  cover.) 

The  back  page  of  the  cover  reads  as  follows : 
Names  of   immediate  members  of 
family   entitled    to   use  this   ticket. 


The  ticket  in  form  reads  as  follows : 

International      5      Railway    Co. 
one   fare  between 
LaSalle  and  Niagara  Falls 
Not  good  if  detached,  or  if  pre- 
sented for  passage  by  any  other  per- 
son than  original  purchaser. 


Digitized  by 


Google 


Village  of  LaSalle  v.  International  By.  Co.  467 

Vol.  III. 

On  the  back  of  each  ticket  is  printed  the  following: 
This  ticket  is  only  good  between 
LaSalle  and  Niagara  Falls  and  will 
not  be  received  for  a  fare  or  any 
part  of  a  fare  except  between  these 
points. 

It  was  shown  that  it  was  the  custom  for  the  agent  who 
sold  the  last  named  book  of  tickets  to  compel  the  purchaser 
thereof  to  place  on  the  inside  of  the  book  cover  the  names  of 
immediate  members  of  the  family  entitled  to  use  the  ticket, 
and  unless  the  ticket  was  presented  by  one  of  the  persons 
whose  names  were  there  inscribed  it  was  refused  and  a  fare 
of  ten  cents  collected.  The  other  conditions  named  in  the 
book  and  hereinbefore  given  were  enforced  by  respondent's 
conductors. 

The  complainants  urged  upon  the  Commission  that  the 
transferable  strip  of  tickets  originally  sold  constituted  the 
interpretation  by  the  railway  company  of  that  clause  in  the 
agreement  which  provides  that  "Commutation  tickets  shall 
be  sold  by  said  company  and  kept  on  sale  at  the  regular 
places  for  selling  tickets  in  the  village  of  LaSalle  at  the  rate 
of  twenty  tickets  to  any  point  in  the  city  of  Niagara  Falls 
for  $1  ";  and  that  the  predecessor  of  respondent  (and  there- 
after the  respondent)  by  the  issuance  of  this  form  of  ticket 
has  defined  the  term  "  Commutation  ticket "  and  precluded 
itself  (or  its  successors)  from  interpreting  the  words  "  Com- 
mutation ticket "  in  any  other  maimer ;  and  that  by  a  usage 
of  ten  or  twelve  years  a  procedure  in  regard  to  such  tickets 
has  been  established  which  can  not  now  be  departed  from. 

The  respondent  on  the  other  hand  claims  that  it  is  not 
so  precluded,  that  the  terms  of  the  franchise  and  agreement 
oblige  it  only  to  issue  commutation  tickets,  and  that  it  is 
obliged  by  the  terms  of  the  franchise  and  the  agreement  only 
to  issue  a  ticket  which  shall  come  under  the  definition  of  a 
commutation  ticket.  It  claims  that  it  is  not  bound  by  any 
previous  action  of  its  predecessor  or  itself,  and  claims  that 
the  strip  ticket  originally  issued  was  not  in  any  sense  a  com- 
mutation ticket. 
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After  hearing  the  evidence  in  this  matter  the  Commission 
made  a  resolution  on  the  8th  of  July,  1912,  which  reads  as 
follows : 

In  the  matter  of  the  complaint  of  the  Board  of  Trustees  of  LaSalle 
against  the  International  Railway  Company.     (Case  2942.) 

Resolved,  That  the  International  Railway  Company  be  advised  in 
the  matter  of  the  above  entitled  complaint  that  the  Commission  is  of 
opinion 

(1)  Tliat  the  fare  between  the  village  of  LaSalle  and  the  city  of 
Niagara  Falls  should  not  be  substantially  changed  from  the  rate  main- 
tained by  the  railway  company  since  the  opening  of  its  road  in  1896 
to  about  February,  1912; 

(2)  That  the  substitution  by  the  railway  company  of  the  so  called 
family  conunuftation  book  in  its  present  form-  and  with  the  restrictions 
now  imposed  upon  its  use  ior  the  strip  coupon  ticket  is  a  substantial 
change  in  such  fare  which  the  Commission  regards  as  unreasonable  and 
as  imposing  a  burden  upon  the  inhabitants  of  LaSalle  not  justified  in 
view  of  the  practical  interpretation  whidi  the  company  has  given  to 
its  franchise  during  a  period  of  upward  of  sixteen  years; 

(3)  That  the  railway  company  should  on  or  before  July  22,  1912, 
submit  to  the  Commission  any  plan  which  it  may  desire  to  suggest 
which  will  give  to  the  residents  of  LaSalle  substantially  the  fare  here- 
tofore enjoyed  by  them,  and  at  the  same  time  protect  the  company 
against  the  use  of  the  same  which  it  alleges  is  unjust  and  unwarranted. 

The  unjust  and  unwarranted  use  of  the  tickets  referred 
to  in  the  resolution  was  shown  upon  the  hearing  to  be  the 
use  of  said  tickets  by  persons  other  than  the  residents  of 
the  village  of  LaSalle  who  tendered  the  same  in  part  payment 
for  through  fare  between  the  city  of  Tonawanda  or  the 
city  of  BuiFalo  and  Niagara  Falls. 

The  respondent  claims  that  the  commutation  fare  was  by 
the  terms  of  the  franchise  put  in  for  the  convenience  and 
use  of  the  residents  of  the  village  of  LaSalle  alone. 

In  response  to  the  said  resolution  of  the  Commission  the 
respondent  on  or  about  the  20th  day  of  July,  1912,  advised 
the  Commission  as  follows: 

To  the  Public  Service  Commission  of  the  Second  District  of  the  State 
of  New  York  : 
In  compliance  w^ith  the  resolution  of  the  Public  Service  Commission 
of  the  Second  District  of  the  State  of  New  York,  a  copy  of  which  certi- 
fied under  date  of  July  11,  1912,  has  been  received  by  i^iin  company. 
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International  Railway  Company  herewith  respectfully  eubmits  to  said 
Commission  the  following  plan,  which  will  give  to  the  residents  of 
LiaSalle  substaniially  the  fare  hereinbefore  enjoyed  by  them,  and  at  the 
same  time  protect  the  company  against  the  use  of  tickets  in  an  unjust 
and  unwarranted  manner,  viz: 

The  clear  purpose  of  the  provision  contained  in  the  instrument  exe- 
cuted by  the  highway  commissioner  of  the  Town  of  Niagara  in  August, 
1895,  was  to  secure  for  the  people  residing  in  LaSalle  a  fare  of  five 
cents  to  Niagara  Falls,  where  twenty  commutation  tickets  were  pur- 
chased at  a  time,  and  possibly,  also,  to  secure,  under  like  circumstances, 
to  the  same  people  a  fare  of  five  cents  from  Niagara  Falls  to  LaSalle. 
Without  conceding  that  the  book  of  commutation  tickets  issued  by  the 
company  since  March  1,  1912,  does  not  fairly  meet  all  the  require- 
ments of  that  provision,  but  in  order  to  meet  the  criticisms  which 
have  been  aimed  against  the  last  named  commutation  tickets,  and  to 
meet  the  views  of  the  Commission,  the  company  is  prepared,  in  lieu  of 
any  other  commutation  tickets,  to  issue  and  put  on  sale  in  the  village 
of  LaSalle  only,  a  book  of  twenty  commutation  tickets  for  the  price 
of  one  dollar  ($1),  to  consist  of  ten  round- trip  tickets  from  LaSalle  to 
Niagara  Falls  contained  in  a  cover,  usable  by  anyone  when  presented 
with  and  attached  to  the  original  cover  containing  the  same,  subject 
to  the  provision  that  no  such  ticket  or  coupons  shall  be  usable  as  a 
part  of  a  iare  between  points  beyond  the  limits  of  the  ticket,  and 
subject  to  the  further  limitations  of  use  appearing  in  the  form 
thereof,  which  will  be  as  follows: 


Intebnational  Railway  Company 

Good  for  one  continuous  trip 

Niagara  Falls,  N.  Y. 

to- 

LaSalle,  N.  Y. 

This    ticket    and    the    annexed 

coupon    are    local    tickets,    good 

only  between  stations  named,  and 

will    not   be    accepted   as   a   part 

payment  of  any  through  fare  or 

ride     of     a     through     passenger 

between    any    other    points    upon 

the  lines  of  said  Company. 

To  BE   Detached   by   Conductob 

Only. 
Void    if    Othebwibe    Detached. 
No 


Intebnational  Railway  Company 
Good  for 
One  Continuous  Trip 
in  opposite  direction  and  between 
same  points,  in  accordance  with 
the  terms  of  the  accompanying 
ticket. 

To  be   Detached   by  Conductob 

Only. 
Void    if    Othebwise    Detached. 


No. 
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If  this  form  of  commiitatio&  ticket  meets  with  the  approval  of  the 
Commissioii,  a  tariff  therefor  will  be  filed  and  the  rate  put  in  force  and 
effeet  as  soon  as  such  new  commutation  tickets  can  be  made  ready. 

The  Commission  is  thus  called  upon  to  decide  whether  the 
ticket  now  offered  to  be  placed  on  sale  as  stated  in  respond- 
ent's communication  of  July  20,  1912,  is  a  suflScient  and 
proper  compliance  with  the  terms  of  the  franchise  and 
agreement  hereinbefore  referred  to. 

The  petitioners  have  rested  their  case  on  the  interpretation 
which  the  Commission  shall  give  to  the  clauses  of  the  fran- 
chise and  agreement  hereinbefore  set  out.  They  have  not 
complained  that  the  rates  named  in  said  franchise  and  agree- 
ment, so  far  as  they  are  charged  by  respondent,  are 
unreasonable,  but  take  the  position  that  the  terms  of  the 
franchise  can  be  carried  out  only  by  the  restoration  of  the 
strip  of  tickets  originally  put  in  use. 

The  Commission  expressly  disclaims  here  to  give  an  exact 
definition  of  a  commutation  ticket.  It  is  of  the  opinion, 
however,  that  the  strip  of  tickets  originally  issued  and  first 
hereinbefore  described  can  not  be  classed  as  a  commutation 
ticket.  We  think  that  the  idea  of  a  commutation  ticket 
implies  the  use  of  the  same  by  the  holder  thereof  upon  each 
day  in  the  week  or  month,  or  at  least  upon  each  working 
day  thereof,  and  that  it  shall  be  used  for  a  return  as  well  as 
an  initial  trip.  The  word  commutation  aLSo  implies  a  sale 
of  the  ticket  at  less  than  the  regular  straight  fare  between 
the  points  named  therein.  A  strict  interpretation  of  the 
word  commutation  as  used  in  the  parlance  of  transportation 
at  the  present  time  would  limit  the  use  of  the  ticket  to  one 
person  and  that  it  should  not  be  transferable.  This  is 
departed  from  by  the  ticket  now  proposed  by  the  respondent 
to  the  extent  that  it  may  be  used  by  any  person  holding  the 
book  and  presenting  the  same  to  the  conductor. 

In  the  same  manner  and  in  the  same  parlance  a  commu- 
tation ticket  implies  the  idea  that  a  book  entitling  the  holder 
to  a  certain  number  of  rides  shall  be  used  within  a  limited 


Digitized  by 


Google 


VlLLAGB  OF  LaSaLLE  V.  INTERNATIONAL  By.   Co.       47 1 
Vol.  III. 

time,  and  at  the  end  of  that  limited  time  those  rides  which 
have  not  been  used  are  forfeited.  This  provision  also  is 
waived  by  the  form  of  ticket  now  offered  by  respondent.  It 
may  be  used  at  any  time  and  by  any  number  of  persons 
provided  they  are  together  at  the  time  when  the  book  is 
presented. 

By  the  terms  of  subdivision  3  of  section  33  of  the  Public 
Service  Conunissions  Law  a  distinction  is  shown  between 
various  forms  of  reduced  rate  tickets,  and  they  are  described 
as  mileage,  excursion,  school  or  family  commutation,  com- 
mutation passenger  tickets,  half  fare  tickets  for  the  trans- 
portation of  children  under  twelve  years  of  age,  or  any  other 
form  of  reduced  rate  passenger  tickets,  or  joint  inter- 
changeable mileage  tickets. 

This  would  seem  to  indicate  that  a  commutation  passenger 
ticket  was  not  to  be  classed  with  mileage  or  excursion,  school 
or  family  tickets,  but  implied  something  different. 

We  think  that  the  characteristics  which  differentiate 
commutation  tickets  from  the  other  forms  named  are  those 
which  have  been  generally  indicated  above.  There  may  be 
others  which  are  not  here  enumerated,  and  the  definition  is 
not  intended  to  be  exact. 

The  form  of  ticket  now  offered  by  the  respondent  renders 
it  necessary  that  the  journey  shall  be  begun  at  LaSalle  in 
order  to  get  the  benefit  of  the  reduced  rate.  This  would 
seem  to  be  in  accordance  with  the  spirit  of  the  original 
franchise  and  modification  thereof  which  contemplated  the 
convenience  and  necessities  of  the  people  of  LaSalle,  and 
contemplated  further  that  the  commutation  tickets  should 
be  kept  on  sale  at  the  regular  place  for  selling  tickets  in  the 
village  of  LaSalle;  and  if  the  provisions  in  the  document  of 
November  26, 1895,  are  to  be  construed  by  the  light  of  section 
9  of  the  original  franchise,  it  will  be  noted  that  the  five-cent 
fare  was  originally  contemplated  for  working  men  and 
working  women,  to  be  used  presumably  in  going  to  and 
from  their  business,  between  certain  hours  of  the  day. 
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It  is  apparent  from  construing  the  two  provisions  together 
that  the  hours  for  the  use  of  the  ticket  were  made  unlimited 
in  consideration  of  explicitly  naming  10  cents  as  the  straight 
fare  between  the  village  of  LaSalle  and  the  city  of  Niagara 
Falls,  and  providing  that  if  the  five-cent  fare  were  made  use 
of  it  should  be  only  made  use  of  by  commutation  riders. 
We  think  that  the  commutation  riders  in  the  sense  that  we 
have  already  described  them  will  be  amply  accommodated 
by  the  form  of  ticket  now  proposed. 

It  was  suggested  and  urged  upon  the  hearing  that  these 
tickets  should  be  sold  in  books  of  ten  for  50  cents  per  booL 
This  request  might  be  a  reasonable  one  provided  the  use  of 
each  book  were  limited  to  one  person  holding  it  and  whose 
name  was  inscribed  thereon.  The  present  book  may  be  used 
by  any  number  of  persons  in  a  family  who  are  traveling  to 
work  at  the  same  time;  and  if  the  feature  of  daily  use  is 
considered,  it  is  apparent  that  a  book,  even  if  used  by  one 
rider  alone,  would  be  used  up  in  ten  days.  Under  these  cir- 
cumstances it  does  not  appear  that  the  purchase  of  a  book 
entails  any  undue  outlay  of  cash.  It  is  reasonable  to  suppose 
that  a  rider  of  any  considerable  degree  of  regularity  would 
not  object  to  investing  $1  every  ten  or  twenty  days. 

In  order  that  the  exact  form  of  ticket  proposed  by  the 
respondent  should  be  placed  before  the  Commission,  the 
respondent  was  asked  to  submit  to  the  Commission  a  printed 
form  of  such  ticket.  It  has  done  so  in  a  letter  addressed  to 
the  Commission  under  date  of  November  8,  1912,  which  is 
filed  with  the  papers  in  the  case. 

While  the  form  of  ticket  submitted  may  imply  as  a  matter 
of  law  certain  provisions  as  to  its  use,  it  is  better  that  the 
ticket  itself  should  contain  plain  statements  which  shall 
notify  the  purchaser  just  what  his  rights  are  in  connection 
with  it;  and  the  order  to  be  entered  in  this  case  should 
provide  that  the  ticket  should  be  printed  in  the  exact  form 
of  the  blank  submitted  in  the  letter  of  November  8,  1912, 
flo  far  as  the  arrangement  of  ticket  and  its  accompanying 
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coupon  is  concerned.  That  is  to  saj;  the  ticket  and  coupon 
should  be  printed  on  one  sheet,  in  order  that  the  going  coupon 
may  be  used  if  necessary  a  number  of  times  without  render- 
ing void  the  annexed  return  ticket.  The  book  should  also 
have  printed  upon  it  conditions  substantially  as  follows: 

L  Each  commutation  ticket  and 
coupon  attached  is  (a)  good  for  a 
single  continuous  trip  hetween  the 
points  named  thereon;  (6)  good 
until  used  when  presented  with  orig- 
inal cover  and  not  detached, 

2.  Tickets  and  coupons  are  good 
for  the  fare  of  the  holder  oi  the 
book  and  of  others  of  his  family  or 
party  on  the  same  trip. 

3.  Tickets  and  coupons  are  not 
good  and  will  not  be  accepted  as 
part  payment  of  any  through  fare 
between  any  other  points  upon  the 
lines  of  the  company. 

4.  No  coupon  or  ticket  will  be 
accepted  by  the  conductor  when 
detached. 

5.  Ck>nductors  must  take  up  and 
return  the  cover  of  this  book  to  the 
auditor's  office  when  honoring  the 
last  ticket  herein. 

It  is  the  opinion  of  the  Commission  that  a  ticket  in  the 
form  above  detailed  and  containing  the  conditions  above  set 
forth  will  meet  the  objections  raised  by  the^complainants ; 
and  an  order  should  be  entered  directing  the  respondent  to 
discontinue,  on  or  before  the  15th  day  of  December,  1912,. 
its  present  form  of  ticket  hereinbefore  set  forth,  and  to  sub- 
stitute therefor  and  place  on  sale  at  the  regular  place  or 
places  for  selling  tickets  in  the  village  of  Lafialle  a  ticket  in 
the  exact  form,  so  far  as  arrangement  is  concerned,  submitted 
in  the  letter  of  respondent  dated  November  8,  1912,  above 
referred  to,  which  shall  be  sold  in  books  of  twenty  tickets 
(that  is  to  say,  ten  tickets  and  ten  coupons)  for  $1,  and  shall 
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have  printed  at  some  place  upon  the  cover  thereof  the  condi- 
tions substantially  as  hereinbefore  set  forth,  anil  no  others    | 
which  in  anywise  conflict  with  the  same. 

The  form  of  ticket  adopted  by  the  respondent  should  be 
submitted  for  the  approval  of  the  Commission  on  or  before 
the  1st  day  of  December,  1912.  An  order  will  be  entered 
accordingly. 
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In  the  Matter  of  the  Application  of  The  Red  Hook  Light 
AND  Poweb  Company. 

In  this  caae,  The  Red  Hook  Light  and  Power  Company  applied  to 
the  Ck>mmi88ion  under  section  68  of  the  Public  Service  GommiflBions 
Law  for  permission  to  construct  an  electric  plant  and  a  gas  plant  in 
the  city  of  Hudson,  and  to  exercise  a  certain  franchise  therefor  granted 
by  the  common  council  and  mayor  of  said  City. 

The  application  was  denied  upon  the  following  grounds: 

L  That  another  electrical  and  gas  corporation  was  already  giving 
electric  and  gas  service  to  the  city  of  Hudson. 

2.  That  the  service  rendered  by  such  other  corporation  had  not  been 
shown  by  the  applicant  to  be  not  satisfactory  to  the  public  and  of  such 
a  character  that  a  competing  company  should  be  admitted  into  the 
city. 

3.  That  the  contention  of  the  applicant  that  the  other  company  did 
not  have  a  franchise  in  said  city  was  one  which  would  not  take  into 
consideration  that  the  existing  company  was  in  fact  occupying  the  city, 
and  if  it  were  not  there  lawfully,  the  remedy  lay  with  the  courts  and 
not  with  the  Commission. 

The  opinion  contains  a  review  of  the  authorities  upon  the  question 
of  admitting  a  new  gas  corporation  or  electrical  corporation  into  terri- 
tory already  occupied  by  another  company  rendering  satisfactory  service. 

Decided  November  14,  1912. 

A.  W.  Bailey  and  John  N.  Carlisle  for  the  applicant 
Randall    J.    LeBoeuf    for    Albany    Southern    Eailroad 
Company. 

Stevens,  Chairman: 

On  the  5th  day  of  June,  1911,  by  a  resolution  duly  passed 
by  the  common  coimcil  of  the  City  of  Hudson,  and  approved 
by  the  mayor  of  said  City  on  June  6,  1911,  a  franchise  was 
granted  to  The  Red  Hook  Light  and  Power  Company,  the 
applicant,  for  the  use  of  the  streets,  avenues,  public  places, 
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and  parks  in  the  city  of  Hudson  for  the  purpose  of  conduct- 
ing and  distributing  electricity  and  gas  for  public  and  private 
use.  The  petitioner  asked  for  permission  and  approval  to 
exercise  such  franchise,  and  also  for  permission  and  approval 
to  begin  the  construction  of  electric  and  gas  plants  in  said 
city. 

Numerous  hearings  have  been  had  upon  said  application 
and  a  large  amount  of  evidence  has  been  taken  in  support 
of  and  in  opposition  thereto. 

The  City  of  Hudson,  at  the  present  time,  is  supplied  with 
both  gas  and  electricity  by  the  Albany  Southern  Railroad 
Company.  This  company  opposed  the  application  of  the 
Red  Hook  company. 

The  applicant  raises  the  question  that  the  Albany 
Southern  Railroad  Company  is  without  legal  capacity  to 
conduct  a  gas  or  electric  light  business  and  therefore  has  no 
right  to  appear  before  this  Commission  in  opposition  to  the 
application. 

The  applicant  also  contends  that  the  formation  of  the 
Hudson  Light  and  Power  Company  by  consolidation  of  the 
Hudson  Gas  Company  with  the  Hudson  Electric  Light  Com- 
pany, the  Hudson  Light  and  Power  Company  being  the 
predecessor  in  interest  of  the  Albany  Southern  Railroad 
Company,  is  of  doubtful  validity,  or  if  valid,  gave  no  rights 
to  the  resulting  comj)any  to  do  an  electric  lighting  business 
in  the  streets  of  Hudson  or  a  gas  business  subsequent  to 
February  23,  1903. 

The  applicant  further  contends  that  the  Citizens'  Electric 
Light  and  Power  Company,  which  was  organized  March  29, 
1894,  became  defunct  as  a  matter  of  fact  and  from  force  of 
law,  and  that  its  attempt  at  merger  with  the  Hudson  Light 
and  Power  Company  passed  no  rights  to  the  latter  company. 

An  elaborate  brief  has  been  submitted  upon  the  foregoing 
questions,  and  they  have  also  been  discussed  by  the  counsel 
for  the  Albany  Southern  Railroad  Company. 
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It  18  unnecessary  to  review  in  detail  the  various  positions 
taken  by  counsel  upon  either  side.  It  is  undisputed  that 
the  Albany  Southern  Railroad  Company  is  in  fact  supply- 
ing the  city  of  Hudson  with  gas  and  electricity  under  a 
claim  of  right  so  to  do.  It  has  a  large  investment  for  both 
of  these  purposes  within  the  city.  It  should  therefore  be 
treated  by  this  Commission  as  an  electrical  and  gas  corpora- 
tion de  facto,  and  as  such  it  has  been  treated  ever  since  its 
organization.  Being  in  occupation  of  the  territory  under 
claim  of  right,  the  Commission  should  treat  it  as  a  corpora- 
tion de  facto,  and  has  no  judicial  power  to  determine  it  to 
be  otherwise.  If  it  is  occupying  the  city  of  Hudson  unlaw- 
fully for  these  purposes,  the  remedy  lies  in  the  courts  and 
not  with  the  Commission.  The  Commission  does  not,  for 
these  reasons,  attempt  to  review  or  pass  upon  the  elaborate 
questions  raised  as  to  the  legal  effects  of  the  various  trans- 
actions which  have  been  brought  to  its  attention. 

The  proceeding  is  not  to  oust  the  railroad  company,  but  to 
admit  the  applicant  into  the  territory ;  and  the  real  question 
before  the  Commission  is  what  considerations  are  to  prevail 
with  it  upon  this  question  only. 

Considerable  eifort  was  made  upon  the  part  of  the  appli- 
cant to  show  that  the  service  of  the  Albany  Southern  Rail- 
road Company,  both  gas  and  electric,  was  not  satisfactoty  to 
the  public  and  was  of  such  character  that  a  competing  com- 
pany should  be  admitted  into  the  city  of  Hudson.  The  evi- 
dence submitted  in  this  behalf  was  insufficient  to  establish 
the  point  contended  for,  and  the  various  failures,  omis- 
sions, and  imperfections  in  service  shown  to  have  existed 
were,  generally  speaking,  nothing  more  than  can  be  found 
at  times  in  the  service  of  any  company.  Whatever  defect 
was  shovm  to  exist  in  the  service  was  something  which  could 
be  easily  remedied  by  the  exercise  of  the  powers  of  this 
Commission.  It  must  be  found  as  a  fact  that  the  gas  and 
electric  service  afforded  by  the  Albany  Southern  Railroad 
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Company  is  of  such  a  character  as  not  to  warrant  the 
admission  of  a  competing  corporation  into  that  city. 

The  remaining  proposition  urged  by  the  applicant  is  that 
it  is  ready  to  afford  rates  for  service  somewhat  less  than 
those  which  at  the  present  time  are  being  charged  by  the 
Albany  Southern.  This  contention  calls  for  a  full  presen- 
tation of  the  position  uniformly  taken  by  this  Commission 
since  its  organization  upon  questions  of  this  character.  In 
the  application  of  the  Lockport  Light,  Heat  and  Power 
Company,  decided  in  1907  (1  P.  S.  C,  2nd  D.,  12^),  the 
Commission  said: 

A  business  which  supplies  to  a  community  a  pubUc  utility  like  gas, 
or  electricity  for  light  or  power,  is  one  in  which  free  and  full  com- 
petition between  two  companies  engaged  in  the  same  business  can  not 
be  expected  to  prevail  permanently.  Experience  has,  we  think,  amply 
demonstrated  the  fact  that  when  there  is  more  than  one  such  company 
in  a  municipality  engaged  in  the  same  business,  while  active  competi- 
tion may  prevail  for  a  more  or  less  brief  period,  the  companies  generally 
find  it  to  their  interest  to  reach  an  understanding  either  as  to  prices 
or  division  of  territory,  and  in  the  great  majority  of  cases  the  two  com- 
panies either  become  one  or  the  control  of  both  passes  into  the  hands 
of  the  same  parties.  It  can  doubtless  be  demonstrated  beyond  any 
possibility  of  successful  contradiction  that  better  service  and  fairer 
prices  in  furnishing  such  public  utilities  to  a  community  can,  as  a 
general  rule,  be  given  by  one  corporation  than  by  several  and  that 
this  can  be  done  with  the  use  of  less  capital.  The  existence  of  more 
than  one  corporation  furnishing  the  same  public  utility  leads,  for  a 
time  at  least,  to  duplicate  developments,  to  the  building  of  plants  which 
are  not  needed  to  serve  the  community,  to  the  duplication  of  unsightly 
and  expensive  pole  lines  and  distributing  service,  to  costly  and  unneces- 
sary tearing  up  and  destruction  of  pavements,  to  administrative  expenses 
greatly  in  excess  of  those  which  a  single  company  would  have  to  meet, 
and  to  increased  leakage  of  gas  or  electric  current.  Undoubtedly 
municipalities  have  many  times  enjoyed  periods  of  better  service  and 
lower  prices  by  reason  of  temporary  competition  prevailing  between 
two  or  more  companies  in  the  same  iicld.  After  the  almost  inevitable 
consolidation,  understanding,  or  division  of  territory,  however,  the 
service  often  becomes  poor,  and  prices  are  raised  in  an  efTort  to  make 
the  city  and  its  inhabitants  bear  the  burden  involved  in  paying  returns 
on  the  unnecessary  capital  invested  in  the  duplicated  plants.  It  is 
our  belief  that  the  provisions  of  the  Public  Service  Commissions  Law 
show  a  full  appreciation  of  these  facts  by  the  Legislature  of  the  State. 


Digitized  by 


Google 


Red  Hook  Light  and  Poweb  Co.  479 

Vol.  III. 

In  the  matter  of  the  Niagara  Falls  Lighting  Company, 
decided  July  1, 1909  (2  P.  S.  C,  2nd  D.,  116),  the  Commis- 
sion said: 

The  policy  of  this  Commissioii  in  cases  where  one  lighting  company 
seeks  to  enter  the  field  already  occupied  by  another  requires  that  the 
applicant  shall  show  that  the  company  already  serving  the  community 
is  not  doing  so  adequately  and  efiSciently,  and  that  its  failures  are 
such  that  they  can  not  well  be  corrected  by  the  exercise  of  the  regu- 
lative powers  of  the  Commission.  Good  service  may  now  be  obtained 
at  reasonable  prices  in  less  expensive  ways  than  by  unnecessary  dupli- 
cation of  plants,  and  the  public  interest  does  not  demand  that  the 
capital  invested  in  good  faith  in  the  public  service  should  be  destroyed 
or  impaired  without  good  reasons  to  be  shown  affirmatively. 

In  the  same  case,  the  Commission  said  that  in  its  opinion 
reasonable  rates  to  consumers  can  be  obtained  through  the 
exercise  of  the  powers  of  the  Commission  with  greater  advan- 
tage to  the  public  than  by  attempting  to  regulate  such  service 
through  competition  with  all  of  its  attendant  disadvantages. 

In  the  case  of  the  application  of  Buffalo,  Rochester  and 
Eastern  Railroad  Company  (1  P.  S.  C,  2nd  D.,, 543),  this 
Commission  said: 

The  history  of  the  past  fifty  years  is  full  of  warnings  and  replete 
with  experiences  which  the  deliberate  judgment  of  the  law-making 
body  of  the  State,  reinforced  by  public  sentiment,  has  sought  to  avert. 
The  evil  is  the  unnecessary  duplication  of  public  utilities.  So  long 
as  the  State  was  inadequately  or  insufficiently  supplied  with  those 
facilities,  its  policy  was  to  encourage  their  growth  and  development, 
and  the  greatest  latitude  was  allowed  to  those  desiring  to  embark  upon 
enterprises  of  this  character  to  invest  their  money  and  engage  in  the 
service  of  the  public.  As  such  facilities  became  more  and  more  numer- 
ous, it  was  found  that  thiey  were  to  a  large  extent  in  the  nature  of 
essential  monopolies:  that  the  unnecessary  duplication  of  railroads, 
the  unnecessary  duplication  of  gas  plants  and  electric  plants,  caused 
first  the  waste  of  a  large  amount  of  fixed  capital;  that  the  competition 
between  too  great  a  number  of  corporations  of  like  character  serving 
the  same  public  entailed  rate  wars  which  resulted  disastrously  to  the 
corporations  concerned  without  any  real  or  substantial  gain  to  the 
public;  that  such  rate  wars  inevitably  resulted  in  consolidation  or 
pooling;  that  the  public  was  required  ultimately  to  pay  the  bills  of 
all  such  disastrous  experiments;  and  that  during  the  period  of  competi- 
tion  service  deteriorated  and  the  public  thereby  sufl^erod. 
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The  same  principles  have  been  recognized  by  other  com- 
missions. In  the  application  of  LaCrosse  Gas  and  Electric 
Company  (2nd  Wis.  R.  C.  R.  3),  the  Wisconsin  comniission 

says: 

Duplication  of  such  plants  is  a  waste  of  capital,  whenever  the 
services  can  be  adequately  furnished  by  one  plant  only.  It  necessarily 
means  that  interest  and  maintenance  must  be  earned  on  a  much  greater, 
if  not  twice  as  great,  investment  and  that  the  actual  cost  of  opera- 
tion is  likely  to  be  relatively  higher.  Competition  in  this  service  there- 
fore usually  means  a  bitter  struggle  and  low  rates,  until  one  of  the  con- 
testants is  forced  out  of  the  field,*  when  the  rates  are  raised  to  the  old 
level  if  not  above  it,  or  to  a  combination  or  understanding  of  some 
sort  between  them  which  also  ultimately  results  in  higher  rates.  Id 
this  way  it  often  happens  that  the  means  which  were  thought  to  be 
the  preventative  of  onerous  conditions  become  the  very  agents  through 
which  such  conditions  are  imposed.  In  fact,  active  and  continuous 
competition  between  public  utility  corporations  furnishing  the  same 
service  to  the  same  locality  seems  to  be  out  of  the  question.  This  has 
been  shown  by  experience.  Such  competition  is  also  contrary  to  the 
very  nature  of  things.  Two  distinct  and  separate  corporations  are  not 
likely  to  remain  separate  very  long  after  it  becomes  clear  that  the 
services  rendered  by  both  can  be  more  cheaply  and  more  effectively 
furnished  by  only  one  of  them. 

In  the  Milwaukee  case,  decided  by  the  same  commission 
on  August  20j  1912,  it  is  said: 

That  competition  in  the  very  nature  of  things  can  not  be  a  proper 
regulator  of  rates  and  other  conditions  in  the  public  utility  field,  would 
seem  to  be  too  well  understood  for  discussion.  As  a  real  competition 
in  this  field  means  duplications  of  plants,  which  duplications,  when 
once  put  in,  are  for  the  most  part  useless  for  any  purpose  other  than 
that  for  which  they  were  intended,  and  which  duplication,  unlike  cur- 
rent capital,  can  not  be  withdrawn  from  the  service  and  used  for  other 
purposes.  It  also  means  excessive  outlays  for  fixed  and  operating 
expenses.  Again,  it  stands  for  unnecessary  tearing  up  and  occupation 
of  already  overcrowded  streets  and  alleys,  the  possible  duplication  of 
services  on  customers'  premises,  and  for  many  other  inconveniences 
and  costs. 

As  early  as  1904,  the  Massachusetts  Gas  and  Electric  Light 
Commission,  in  the  Haverhill  case,  said : 
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Experience  shows  that  the  exploitation  of  a  new  company  in  a  terri- 
tory already  occupied  does  not  necessarily  depend  for  its  financial 
success  upon  the  sale  of  electricity  to  the  city  and  its  citizens.  That 
is  by  no  means  the  only  source  of  profit  to  such  company.  It  has  been 
repeatedly  demonstrated  that  the  profits  of  a  new  concern  do  not  so 
much  depend  upon  its  dealings  with  the  public  as  upon  the  relation 
which  it  may  be  able  to  establish  with  the  company  first  in  the  field. 

If  the  request  of  the  new  company  be  granted,  it  may  naturally  be 
expected  that  for  a  time  both  city  and  commercial  lighting  will  be 
offered  by  both  companies  at  considerably  less  than  present  rates,  but 
such  competition,  under  the  conditions  in  this  case,  is  sure  to  be 
expensiye,  even  though  for  a  time  apparently  economical  or  profitable. 
We  may  confidently  expect,  first  losses,  then  profits:  losses  in  the  con- 
duct of  the  business  and  the  struggle  for  a  control  of  the  situation; 
profits  in  the  later  union  or  consolidation;  losses  for  a  time  in  the 
supply  of  electricity,  to  be  converted  later  into  new  capitalization  as 
a  perpetual  and  irremedial  burden  of  the  public.  The  temporary 
advantage  to  a  portion  of  the  public  is  reasonably  sure  to  be  followed 
by  an  undue  burden  upon  the  public  as  a  whole,  through  the  larger 
capital  demanding  a  return,  much  of  it  representing  unnecessary  dupli- 
cation of  properties  as  well  as  losses. 

It  is  needless  to  multiply  quotations  upon  this  point.  All 
of  the  language  hereinbefore  cited  represents  the  well  set- 
tled convictions  of  all  those  who  have  carefully  studied  the 
matter. 

This  Commission  sees  no  reason  for  departing  from  the 
mle  it  has  heretofore  followed,  and  which  in  its  judgment 
experience  has  abundantly  justified. 

The  application  should  be  denied. 

Vol.  IT  I  — 10 
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In  the  Matter  of  the  Complaint  of  Fulton  Light,  Hsat 
AND  Power  Company  v.  Oswego  River  Power  Trans- 
mission Company.  Order  to  show  cause  why  respondent 
should  not  be  compelled  to  discontinue  service  of  electricity 
in  the  city  of  Fulton. 

A  permit  issued  by  the  Superintendent  of  Public  Works  granti]^ 
permission  to  set  poles  upon  the  berme  bank  of  the  canal  and  string 
wires  thereon  is  a  franchise  which  can  not  be  lawfully  exercised  with- 
out first  having  obtained  the  permission  and  approval  of  this  Com- 
mission, under  section  68  of  the  Public  Service  Commissions  Law. 

Where  such  a  franchise  was  exercised  by  an  electrical  corporation 
without  first  having  made  application  to  the  Commission  under  section 
68,  and  where  it  appears  that  such  action  was  taken  in  good  faith 
and  in  the  belief  that  the  corporation  was  within  its  legal  rights. 

Held  that  no  action  of  this  Commission  should  be  taken  against 
such  corporation  under  section  74  of  the  Public  Service  Commissions 
Law  until  a  reasonable  time  has  been  given  within  which  to  make 
application  to  the  Commission  for  permission  and  authority  under 
section  68  to  exercise  such  franchise. 

I 
Decided  December  3,  1912. 

Oannon,  Spencer  <&  Michell  (by  Mr,  Gannon)  for  com- 
plainant. 

E.  M.  White  for  respondent. 

Olmsted,  Commissioner: 

On  or  about  the  9th  day  of  March,  1911,  the  Oswego 
River  Power  Transmission  Company  obtained  from  the  City 
of  Fulton  a  franchise  to  distribute  within  the  city  of  Fulton, 
under  certain  conditions,  electricity  for  light,  heat,  power, 
and  other  purposes,  and  to  erect  and  maintain  in  the  streets, 
etc.,  of  the  city  of  Fulton  the  necessary  poles  and  other  struc- 
tures for  that  purpose. 


Digitized  by 


Google 


Fulton  L.,  H.  &  P.  Co.  v.  Oswego  Eiveb  R  T,  Co.     4&3 

Vol.  III. 

Thereafter  the  Oswego  Eiver  Power  Transmission  Com- 
pany made  application  to  this  Commission  for  permission  to 
exercise  said  franchise,  which  application  was  denied  by  an 
order  of  this  Commission  made  on  the  9th  day  of  April,  1912. 

On  or  about  the  16th  day  of  November,  1910,  the  Oswego 
River  Power  Transmission  Company  obtained  from  the 
Superintendent  of  Public  Works  of  the  State  of  New  York 
a  permit  which  is  in  language  as  follows: 

State  of  New  York, 
supebintbitdent  of  pubuc  wobks, 
Albany,  Vovemher  16,  1910, 
Whereas,  The  Oswego  River  Power  Transmission  Company,  a  corpora- 
tion duly  formed  and  organized  under  and  by  virtue  of  the  laws  of 
this  State,  and  having  an  office  for  the  transaction  of  business  in  the 
city  of  Syracuse,  N.  Y.,  has  made  application  for  permission  — 

1.  To  construct,  maintain,  and  operate  an  electric  transmission  line 
upon  state  land  within  the  limits  of  Barge  Canal  Contract  No.  45  at 
Baldwinsville;  and 

2.  To  construct,  maintain,  and  operate  an  electric  transmission  line 
upon  state  land  on  the  berme  side  of  the  Oswego  canal  near  Fulton, 
within  the  limits  of  Contract  No.  10,  Barge  Canal,  for  the  purpose  of 
reaching  the  plant  of  the  Victoria  Paper  Mills  Company;  and  has 
filed  maps,  plans,  and  profile  showing  the  routes  proposed  to  be  fol- 
lowed by  said  transmission  lines,  and  the  location  of  the  proposed 
poles  or  supports.    Therefore 

Permission  is  hereby  granted  to  said  Oswego  River  Power  Transmis- 
sion Company  to  construct,  maintain,  and  operate,  at  its  own  cost  and 
expense,  an  electric  transmission  line  upon  state  land  within  the  limits 
of  Barge  Canal  Contract  No.  45  at  Baldwinsville,  and  an  electric 
tranamission  line  upon  state  land  on  the  berme  side  of  the  Oswego 
canal  near  Fulton,  within  the  limits  of  Barge  Canal  Contract  No.  10, 
as  referred  to  and  described  above,  upon  the  following  conditions  and 
restrictions : 

First:  This  permit  shall  not  be  assigned  or  transferred  without  the 
written  consent  of  the  Superintendent  of  Public  Works. 

Second:  No  work  shall  be  commenced  under  this  permit  until  such 
time  as  an  inspector  or  inspectors  to  be  appointed  by  the  Superintendent 
of  Public  Works  shall  be  present;  and  in  case  of  any  violation  of  tkl/i 
provision  this  permit  is  revoked  and  shall  be  without  force  or  effecl<fi 

Third:  All  work  authorized  by  this  permit  shall  be  done  in  aooyal 
ance  with  the  map,  plans,  and  profile  now  on  file  in  this  office,  audita 
aeeordaooe  with  tiie  following  specifications  and  directions: 
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(1)  i<)Yery  part  of  the  transmission  circuit  near  Baldwinsville, 
including  guards  .and  supports,  shall  be  at  least  forty  feet  from  the 
water  in  the  canal. 

(2)  The  span  crossing  the  canal  shall  be  supported  by  well  designed, 
substantial  steel  towers  which  shall  be  of  sufficient  height  to  prevent 
a  broken  end  of  a  conductor  from  fouling  the  canal. 

(3)  All  parts  of  both  transmission  lines  shall  be  of  first-class  con- 
struction, of  a  design  to  be  approved  by  the  State  Engineer  and  Sur- 
veyor and  Superintendent  of  Public  Works,  and  shall  be  maintained  in 
a  first-class,  orderly  manner  as  may  be  approved  by  the  Superintendent 
of  Public  Works. 

(4)  Means  shall  be  provided  on  each  tower  supporting  the  canal 
crossing  so  that  a  falling  conductor  will  automatically  shut  off  the 
current. 

Fourth:  In  consideration  of  the  privileges  herein  granted,  the  said 
Oswego  River  Power  Transmission  Company  shall  pay  to  the  People 
of  the  State  of  New  York,  through  the  Superintendent  of  Public  Works, 
an  annual  rental  of  one  dollar  during  the  period  during  which  this 
permit  remains  in  force  for  each  pole  or  tower  erected  under  the 
authority  of  this  permit,  such  rental  to  be  paid  by  said  company  in 
advance  on  the  first  day  of  January  in  each  and  every  year  during 
the  time  this  permit  remains  in  force. 

Fifth:  All  work  authorized  by  this  permit  shall  be  done  under  the 
supervision  of  the  superintendent  of  Public  Works  or  an  inspector  or 
inspectors  to  be  appointed  by  him,  and  the  salary  of  such  inspector 
or  inspectors,  togetner  with  all  necessary  expenses  of  such  inspection, 
shall  be  paid  by  said  Oswego  River  Power  Transmission  Company; 
and  the  work  shall  be  done  at  such  times  as  the  Superintendent  of 
Public  Works  shall  direct  and  so  as  not  to  interfere  with  the  free 
and  perfect  use  of  the  canals  or  endanger  the  lives  or  property  of  those 
engaged  in  repairing,  navigating,  or  operating  the  same;  and  so  as 
not  to  interfere  with  the  progress  of  any  canal  construction  or  repair 
work. 

Sixth:  As  a  further  consideration  for  the  granting  of  the  privileges 
herein  contained,  the  Superintendent  of  Public  Works  reserves  the  right 
at  any  time  to  attach  to  all  poles  or  towers  erected  under  this  permit, 
message  transmission  wires,  with  the  necessary  crossarms  and  fixtures, 
for  the  use  of  the  department. 

Seventh:  Said  Osw^^  River  Power  Transmission  Company  shall  be 
deemed  and  held  liable  for  and  shall  pay  any  and  all  loss  or  damage 
that  may  occur  or  arise  either  to  the  State  or  to  individuals  in  con- 
sequence of  the  construction,  maintenance,  operation,  or  use  of  said 
transmission  lines  or  either  of  them  or  any  part  thereof. 
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Eighth:  The  Superintendent  of  Public  Works  reserves  the  right  at 
any  time  to  revoke  and  annul  this  permit  and  cause  said  Oswego  River 
Power  Transmission  Company  to  remove  said  transmission  lines  or 
either  of  them  from  off  state  land  at  its  own  cost  and  expense,  and 
such  work  of  removal  shall  be  completed  within  six  months  from  the 
receipt  of  notice  from  the  Superintendent  of  Public  Works  to  remove 
the  same;  also  the  right  on  the  part  of  the  State  of  reentry  and 
re-occupancy  of  such  lands  covered  by  this  permit  as  the  free  and  perfect 
use  of  said  canal  or  land  at  any  future  time  may  require,  or  as  may 
be  necessary  for  making  any  repairs,  improvements,  or  alterations  in 
the  same. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  official  seal  of  said  office  the  day  and  year  first  above 
written. 
[seal]  F.  C.  Stevens, 

Superintendent  of  Public  Works. 

Between  December,  1910,  and  February,  1911,  the  Oswego 
River  Power  Transmission  Company  constructed  a  trans- 
mission line  along  the  herme  bank  of  the  Oswego  canal, 
under  and  by  virtue  of  the  permit  from  the  Superintendent 
of  Public  Works  hereinbefore  set  forth,  and  by  virtue  thereof 
delivered  and  is  now  delivering  power  to  the  Victoria  Paper 
Mills  located  within  the  city  limits  of  the  city  of  Fulton.  In 
constructing  said  line  the  wires  upon  which  the  current  is 
carried  cross  two  highways,  known  as  Shaw  street  and  Xorth 
First  street,  which  are  streets  in  the  city  of  Fulton  running 
easterly  and  westerly  and  crossing  said  canal  by  means  of 
bridges  over  the  same.  The  construction  across  said  high- 
ways consists  in  carrying  the  wires  over  same,  which  are  at 
least  thirty-five  feet  above  the  traveled  portion  of  the  high- 
way and  strung  from  poles  located  wholly  upon  the  land 
within  the  blue  lines  so  called  and  outside  of  the  street 
boundaries,  said  poles  being  erected  within  two  or  three 
feet  from  the  adjacent  prism  of  the  canal. 

This  proceeding  is  brought  by  the  Fulton  Light,  Heat  and 
Power  Company,  which  has  at  the  present  time  a  plant  and 
distribution  system  in  the  city  of  Fulton,  and  is  now  supply- 
ing said  City  with  electricity  for  light,  heat,  and  power 
purposes. 
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The  complainant  alleges  that  the  respondent  has  no  right 
under  the  Public  Service  Commissions  Law  to  furnish  cur- 
rent to  the  Victoria  Paper  Mills,  and  further  alleges  that  it 
is  furnishing  power  without  right  so  to  do  to  the  North  End 
Paper  Mill. 

The  respondent  reaches  the  North  End  Paper  Mill  by 
means  of  a  transmission  line  running  through  the  town  of 
Volney  which  adjoins  the  city  of  Fulton.  This  line  is  con- 
structed on  a  private  right  of  way,  crossing  the  city  line 
in  that  manner  and  continuing  on  a  private  right  of  way  to 
the  plant  of  the  North  End  Paper  Mill.  It  is  entirely  inde- 
pendent of  the  line  on  the  berme  bank  of  the  canal  and  crosses 
no  streets  or  public  highways  in  the  city  of  Fultou. 

On  the  hearing  had  herein  on  the  27th  day  of  May,  1912, 
the  complainant  made  no  reference  to  the  service  which  the 
respondent  is  rendering  to  the  North  End  Paper  Mill,  but 
asserted  that  the  service  rendered  to  the  Victoria  Paper  Mill 
was  being  rendered  contrary  to  the  provisions  of  the  Public 
Service  Commissions  Law,  and  asked  that  this  Commission 
institute  judicial  proceedings  pursuant  to  section  74  of  that 
law  to  enjoin  and  prevent  the  respondent  from  doing  business 
or  transmitting  and  furnishing  electricity  or  electric  current 
in  the  said  city  of  Fulton,  and  to  require  respondent  to 
remove  its  poles,  wires,  and  electrical  construction  from  said 
city,  and  for  such  other  and  further  relief  as  might  be  proper. 
The  reasons  urged  by  the  complainant  for  such  action  were : 

1st.  That  the  permit  obtained  by  the  respondent  from  the  Superin- 
teiLdent  of  Public  Works  hereinbefore  set  forth  was  illegally  grranted, 
and  that  the  Superintendent  of  Public  Works  had  no  authority  to  issue 
to  respondent  any  permit  of  that  nature. 

2nd.  That  if  the  Superintendent  of  Public  Works  had  authority  to 
issue  such  a  permit  the  same  was  a  franchise,  and  could  not  be  exer- 
cised without  the  permission  of  this  Commission  duly  given  under  the 
provisions  of  section  68  of  the  Public  Service  Commissions  Law. 

3rd.  That  the  transmission  line  crossed  two  streets  in  the  city  of 
Fulton,  and  that  the  respondent  was  inhibited  from  crossing  said 
streets  by  virtue  of  the  decision  of  this  Commission  denying  it  the  right 
to  exercise  the  franchise  obtained  by  it  from  the  City  of  Fulton  on  the 
Mh  day  of  March,  1911,  hereinbefore  referred  to. 
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'No  testimony  was  taken  on  the  bearing,  but  the  case  was 
submitted  on  facts  agreed  upon  and  maps  furnished  by  the 
counsel  for  the  respective  parties  to  the  proceedings. 

The  questions  involved  are  largely  questions  of  law. 

The  Commission  has  submitted  the  facts  in  the  case  to  its 
ooimsel,  together  with  the  briefs  of  the  opposing  counsel  in 
the  proceeding,  and  after  consideration  of  all  the  circum- 
stances is  of  the  opinion  that  the  permit  issued  to  the 
respondent  by  the  Superintendent  of  Public  Works  on  the 
16th  day  of  November,  1910,  is  a  valid  permit.  The  Super- 
intendent was  not  required  to  give  his  consent,  and  if  he  had 
discretion  in  the  matter  his  consent  becomes  a  franchise  under 
the  meaning  of  section  68  of  the  Public  Service  Commissions 
Law.  A  franchise  has  been  defined  by  the  United  States 
Supreme  Court  as  a  special  privilege  conferred  by  the 
Government  upon  an  individual  or  corporation  which  does 
not  belong  to  the  citizens  of  the  country  generally  by  com- 
mon right.    Augusta  Bank  v.  Earle^  13  Peters  U.  S.  519,  595. 

The  Superintendent  of  Public  Works  was  directly  author- 
ized to  issue  this  permit,  in  his  discretion,  by  section  48,  sub- 
division 3,  of  the  Canal  Law.  It  was  claimed  on  the  hearing 
that  this  provision  of  the  law  referred  only  to  electric 
towage  or  experiments  looking  thereto,  but  the  administrative 
construction  of  the  same  has  been  to  the  contrary.  New 
Haven  Railroad  v.  Interstate  Commerce  Commission,  200 
U.  S.  361,  401,  402.  Matter  of  W.  S.  A.  <&  P.  R.  R.  Co., 
115  N.  Y.  442-447.  It  appears  also  that  there  were  two 
permits  granted  to  the  complainant  in  this  case  prior  to  the 
one  under  consideration  here  which  are  precisely  similar 
to  it  in  character.  It  has  not  been  shown  to  the  satisfaction 
of  the  Commission  that  the  permit  of  the  Superintendent  of 
Public  Works  is  an  invalid  instrument,  and  it  is  assumed  that 
under  and  by  virtue  of  it  the  respondent  has  full  authority, 
80  far  as  the  Department  of  Public  Works  is  concerned,  to 
construct  its  line  along  the  berme  bank  of  the  canal. 
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The  CommisBion  is  also  of  the  opinion  that  the  authority 
of  the  City  of  Fulton  was  not  required  for  the  purpose  of 
crossing  the  highways  known  as  Shaw  street  and  North 
First  street 

In  Niagara,  Lochport  <£  Ontario  Power  Company  ▼. 
Bridges,  131  A.  D.  921,  the  Appellate  Division  held  that 
permission  to  cross  a  highway  at  substantially  right  angles, 
with  a  transmission  line  suspended  on  poles  set  in  a  private 
right  of  way,  none  of  the  poles  being  within  the  highway, 
could  not  be  withheld  by  the  local  authorities  having  charge 
of  the  highway,  and  that  their  right  was  confined  to  the 
police  power  and  duty  to  see  to  it  that  the  crossing  was  safe. 

This  case  was  tried  in  the  first  instance  before  Justice 
Benton,  and  in  his  opinion  rendered  on  the  decision  of  the 
case  the  learned  Justice  said :  ^^  I  conclude  under  the 
evidence  in  this  case  that  plaintiff  has  carefully  constructed 
its  lines  with  due  regard  to  the  safety  of  the  public,  that 
they  are  upon  their  own  property,  and  such  use  of  its  own 
property  is  no  encroachment  upon  nor  obstruction  of  the 
highway ;  that  it  is  not  a  nuisance  affecting  the  rights  of  the 
traveling  public;  that  it  is  duly  incorporated  and  is  within 
its  corporate  powers  in  the  use  of  its  transmission  line 
throughout  the  town  of  Perinton ;  and  that  it  is  not  required 
by  law  to  obtain  the  consent  of  the  Town  Board  as  pre- 
requisite to  stringing  its  wires  across  the  highway  therein." 

The  decision  of  the  Trial  Court  was  unanimously  affirmed 
by  the  Appellate  Division. 

In  the  case  before  us  here,  the  poles  are  not  set  upon  the 
property  of  the  respondent,  but  they  are  set  on  property  upon 
which  respondent  has  a  right  to  set  them  under  the  terms  of 
its  permit. 

Inasmuch  as  the  City  of  Fulton  under  this  decision  would 
have  no  right  to  prevent  respondent  from  stringing  its  wires 
across  the  highway  other  than  to  see  that  the  safety  of  the 
public  is  conserved,  it  would  appear  that  the  decision  of  this 
Commission  either  approving  or  disapproving  of  a  franchise 
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given  by  the  City  of  Fulton  in  the  matter  would  have  no 
bearing  on  the  question  presented  here.  Besides  that,  it 
appears  that  the  City  of  Fulton,  so  far  as  it  is  concerned,  has 
given  permission  to  the  respondent  to  cross  the  streets  and 
highways  in  question. 

This  brings  the  consideration  of  the  matter  to  the  second 
reason  urged  by  the  complainant  in  invoking  the  action  of 
the  Commission  under  section  74  of  the  Public  Service  Com- 
missions Law,  namely^  that  the  permit  of  the  Superintendent 
of  Public  Works  is  a  franchise,  and  can  not  be  exercised  with- 
out the  permission  of  this  Commission  duly  given  under  the 
provisions  of  section  68.  In  this  contention  we  believe  the 
complainant  is  right.    Section  68  reads  in  part: 

Ko  gas  corporation  or  electrical  corporation  shall  begin  construction 
of  a  gas  plant  or  electric  plant  without  first  having  obtained  the  per- 
mission and  approval  of  the  commission  of  each  district  within  which 
any  part  of  the  work  of  construction  is  to  be  performed.  No  such 
corporation  shall  exercise  any  right  or  privilege  under  any  franchise 
hereafter  granted  or  under  any  franchise  heretofore  granted  but  not 
heretofore  actually  exercised,  or  the  exercise  of  which  shall  have  been 
suspended  for  more  than  one  year,  without  first  having  obtained  the 
permission  and  approval  of  the  proper  commission. 

"VVe  have  already  stated  that  in  our  opinion  the  permit 
hereinbefore  fully  set  forth  is  a  franchise.  It  confers  a 
right  to  put  up  poles  and  string  wires  upon  and  along  one  of 
the  great  highways  of  the  State,  and  it  comes  squarely  within 
the  definition  of  a  franchise  as  laid  down  in  Augusta  Bank  v. 
lEarle  above  cited.  The  provisions  of  the  Public  Service 
Commissions  Law  are  clear,  and  the  treatment  of  such  a 
franchise  by  the  Commission  can  be  in  no  wise  different 
from  the  treatment  of  an  ordinary  franchise  granted  by  a 
town  superintendent  of  highways  to  go  along  an  ordinary 
highway.  This  permit  or  franchise  was  not  exercised  before 
July  1,  1907,  and  the  Oswego  Kiver  Power  Transmission 
Company  should  have  come  to  the  Commission  under  section 
68,  asking  permission  to  exercise  it  before  it  did  exercise  it. 
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It  seems  to  the  Oommission  that  the  respondent  has 
brought  itself  under  the  provisions  of  section  74,  but  inaa- 
much  as  it  appears  that  it  has  done  so  under  the  belief 
that  it  was  proceeding  within  its  legal  rights,  we  do  not 
think  that  the  proceedings  contemplated  by  section  74  ought 
immediately  to  be  begun,  but  that  the  order  in  this  case  should 
provide  that  unless  the  respondent  shall  on  or  before  the 
Ist  day  of  January,  1913,  bring  before  the  Commission  a 
petition  under  section  68  asking  for  permission  to  exercise 
the  franchise  in  qijiestion,  the  counsel  of  the  Commission 
should  be  directed  to  commence  an  action  or  a  proceeding  in 
the  Supreme  Court  of  the  State  of  New  York  in  the  name 
of  the  Commission  for  the  purpose  of  having  the  violations 
of  section  68  prevented,  either  by  mandamus  or  injunction. 
If  the  respondent  shall  bring  a  petition  under  section  68 
before  the  Commission,  the  proceedings  thereunder  will  of 
course  be  the  same  as  those  usually  adopted  in  similar  cases. 

The  complainant  in  this  proceeding  asks  the  Commission  to 
take  action  regarding  the  service  rendered  by  the  respondent 
to  the  North  End  Paper  Mill,  but,  as  has  been  stated,  little 
if  any  reference  was  made  to  this  service  either  on  the  hearing 
or  in  the  briefs  presented  by  respective  counsel.  The  ques- 
tions which  can  be  raised  regarding  the  service  to  the  North 
End  Paper  Mill  are  distinct  and  different  from  the  questions 
raised  as  to  the  service  to  the  Victoria  mills,  and  if  an 
adjudication  thereon  is  asked  from  the  Commission,  it  is 
expected  that  respective  counsel  will  furnish  the  Commission 
with  briefs  on  the  points  of  law  and  upon  the  interpretation 
of  section  68  raised  by  the  facts  disclosed.  There  is  no 
dispute  upon  the  facts,  and  they  are  all  incorporated  at  the 
present  time  in  the  record.  The  Commission  has  com- 
municated with  the  attorney  for  the  complainant,  who  haa 
advised  the  Commission  by  telegram,  under  date  of  Decemr 
ber  3rd,  that  complainant  is  willing  to  leave  out  of  considera- 
tion of  the  case  at  the  present  time  service  to  the  North  End 
Paper  Mill  and  to  take  a  decision  at  this  time  on  the  Victoria 
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Paper  Mills  service  only.  The  complainant  should  not  be 
foreclosed,  however,  from  pressing  its  complaint  as  to  the 
North  End  Paper  Mill  service  if  it  so  desires,  and  to  that 
end  the  order  entered  should  postpone  this  part  of  the  case  for 
Buch  action  as  complainant  may  advise  it  desires  to  take. 
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In  the  Matter  of  the  Application  of  Tompkins  C.  Delavan 
and  others  for  an  order  to  cancel  and  declare  null  and 
void  the  purchase  by  The  New  York,  New  Haven  and 
Hartford  Railroad  Company  from  The  New  York  Cen- 
tral and  Hudson  River  Railroad  Company  of  23,035^2 
shares  of  stock  of  the  Rutland  Railroad  Company. 

On  the  0th  day  of  May,  1912,  the  Commission  authorized  The  New 
York,  New  Haven  and  Hartford  Railroad  Company  to  purchase  from 
The  New  York  Central  and  Hudson  River  Railroad  Company  47,041 
shares  of  the  capital  stock  of  the  Rutland  Railroad  Company,  and  to 
take  and  hold  the  same.  About  the  month  of  February,  1911,  Tlie  New 
York  Central  and  Hudson  River  Railroad  Company  sold,  and  delivered 
either  directly  or  indirectly,  to  The  New  York,  New  Haven  and  Hartford 
Railroad  Company  23,035%  shares  of  said  stock.  The  Rutland  Railroad 
Company  is  a  domestic  corporation,  and  the  assent  of  this  Commission 
was  required  for  such  sale  and  transfer  under  section  54  of  the  Public 
Service  Commissions  Law.  No  application  was  made  to  this  Commission 
for  any  authorization  to  take  and  hold  such  stock  at  the  time  of  the 
transfer  nor  until  about  December,  1911.  In  December,  1911,  the  New 
Haven  company  filed  an  application  for  authorization  to  hold  said  stock, 
together  with  other  stock  of  said  company,  which  application  resulted 
in  the  granting  of  the  authorization  to  purchase,  take,  and  hold  47,041 
shares. 

The  petitioners  in  this  case  opposed  the  granting  of  said  application, 
but  after  the  order  giving  authorization  was  made  they  did  not  in  anv 
manner  seek  to  review  the  order  of  authorization,  which  stands  in 
full  force  and  effect. 

The  petitioners  in  this  proceeding  asked  for  an  order  requiring  Tbe 
New  York,  New  Haven  and  Hartford  Railroad  Company  to  cancel  the 
sale  to  it  by  The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany of  said  23,520^^  shares  of  stock  of  the  Rutland  Railroad  Company, 
and  to  make  a  further  order  that  said  The  New  York,  New  Haven  and 
Hartford  Railroad  Company  desist  and  refrain  from  taking  any  part 
in  the  management  or  control  of  the  Rutland  Railroad  Company  or  its 
affairs. 

The  petition  is  dismissed  upon  the  ground  that  tbe  whole  matter  was 
determined  in  the  former  proceeding. 

Decided  December  18,  1912. 
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Ouggenheimer,  UrUermyer  &  Marshall  for  applicants. 
E.  D.  Bobbins  for  The  New  York,  New  Haven  and  Hart- 
ford Railroad  Company. 
A.  S.  Lyman  for  The  New  York  Central  and  Hudson 

River  Railroad  Company. 

f 

Stevens,  Chairman: 

The  petitioners  have  filed  with  this  Commission  a  peti- 
tion, the  prayer  of  which  is  as  follows : 

Yoor  petitioners  therefore  pray  that  said  Public  Service  CommiBsion 
of  the  State  of  New  York  for  tlie  Second  District  may  make  an  order 
requiring  said  The  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany to  cancel  the  sale  by  The  New  York  Central  and  Hudson  River 
Railroad  Company  to  it  of  the  said  23,520^  shares  of  stock  of  the 
Rutland  Railroad  Company,  and  that  the  said  The  New  York,  New 
Haven  and  Hartford  Railroad  Company  desist  and  refrain  from  taking 
any  part  in  the  management  or  control  of  the  Rutland  Railroad  Company 
or  ito  affairs. 

A  copy  of  the  petition  has  been  served  upon  The  New 
York,  New  Haven  and  Hartford  Railroad  Company  and 
also  upon  The  New  York  Central  and  Hudson  River  Rail- 
road Company,  and  answers  thereto  have  been  interposed 
by  both  companies. 

The  facts  in  the  case  are  as  follows:  Prior  to  February, 
1911,  The  New  York  Central  and  Hudson  River  Railroad 
Company  was  the  owner  of  47,041  shares  of  the  capital 
stock  of  the  Rutland  Railroad  Company.  In  or  about  the 
month  of  February,  1911,  it  sold,  and  delivered  either 
directly  or  indirectly,  to  The  New  York,  New  Haven  and 
Hartford  Railroad  Company  23,036^  shares  of  said  stock. 
The  Rutland  Railroad  Company  is  a  domestic  corporation, 
and  the  dissent  of  this  Commission  was  required  for  such  sale 
and  transfer  by  section  54  of  the  Public  Service  Commis- 
sions Law.  No  application  was  made  to  this  Commission 
for  such  authorization  at  the  time  of  the  transfer  nor  until 
about  December,  1911.  About  November,  1911,  The  New 
York  Central  and  Hudson  River  Railroad  Company  con- 
tracted to  sell  to  the  New  Haven  Company  23,520%  shares 
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of  the  stock  of  the  Rutland  Railroad  Company;  and  on 
December  27,  1911,  the  New  Haven  company  duly  filed 
with  this  Commission  its  petition  asking  leave  to  purchase 
47,041  shares  of  the  preferred  stock  of  the  Rutland  com- 
pany, including  the  23,035%  shares  of  the  preferred  stock 
of  the  Rutland  Railroad  Company  which  was  sold  and 
transferred  in  or  about  the  month  of  February,  1911. 
A  hearing  was  given  upon  the  said  application  of  the 
New  Haven  company  after  due  notice,  and  at  such  hear- 
ing the  petitioners  herein  duly  appeared  by  their  attorneys 
who  represent  them  upon  this  application.  Said  petitioners 
opposed  the  application,  and  considerable  testimony  was 
given  by  both  parties  and  briefs  submitted.  After  due 
deliberation,  by  an  order  dated  May  9,  1912,  this  Commis- 
sion authorized  the  said  The  New  York,  New  Haven  and 
Hartford  Railroad  Company  to  purchase,  take,  and  hold  the 
47,041  shares  of  the  preferred  stock  of  the  Rutland  Railroad 
Company,  being  the  shares  owned  by  The  New  York  Cen- 
tral and  Hudson  River  Railroad  Company,  and  including 
therein  both  the  23,035%  shares  sold  in  February,  1911, 
and  the  23,520%  shares  contracted  to  be  sold  in  November, 
1911. 

At  the  time  of  the  decision  of  the  case  and  the  making  of 
said  order  the  Commission  unanimously  agreed  upon  a 
statement  of  its  reasons  for  the  making  of  such  order,  which 
statement  is  as  follows : 

1.  That  the  acquisition  of  the  stock  of  the  Rutland  Rail- 
road Company  by  the  New  Haven  company  is  not  believed 
to  be  in  violation  of  the  statute  of  the  United  States  com- 
monly known  as  the  Sherman  Law,  and  is  not  in  violation 
of  the  principles  laid  down  in  any  decision  of  the  courts  to 
which  its  attention  has  been  called. 

2.  That  the  Rutland  railroad,  in  connection  with  its  sub- 
sidiary water  line,  the  Rutland  Transit  Company,  is  a 
natural  route  between  New  England  territory  reached  only 
by  the  New  Haven  road,  and  the  West  and  Northwest ;  that 
the  operation  of  the  Rutland  by  the  New  Haven  will  in 
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effect  constitute  a  new  through  line  from  New  England  to 
all  points  reached  by  the  Rutland  Transit  Company. 

3.  That  the  New  York  Central,  which  at  present  controls 
the  Rutland,  is  to  a  material  extent  a  competitor  with  the 
Kutland;  while  on  the  other  hand  the  Rutland  is  by  its 
connection  with  the  Boston  and  Maine  a  natural  extension 
of  the  New  Haven  system  as  at  present  operated,  and  that 
the  natural  effect  of  the  control  of  the  Rutland  by  the  New 
Haven  will  be  to  increase  competition  and  induce  a  very 
considerable  increase  of  business  over  the  Rutland  from 
and  to  New  England  points. 

4.  That  if  such  anticipated  increase  of  business  over  the 
Rutland  is  realized  it  will  afford  additional  facilities  to  tho 
public  and  be  of  very  considerable  benefit  to  the  cities  and 
tillages  reached  b\  the  Rutland  in  New  York  aud  Venuont. 

5.  That  the  Commission  adheres  to  the  principle  laid 
down  by  it  in  the  Ontario  and  Western  case,  that  in  trans- 
fers of  control  of  a  subsidiary  railroad  it  should  recognize 
«nd  protect  the  rights  of  minority  stockholders.  That  it 
does  not  follow  from  this  principle  that  in  every  case  the 
purchasing  road  should  offer  to  the  minority  stockholders 
the  same  price  for  their  stock  which  it  is  willing  to  pay  for 
control.  While  such  a  condition  might  well  be  imposed  in 
a  case  where  the  transfer  would  create  a  control  by  a  traffic 
line  which  did  not  theretofore  exist,  in  the  preheat  case  the 
control  is  now  in  the  hands  of  the  Central  and  the  nlicf 
sought  is  merely  the  transfer  of  that  control  to  the  New 
Haven.  If  the  result  of  the  transfer  to  the  New  Haven  is 
to  increase  the  business  of  the  Rutland  and  thereby  increase 
its  revenues,  it  will  be  to  the  manifest  advantage  of  the 
minority  stockholders.  The  position  taken  by  tL-3  object- 
ing minority  stockholders  has  been  that  they  are  now 
injured  by  the  treatment  received  from  the  Central.  They 
do  not  suggest  that  the  New  Haven  will  accord  them  worse 
treatment,  while  on  the  other  hand  the  Commission  is  satis- 
fied that  it  will  be  to  the  advantage  of  the  New  Haven  to 
develop  the  Rutland  materially  beyond  what  it  is  doing  at 
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the  present  time.      The   transfer   itself   is,   therefore,   an 
advantage  to  the  minority  stockholders. 

6.  That  it  is  to  the  public  interest  of  that  portion  of  the 
State  of  New  York  through  which  the  Kutland  passes  that 
the  control  of  the  road  be  put  in  the  hands  of  the  New 
Haven  company,  and  since  this  can  be  done  without  appar- 
ent injury  to  the  minority  stockholders,  and  in  the  opinion 
of  the  Commission  with  benefit  and  advantage  to  them, 
the  authorization  for  the  transfer  shoidd  be  made. 

The  petitioners  have  in  no  manner  sought  to  review  the 
said  order,  nor  have  they  made  any  application  for  a 
rehearing  in  said  proceeding. 

In  the  month  of  May,  1912,  an  action  was  brought  by  the 
petitioners  against  the  three  railroad  companies  involved, 
in  which,   among  other  things,   an   injunction  was   asked 
restraining  the  transfer  by  the  Central  to  the  New  Haven 
of  the  said  23,620%  shares  of  stock.     An  order  to  show 
cause  was  obtained  in  said  action  for  an  injunction  pendente 
lite,  and  after  argument  the  said  motion  was  granted  on  or 
about  July  11,  1912,  and  an  order  was  entered  restraining 
the  defendant,  The  New  York  Central  and  Hudson  River 
Railroad  Company,  from  transferring,  and  The  New  York, 
New  Haven  and  Hartford  Railroad  Company  from  receiv- 
ing by  transfer,  said  shares  of  stock.    An  appeal  was  taken 
by  the  railroad  companies  from  said  order,  and  the  order 
has  now  been  reversed  by  the  Appellate  Division  of  the 
Supreme  Court  for  the  First  Department. 

The  petition  in  this  matter  alleges  that  in  spite  of  the 
order  made  by  the  Special  Term  declaring  the  proposed 
sale  of  stock  of  the  Rutland  Railroad  Company  to  be  illegal, 
The  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany has  practically  assumed  control  of  the  Rutland  Rail- 
road Company,  and  has  caused  various  of  its  employees, 
officials,  and  nominees  to  be  installed  in  positions  in  the 
Rutland  Railroad  Company,  and  that  the  business  of  the 
Rutland  Railroad  Company  is  now  actually  dominated  and 
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controlled  by  The  New  York,  New  Haven  and  Hartford 
Railroad  Company  through  the  instrumentalities  named. 

No  hearing  has  been  had  upon  the  petition  and  answers 
filed  in  this  case,  nor  is  any  deemed  to  be  necessary.  The 
petitioners  have  not  pointed  out  what  statute  confers  upon 
the  Commission  the  powers  which  they  seek  to  invoke  in  the 
prayer  of  relief  hereinbefore  quoted  in  full.  If  the  Com- 
mission were  to  assume  that  they  would  be  able  so  to  do 
upon  a  hearing,  still  such  hearing  is  deemed  to  be  imneces- 
sary  for  the  reason  that  the  Commission  has  in  no  respect 
changed  its  views  regarding  the  case  as  set  forth  at  the  time 
of  its  making  the  order  of  May,  1912. 

The  order  referred  to  was  a  determination  in  the  case 
made  by  the  Commission  after  the  fullest  consideration,  and 
it  is  not  alleged  that  either  the  New  Haven  or  the  Central 
has  done  anything  or  is  contemplating  doing  anything  which 
is  not  fully  warranted  by  that  order. 

For  these  reasons  the  petition  herein  should  be  denied. 
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In  the  Matter  of  the  Ooiaplaint  of  Residents  of  Gran- 
ville, Washington  county,  against  Granville  Electric 
AND  Gas  Company  as  to  rates  for  supplying  electricity; 
and 

In  the  Matter  of  the  Complaint  of  Residents  of  Gran- 
ville, Waahington  county,  against  Granville  Electric 
AND  Gas  Company  as  to  lates  for  supplying  gas. 

1.  Respondent's  changes  in  electric  light  rates  noted,  and  its  rate 
for  residences  reduced  to  basis  of  its  business  lighting  rates  for  like 
amount  of   service. 

2.  Complaint  as  to  respondent's  rate  for  gas  dismissed. 
Decided  December  31,   1912. 

MUford  D,  Whedon  for  complainants. 
Bradie  G.  Higley  for  respondent. 

Decker,  Commissioner: 

In  these  cases  the  prices  charged  for  gas  and  electricity 
in  Granville  are  alleged  to  be  unreasonable.  The  rates 
involved  are:  gas,  $1.50  pe<r  thousand  cubic  feet,  with  10 
per  cent  discount  for  payment  within  15  days;  electric  light, 
15  cents  per  kilowatt  hour  for  residences  and  12^1/^  cents  per 
kilowatt  hour  for  stores  and  business  places,  with  5  per  cent 
discount  for  payment  within  15  days. 

The  rates  in  eflFect  after  December  1,  1911,  until  March 
7,  1912,  were  for  electricity:  residences,  15  cents  per  kilo- 
watt hou'r;  commercial  (stores  and  business  places),  13  cents 
per  kilowatt  hour  for  first  20  kw.  h.,  12  cents  next  30  kw.  h., 
11  cents  next  50  kw.  h.,  10  cents  next  100  kw.  L,  9  cents 
next  200  kw.  h. ;  discount  10  per  cent  for  payment  within 
15  days. 
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On  March  7,  1912,  the  following  rates  were  established 
and  now  are:  residences,  15  cents  per  kw.  h.;  commeroiaJ 
(stores  and  business  places),  13  cents  per  kilowatt  hour  for 
fiiBt  20  kw.  h.,  12  cents  next  30  kw.  h.,  10  cents  next  60 
kw.  h.,  all  over  above,  8  cents  per  kw.  L ;  discount  10  per 
cent  for  payment  within  15  days.  These  rates  of  1912 
show  considerable  reductions  of  those  previously  in  force  for 
ooxusumption  of  50  kw.  h.  <and  over.  The  disoount  for 
prompt  payment  also  has  been  increased  from  5  per  cent  to 
10  per  cent  on  all  bills. 

So  far  as  the  evidence  in  this  case  discloses,  this  com- 
pany is  discriminating  between  its  residence  land  business 
lighting.  It  has  established  for  the  first  20  kw.  h.  for  busi- 
ness lighting  13  cents  per  kw.  h.  No  reason  appears  why  it 
should  maintain  a  higher  rate  for  house  service,  and  accord- 
ingly its  15  cent  rate  for  residences  should  be  reduced  to 
13  cents  per  kw.  h.  It  should  also  reduce  its  residence  rate 
for  larger  quantities  to  correspond  with  its  business  rates. 
In  other  words,  its  residence  and  business  rates  for  like 
quantities  used  should  be  the  same.  This  ruling  applies 
only  to  the  facts  and  conditions  shown  in  this  case,  and  may 
or  may  not  be  applicable  in  other  oases,  being  dependent  upon 
the  particular  facts  appearing  herein. 

We  are  no!t  satisfied,  upon  the  present  condition  of  the 
company's  operations,  that  the  gas  rate  should  be  now 
reduced.  It  now  has  a  net  rate  of  $1.35  per  thousand  cubic 
feet.  Its  operation  and  revenue  may  hereafter  justify  a 
reduction  frem  that  price.  Except  as  above  provided,  we 
are  not  of  the  opinion  that  further  reductions  of  the  electric 
lighting  rates  should  be  at  this  time  required. 

Granville,  incorporated  in  1885,  had  a  population  by  the 
1910  census  of  3920;  in  1900  the  papulation  w«s  2700. 

The  Granville  Electric  and  Gas  Company  was  incor- 
porated in  1903.  It  furnishes  gas  and  electricity  in  Gran- 
ville, and  electricity  in  Middle  Granville  and  in  the  town  of 
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Granville.  Until  recently  the  company's  affairs  have  been 
poorly  mamaged.  Its  property  had  not  been  properly  main- 
tained, and  improvementfl  were  neoeesary,  not  only  to  give 
good  service,  but  for  purposes  of  economical  operation.  Its 
records  and  accounts  were  in  a  deplorable  condition.  The 
financial  eitu^ation  of  the  company  has,  with  the  aid  of  the 
Commission,  been  thoroughly  changed,  and  its  accounts  have 
been  placed  upon  a  proper  basis.  Certain  improvements  to 
the  plant  have  been  and  are  being  made. 

For  the  year  ended  December  31,  1911,  its  gross  income 
over  operating  expenses  was  $4606.14.  Of  that,  $4418.29 
waa  from  electricity,  including  light  and  power,  and 
$187.85  was  from  gas.  Its  electric  year's  receipts  were 
$17,192.33,  and  its  gas  revenue  receipts  were  $7229.63. 
Any  material  reduction  of  ite  gas  receipts  would  on  these 
figures  produce  an  operating  loss.  Any  considerable  reduc- 
tion of  its  electric  revenue  would  on  these  figures  so  reduce 
its  earnings  that  there  would  be  very  little  left  to  be  applied 
on  the  investment.  Nevertheless,  since  that  report  was 
filed  it  has  made  some  reduction  in  the  larger  quantity 
pates,  and  we  are  now  readjusting  the  residence  rates  upon 
the  basis  of  the  businesis  rates  for  like  service,  involving 
reduction  of  two  or  more  cents  per  kw.  L,  depending  upon 
the  quantity  used. 

The  respondent  company  will  doubtless  be  in  much  better 
operating  condition,  as  it  will  certainly  be  in  better  financial 
and  'accounting  situation,  under  the  improvements  referred 
to  and  the  rearrangement  of  its  stock  and  bond  issues  which 
has  been  effected.  It  is  possible  that  its  gas  operations  will 
so  improve  that  a  much  better  financial  return  wiU  be  miani- 
fcsted  in  future,  and  that  its  whole  business  will  be  con- 
ducted henceforth  more  economically,  under  the  ehaoges 
due  to  improved  plants  and  better  business  methods  by  the 
management  now  in  charge. 
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Under  the  peculiar  conditions  surrounding  this  case, 
involving  the  necessity  of  an  entire  reformation  of  the 
respondent's  financial  and  accounting  methods  and  improve- 
ment of  parts  of  the  system,  it  has  been  neceesarily  held  for 
dertermination. 

The  Commission  will  enter  an  order  requiring  the 
respondent  to  reduce  its  present  residence  lighting  rate  so 
that  for  like  sennoe  the  rates  shall  not  exceed  its  present 
so  called  commercial  rates:  that  is,  rates  for  lighting  busi- 
ness places,  and  it  will  enter  an  order  dismissing  the  com- 
plaint as  to  rates  for  gas. 
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In  the  Matter  of  the  Complaint  of  Tbustees  of  the  Vil- 
lage OF  OssiNiNG  against  Northern  Westchesteb 
Lighting  Company. 

L  A  franchise  condition  requiring  a  company  to  furnish  the  munici- 
pal ity  free  of  charge  light  to  a  stated  amount  per  annum  is  to  be 
regarded  as  a  general  addition  to  the  company's  operating  expenses  as 
relating  to  all  of  its  business,  and  is  not  to  be  considered  as  a  factor 
in  determining  the  reasonableness  of  the  company's  charge  for  public 
lighting,  except  to  the  extent  that  it  is  a  general  addition  to  the 
operating  expenses  and  has  its  proportionate  bearing  upon  the  cost  of 
furnishing  such  public  lighting. 

2.  Respondent  required  to  reduce  its  charges  for  street  lighting  in  the 
village  of  Ossining  so  that  they  shall  not  exceed  $19  per  year  per  25 
candle-power  incandescent  lamp,  and  $90  per  year  per  arc  lamp  of  the 
kind  and  power  in  use. 

Decided  January  9,  1913. 

T,  G.  Barnes  for  complainants. 

Shearnmn  £  Sterling  (by  /.  A.  Garver  and  P.  F.  W. 
Buther)  for  respondent. 

Decker,  Commissioner: 

In  this  case  the  Village  of  Ossining  complains  of  respond- 
ent's charges  for  municipal  lighting  in  that  village. 
Respondent  is  the  successor  by  merger  of  the  Ossining  Heat, 
Light  and  Power  Company,  the  Korthem  Westchester  Light 
and  Power  Company,  and  the  Briarcliff  Manor  Light  and 
Power  Company.  It  affords  gas  and  electric  service.  Its 
electric  service  is  supplied  in  the  village  and  town  of 
Ossining;  the  villages  of  Pleasantville,  Briarcliff  Manor, 
Hillside,  and  Croton;  and  the  towns  of  Mount  Pleasant, 
New  Castle,  and  Cortlandt.  Gas  is  furnished  by  it  to  the 
village  and  town  of  Ossining.  Its  plant  is  in  the  village  of 
Ossining.     Its  electricity  is  generated  by  steam  power. 
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RespoBdent's  lightiBg  contract  with  the  Village  of  Ossi- 
ning  entered  into  October  6,  1905,  for  a  period  of  five  years, 
and  which  therefore  expired  October  6,  1910,  provided  for 
the  furnishing  of  village  lighting  at  a  price  of  $7500  per 
annum,  and  there  were  to  be  6  enclosed  alternating  arc 
lamps  of  425  watts  each  and  300  incandescent  lamps  of  100 
watts  each,  any  additional  lamps  to  be  charged  for  at  pro 
rata  prices,  and  the  lamps  to  be  lighted  every  night  from 
dusk  to  dawn.  It  is  stated  in  the  complaint  that  this  con- 
tract was  construed  to  mean  $100  per  annum  for  each  425- 
watt  arc  lamp,  and  $23  per  annum  for  each  25-candle-power 
incandescent  lamp,  for  all  night  service,  3925  hours  burned 
per  year.  The  complainants  further  allege  that  respondent 
demands  $100  per  annum  for  each  425-watt  arc  lamp,  and 
$22  per  annum  for  each  25-candle-power  incandescent  lamp, 
and  that  pending  the  execution  of  a  new  contract  respond- 
ent demands  $100  for  each  arc  lamp  and  $23  for  each 
incandescent  lamp,  per  year. 

The  complainants  allege  that  said  proposed  prices  of  $100 
per  year  for  each  arc  lamp  and  $22  for  each  incandescent 
lamp  are  unjust  and  unreasonable.  The  complainants  fur- 
ther allege  that  the  rates  so  demanded  by  respondent  are  in 
excess  of  the  compensation  charged  by  respondent  for  like 
service  furnished  in  the  village  of  Briarcliflf  Manor  and  in 
the  village  of  Pleasantville,  in  that  respondent  charges  the 
Village  of  BriarcliiF  Manor  at  a  rate  of  $22  for  a  part  and 
$20  for  the  remainder  of  the  incandescent  lamps  used  to 
light  the  public  streets  of  that  village ;  and  that  respondent 
charges  the  Village  of  Pleasantville  for  such  service  at  a 
rate  of  $19  per  lamp  per  year  for  less  than  150  lamps. 
It  is  claimed  that  respondent  thereby  subjects  the  Village 
of  Ossining  to  undue  and  unreasonable  prejudice  and 
disadvantage. 

The  complaint  also  sets  forth  that  respondent  has  been 
charging  the  Village  of  Ossining  for  use  in  the  buildings 
used  by  the  Village  for  public  purposes  20  cents  per  kilo- 
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watt  hour  for  lighting,  while  individual  consumers  within 
the  village  are  charged  at  a  rate  of  15  cents  per  kilowatt 
hour.  This  feature  of  the  complaint  has  been  corrected  by 
respondent. 

It  is  prayed  in  the  complaint  that  this  Commission  shall 
determine  and  prescribe  the  just  and  reasonable  charges  per 
lamp  per  year  which  shall  be  allowed  for  the  service  since 
October  6,  1910,  the  date  of  the  expiration  of  the  contract 
above  referred  to,  and  also  the  rates  which  shall  hereafter 
be  in  force  for  ^street  lighting  in  the  village  of  Ossining; 
that  these  rates  shall  be  fixed  upon  the  basis  of  425-watt 
arc  lamp,  all  night  service,  3925  hours  burned  per  year, 
and  25'candle-power  incandescent  lamp,  all  night  service, 
3925  hours  burned  per  year. 

It  is  set  forth  in  the  complaint  that  under  a  franchise 
granted  by  the  Village  of  Ossining  to  the  Northern  West- 
chester Light  and  Power  Company  on  March  7,  1905,  to 
which  the  respondent  herein  succeeded  and  under  and  upon 
which  it  is  operating  in  said  village,  the  respondent  is 
required  to  furnish  the  Village  of  Ossining,  free  of  charge, 
light  to  the  amount  of  $2000  per  annum,  and  at  such  place 
or  places  within  the  limits  of  the  village  as  the  board  of 
trustees  may  appoint.  We  find  that  the  said  franchise  Aoba 
so  provide.  The  position  of  the  respondent  as  to  such 
annual  charge  against  the  company  imposed  by  the  fran- 
chise is  that  the  amount  of  such  annual  charge,  $2000,  may 
be  properly  added  to  what  would  be  otherwise  reasonable 
rates  for  the  municipal  lighting  in  Ossining,  and  respond- 
ent cites  the  opinion  of  the  Commission  in  the  matter  of 
Genesee  Light  aiid  Power  Company  (2  P.  S.  C,  2d  D.,  489), 
quoting  as  follows: 

The  underlying  principle  is  that  whatever  a  municipality  receives 
from  a  corporation  for  a  franchise  may  be  added  to  the  charge  for 
service.  If  the  payment  is  made  annually  in  either  money  or  service, 
the  corporation  may  recoup  itself  directly  from  its  customers  in  that 
year. 
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We  held  in  the  case  cited  that  an  annual  charge  in  money 
or  service  to  be  paid  or  rendered  to  the  municipality 
constitutes  an  operating  expense,  and  for  which  the  com- 
pany is  entitled  to  recoup  itself  in  charges  to  its  customers 
during  each  year.  The  clause  of  the  franchise  under  con- 
sideration provides  that  "  The  company  shall  also  during 
the  continuance  of  the  franchise  supply  the  Village  of  Ossi- 
ning  free  of  charge  with  light  to  the  amount  of  $2000  per 
annum  at  such  place  or  places  within  the  limits  of  the  vil- 
lage as  the  board  of  trustees  may  appoint".  If  we  take 
respondent's  view,  the  result  would  be  to  entirely  nullify 
this  provision.  Assiuning  that  the  municipal  lighting  for 
Ossining  should  be  computed  at  rates  conceded  to  be  reason- 
able, and  that  the  total  amounted  to  $10,000  in  a  given  year, 
it  would  be  permissible,  under  respondent's  contention,  to 
so  increase  the  rates  that  the  total  charge  would  be  $12,000, 
and  in  that  way  the  additional  $2000  would  be  returned  to 
the  company.  Precisely  the  same  result  would  be  reached 
if  the  provision  for  $2000  of  free  lighting  had  not  been 
inserted  in  the  franchise.  It  is  evident,  therefore,  that  if 
the  franchise  provision  for  $2000  of  free  municipal  lighting 
is  to  have  its  intended  force,  such  service  to  the  amount  in 
respondent's  established  rates  of  $2000  must  be  regarded  as 
an  operating  expense,  to  be  distributed  over  all  of  respond- 
ent's business  and  not  be  applied  to  a  particular  part  of  its 
business  such  as  lighting  furnished  to  the  Village  of  Ossi- 
ning for  its  public  streets  and  buildings.  Undoubtedly  this 
annual  charge  of  $2000  rendered  in  service  has  a  propor- 
tionate bearing  upon  the  street  lighting  rates  under  con- 
sideration, just  as  any  other  legitimate  increase  or  addition 
to  its  regular  operating  expenses  must  have  upon  that  or 
any  particular  service  rendered  by  the  company.  But  this 
is  very  far  from  saying  that  the  entire  amount,  in  this  case 
$2000  in  service,  shall  be  added  to  what  would  be  otherwise 
a  reasonable  charge  for  that  particular  service.  This  annual 
charge  is  to  be  regarded  as  a  general  addition  to  its  operat- 
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ing  expenses  as  relating  to  all  of  its  business,  and  is  not  to 
be  segregated  in  its  application,  as  respondent  contends,  to 
the  lighting  service  which  is  rendered  to  the  municipality. 
Taking  now  its  effect  upon  the  complaint,  it  is  clear  that^ 
the  reasonable  street  lighting  charge  having  been  deter- 
mined, the  intent  of  the  franchise  is  that  $2000  of  service 
at  such  charge  shall  be  deducted  from  the  street  lighting 
bills  of  the  Village.  The  purpose  is  the  same  as  if  the  fran- 
chise condition  required  a  money  payment  to  the  Village  of 
$2000  in  return  for  the  franchise. 

On  December  27,  1900,  the  Ossining  Heat,  Light  and 
Power  Company  was  incorporated  for  a  term  of  fifty  years, 
with  capital  stock  of  $250,000,  to  manufacture  gas  and 
electricity  for  light,  heat,  and  power,  and  for  lighting  the 
streets  in  the  village  of  Sing  Sing  (now  Ossining)  and  the 
town  of  Ossining. 

On  October  6,  lOOS,  the  Village  entered  into  a  municipal 
lighting  contract  with  the  Ossining  Heat,  Light  and  Power 
Company,  covering  a  period  of  five  years.  The  company 
under  that  contract  was  required  to  install  50  arc  lights  of 
a  nominal  rating  of  2000-candle-power,  and  100  incandes- 
cent lights  of  a  nominal  rating  of  32-candle-power,  render 
an  all  night  service,  and  receive  for  each  year  covered  by 
the  contract  the  sum  of  $80  for  each  arc  light  and  $20  for 
each  incandescent  light.  Additional  lights  were  to  be 
installed  by  the  company  as  the  Village  might  direct,  and 
the  same  prices  were  to  be  applied.  Under  that  contract 
90  incandescent  lights  of  a  nominal  rating  of  1'6-candle- 
power  were  to  be  supplied  for  lighting  the  public  buildings, 
free  of  cost  to  the  Village.  This  company,  the  Ossining 
Heat,  Light  and  Power  Company,  seems  to  have  been  the 
successor  of  the  Sing  Sing  Electric  Light  Company  and 
the  Sing  Sing  Gas  Manufacturing  Company. 

On  December  8,  1904,  the  Northern  Westchester  Light 
and  Power  Company  was  incorporated.  On  March  7.  1905, 
the  village  trustees  granted  a  franchise  to  the  Xorthem 
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Westchester  Light  and  Power  Company.  The  franchise 
runs  for  a  period  of  fifty  years. 

On  May  5,  1905,  the  Northern  Westchester  Lighting 
Company  was  incorporated,  and  on  May  26,  1905,  a  certifi- 
cate of  merger  was  filed  with  the  Secretary  of  State  to  the 
eflFect  that  the  Korthem  Westchester  Lighting  Company 
was  the  owner  of  all  the  issued  and  outstanding  capital 
stock  of  the  BriarcliflF  Manor  Light  and  Power  Company, 
the  Ossining  Heat,  Light  and  Power  Company,  and  the 
Xorthem  Westchester  Light  and  Power  Company.  It  fol- 
lows, therefore,  that  the  Northern  Westchester  Lighting 
Company  is  operating  in  the  village  of  Ossining  under  the 
franchise  granted  March  7,  1905,  by  the  village  trustees  to 
the  Northern  Westchester  Light  and  Power  Company. 

On  October  6,  1905,  the  Village  of  Ossining  and  the 
Northern  Westchester  Lighting  Company,  the  present  oper- 
ating company,  entered  into  the  lighting  contract  referred 
to  in  the  complaint  as  hereinabove  set  forth.  It  is  stated  in 
the  agreement  that  "  This  contract  supersedes  that  contract 
entered  into  on  the  ©th  day  of  October,  1903,  between  the 
Village  of  Ossining  and  the  Ossining  Heat,  Light  and 
Power  Company,  and  said  contract  of  October  6,  1903,  is 
hereby  canceled  and  annulled,  both  parties  consenting 
thereto".  The  contract  further  provides  that  it  is  not  to 
be  interpreted  or  construed  as  in  any  way  modifying,  chang- 
ing, or  annulling  any  of  the  terms  or  conditions  of  the  fran- 
chise of  March  7,  1905,  which  was  granted  to  the  Northern 
Westchester  Light  and  Power  Company.  It  is  understood 
that  the  Northern  Westchester  Lighting  Company,  the 
respondent,  has  been  charging  the  Village  for  lighting  the 
prices  named  in  the  lighting  contract  which  expired  Octo- 
ber 6,  1910,  namely,  incandescent  lights  at  $23  per  annum 
and  arc  lights  at  $100  per  annum. 

Following  is  a  synopsis  of  the  lighting  provisions  in  the 
contracts  which  have  been  referred  to: 

Contract  of  October  6,  1903:  50  arc  lights  at  $80,  100  incandescent 
lights  at  $20,  and  90  incandescent  lights  free. 
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Contract  of  October  6,  1905:  300  incandescent  lights  at  $23,  6  are 
ligiits  at  $100,  and  $2000  worth  of  light  free. 

Proposed  contract:  17  arc  lights  at  $100,  455  incandescent  lights  at 
$22,  and  $2000  worth  of  light  free. 

Complainants  put  in  evidence  tables  showing  the  prices  for 
municipal  lighting  charged  in  Ossining,  Pleasantville,  Briar- 
cliff  Manor,  Middletown,  Nyack,  Upper  Nyack,  Haver- 
straw,  West  Haverstraw,  North  Hempstead,  L.  I.  (town), 
Oyster  Bay,  L.  I.  (town),  Sea  Cliff,  Mineola,  Floral  Park, 
Patchogue,  Bellport,  Centre  Moriches,  Sayville,  Bayport, 
Huntington,  L.  I.  (town),  Homell,  Newark,  Norwich, 
Johnstown,  Gloversville,  Waverly;  Sayre,  Penna.,  and 
Athens,  Penna.  The  table  "A"  shows  prices  for  arc  lights 
in  places  other  than  Ossining,  ranging  from  $60.73  to  $88 
per  annum.  The  number  of  arc  lights  used  in  these  places 
ranges  from  5  in  Athens,  Penna.,  to  105  in  Homell.  All  of 
the  places  mentioned  which  use  arc  lights  at  all,  and  appar- 
ently about  half  of  them  do  use  arc  lights,  have  a  greater 
number  of  arc  lights  than  the  17  specified  for  Ossining, 
except  Sayre  and  Athens.  Excluding  those  places,  the  low- 
est number  of  arc  lights  used  is  26  in  Haverstraw.  The  26 
lights  in  Haverstraw  are  provided  at  a  price  of  $88  per 
lamp.  The  incandescent  lights  in  all  of  the  places  men- 
tioned have  25  or  32  candle-power,  with  few  exceptions. 
The  prices  for  the  incandescenta  range  from  $14  at  Homell 
to  $20,  except  at  Sayre  where  $30  is  charged  for  a  50 
candle-power  lamp.  Most  of  the  prices  are  $16,  $18,  $19, 
and  $20.  The  number  of  lamps  used  in  these  places  runs 
from  42  at  Middletown  to  1040  in  the  town  of  North 
Hempstead.  With  a  few  exceptions,  the  electricity  used  in 
the  towns  named  is  produced  exclusively  by  steam  power. 

Table  "  B,"  covering  the  operations  of  the  Northern 
Westchester  Lighting  Company,  Orange  County  Lighting 
Company,  Eockland  Light  and  Power  Company,  Nassau 
Light  and  Power  Company,  Patchogue  Electric  Light  Com- 
pany, Sayville  Electric  Company,  Huntington  Light  and 
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Power  Company,  Fulton  County  Gas  and  Electric  Com- 
pany, Homell  Electric  Company,  Korwich  Gas  and  Elec- 
tric Company,  and  Sayre  Electric  Company,  which  com- 
panies operate  in  the  localities  above  specified,  presents 
figures  covering  population,  average  net  price  per  kilo- 
watt hour  sold,  motive  power,  operating  expenses,  cur- 
rent sold,  revenue  from  sales,  coal,  and  income  account, 
and  these  items  are  subdivided  in  accordance  with  sub- 
divisions set  forth  in  the  annual  reports  of  the  companies. 
The  figures  are  from  the  1910  reports  of  the  corporations  to 
the  Commission,  The  population  of  the  places  mentioned 
are  all  under  the  population  of  Ossining,  which  is  given  as 
11,480,  except  Middletown,  15,313;  Korth  Hempstead 
(town),  14,171;  Oyster  Bay  (town),  20,481;  Huntington, 
12,004;  Gloversville,  20,642;  and  Homell,  13,617.  It  is 
unnecessary  to  set  down  in  detail  the  figures  contained  in 
these  tables.  In  operating  cost,  upon  the  basis  of  kilowatt 
hours  sold,  the  Northern  Westchester  Lighting  Company 
compares  favorably  with  the  other  companies  mentioned.  In 
various  other  respects  the  table  shows  comparisons  in  favor 
of  the  respondent  company.  On  the  other  hand,  the 
respondent  has  called  our  attention  to  two  companies:  one 
the  Utica  Gas  and  Electric  Company,  and  the  other  the 
Consolidated  Light  and  Power  Company  of  Whitehall,  charg- 
ing $22.50  for  incandescent  lamps  although  their  operat- 
ing expenses  per  kilowatt  hour  sold  is  considerably  less  than 
the  operating  expenses  of  the  Northern  Westchester  Light- 
ing Company.  It  also  shows  that  the  Westchester  Lighting 
Company  charges  $100  per  arc  lamp  in  several  places  that 
it  serves.  The  Westchester  Lighting  Company  controls  the 
respondent  through  ownership  of  stock.  Mere  comparison 
of  the  prices  charged  generally  for  gas  or  electricity  in  one 
conmiunity  with  those  charged  by  other  companies  in  other 
communities  ignores  the  numerous  differences  in  governing 
operating  conditions.  When  all  commercial  lighting  rates 
of  a  company  in  one  locality  are  under  consideration,  evi- 
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dence  as  to  rates  charged  by  other  companies  in  other  com- 
munities  can  be  little  more  than  indicative  of  what  the 
respondent  might  do  if  its  operating  conditions  would  per- 
mit, and  its  bearing  would  be  only  incidental  as  taken  in 
connection  with  considerations  really  informing  and  con- 
trolling. When,  however,  a  single  branch  of  a  company's 
business  is  drawn  in  question,  such  as  its  price  for  lighting 
the  streets  of  a  municipality,  a  comparison  with  the  charges 
made  by  other  companies  in  various  localities  has  greater 
weight,  particularly  when  the  party  offering  the  evidence 
has  also  brought  together  pertinent  statistics  of  operation, 
as  complainants  have  done  in  this  case. 

The  respondent  puts  its  cost  per  kilowatt  hour  sold  at 
3.872  cents.  The  exhibit  put  in  by  complainants  states 
the  cost  per  kilowatt  hour  at  3.06  cents. 

If  we  apply  to  this  street  lighting  respondent's  full  Rver- 
age  cost  of  operating  expenses  per  kilowatt  hour,  making 
suitable  addition  for  lamp  maintenance  and  allowances 
above  such  cost  for  proportion  of  fixed  charges,  we  are 
unable  to  estimate  a  price  amounting  to  $22  per  incandes- 
cent lamp  or  $100  per  arc  lamp.  Xo  figures  have  been 
presented  to  us  furnishing  the  basis  for  definite  calcula- 
tions, and  what  is  said  above  is  based  upon  the  general 
knowledge  of  the  Commission.  It  is  for  the  interest  of 
lighting  companies  to  furnish  municipal  lighting  at  low 
profit,  particularly  where  all  night  service  is  provided. 
Such  service  is  rendered  for  the  most  part  at  a  time  when 
the  company's  operations  are  off  the  peak-load.  Low  prices 
also  operate  to  induce  municipalities  to  provide  an  increas- 
ing number  of  lights,  and  this  increases  accordingly  the 
total  profit  of  the  company  from  street  lighting. 

This  company  supplies  the  Village  of  Briarcliff  Manor  its 
incandescent  lights  at  $23  per  year,  although  the  franchise 
of  the  trustees  of  Briarcliff  Manor  with  the  company 
entered  into  May  23,  1905,  provides  for  $24  per  light  per 
year.     It  also  furnishes  one  or  more  private  consumers  in 


Digitized  by 


Google 


OSSIKIKG  V.  NOETHBBN  WbSTCHESTEE  LtG,  Co.       511 
Y^  III. 

BriardifiP  Manor  incandesoent  street  lighting  at  $20  per 
year.  From  time  to  time  it  has  received  some  additional 
considerations  or  concessions,  such  as  a  minimum  contract 
for  total  current  consumed,  permission  to  set  poles  on 
private  property  or  on  streets  laid  out  by  a  land  develop- 
ment company,  use  of  a  sidetrack,  and  placing  a  water-pipe 
through  private  right  of  way.  These  are  reasons  given  for 
making  tiiis  special  street  lighting  rate  of  $20  per  year,  but 
nothing  appears  in  the  contracts  relating  to  the  privileges 
above  mentioned  providing  for  such  minimum  price  of  $20 
per  year,  and  it  is  to  be  inferred  that  the  price  was  fixed, 
primarily  at  least,  without  reference  to  all  of  these 
privileges. 

The  franchise  granted  to  the  Briarcliff  Manor  Electric 
Light  and  Power  Company  by  the  Village  of  Pleasantville 
provides  for  the  making  of  a  contract  for  lighting  the 
streets  at  a  rate  not  exceeding  $19  per  annum,  and  the 
lamps  there  referred  to  are  20  candle-power.  Subsequently, 
on  April  21,  1904,  a  lighting  agreement  was  entered  into 
between  the  Village  and  the  Briarcliff  Manor  Light  and 
Power  Company  for  the  furnishing  of  100  25-candle-power 
lamps  for  a  period  of  five  years  at  $19  per  lamp.  The 
Briarcliff  Manor  Light  and  Power  Company  is  a  predeces- 
sor of  respondent.  On  June  2,  1911,  the  trustees  of 
Pleasantville  granted  to  the  Xorthern  Westchester  Lighting 
Company  authority  to  erect  and  maintain  poles  for  electric 
wires,  etc.,  for  the  purpose  of  furnishing  electric  light,  heat, 
and  power,  and  to  lay  conductors  for  gas,  subject  among 
others  to  the  following  condition : 

The  said  company  shall  furnish  a  continuous  day  and  night  electric 
current  to  the  Village  and  to  the  present  and  future  consumers  therein 
for  light,  heat  and  power  at  a  rate  not  to  exceed  the  existing  maximum 
meter  rate  per  kilowatt  hour.  .  .  .  The  price  for  street  lights  shall 
not  exceed  the  price  set  forth  in  the  agreement  between  the  Village  and 
the  Briarcliff  Manor  Light  and  Power  Company,  dated  April  21,  1904. 

It  follows,  therefore,  that  respondent  is  furnishing  at 
Pleasantville  street  lighting  by  25  candle-power  lamps,  for 
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the  sum  of  $19  per  lamp;  and  that  the  current  for  such 
lighting  is  manufactured  within  the  village  of  Ossining  and 
carried  by  transmission  line  to  the  village  of  Pleasantvilla 
Respondent  now  furnishes  street  lighting  to  municipali- 
ties as  follows: 

Village  of  OsBining,  all  night,  17  arc  lights,  425-watts,  $100  p«r 
year. 

Village  of  Ossining,  all  night,  472  incandescent  lights,  25-c.p., 
$23  per  year. 

Town  of  Ossining,  all  night,  17  incandescent  lights,  25-c.p.,  $24  per 
year. 

Village  of  Briarcliff  Manor,  all  night,  159  incandescent  lights,  25-c.i>., 
$23  per  year. 

Village  of  Pleasantville,  all  night,  176  incandescent  lights,  25-c.p., 
$19  per  year. 

Village  of  Hillside,  all  night,  41  incandescent  lights,  2d-c.p.,  $23 
per  year. 

Village  of  Croton,  until  1  a.  m.,  99  incandescent  lights,  25-c.p.,  $12 
per  year. 

Village  of  Sherman  Park,  all  night,  incandescent  lightn,  25-c.p.,  $23 
per  year. 

Town  of  Mount  Pleasant,  all  night,  incandescent  lights,  25-c.p.,  $23 
per  year. 

We  are  satisfied,  as  to  the  incandescent  lighting,  that  the 
Village  of  Ossining  is  entitled  to  a  considerably  lower  price 
for  its  street  lighting  than  is  accorded  by  respondent  to  the 
other  places  above  mentioned  as  served  by  it,  the  current 
for  which  purpose  is  manufactured  in  Ossining  and  trans- 
mitted by  electric  transmission  line  to  such  places.  It  is 
possible  that  some  exception  might  be  made  as  to  com- 
parison with  the  Village  of  Pleasantville  on  account  of  the 
fact  that  the  price  per  lamp  has  been  carried  over  from  the 
original  franchise.  But  even  though  that  condition  may 
have  consideration,  it  seems  clear  to  us  that  the  price  at 
Ossining  should  not  exceed  the  price  in  Pleasantville.  We 
arrive  at  this  conclusion  not  merely  by  the  comparison  of 
the  price  charged  by  the  company  in  Pleasantville  as  com- 
pared with  the  price  charged  in  Ossining,  but  upon  eondi- 
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tions  of  cost  to  the  company  for  rendering  the  service  in 
Ossining^  so  far  as  we  have  been  able  to  arrive  at  a  general 
conclusion  as  to  such  cost,  and  the  record  generally  as 
made  in  this  case.  We  do  not  think  that  the  apportionment 
of  the  annual  charge  due  to  required  free  lighting  in 
Ossining  has  sufficient  bearing  to  alter  this  view.  We  are 
of  the  opinion  that  the  price  of  $100  per  arc  lamp  which 
the  respondent  is  now  charging  in  the  village  of  Ossining  is 
excessive,  and  should  be  reduced  so  as  not  to  exceed  $90 
per  such  lamp.  Order  should  be  entered  requiring  the 
respondent  to  cease  and  desist  from  its  present  charges  for 
street  lighting  in  Ossining,  and  henceforth  not  to  exceed 
for  such  street  lighting  service  $19  per  25  candle-power 
incandescent  lamp  per  year,  and  $90  per  year  per  arc  lamp 
of  the  kind  and  power  now  in  use. 

This  ruling  applies  to  the  future,  and  has  no  application 
to  charges  made  at  present  or  in  the  past. 

Vol.  Ill  — 17 
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In  the  Matter  of  the  Complaint  of  the  Lehigh  Vaixet 
Railroad  Company  against  International  Railway 
Company,  asking  for  an  interlocker  at  the  grade  crossing 
of  the  tracks  of  the  two  roads  in  Union  road,  in  the  town 
of  Cheektowaga. 

In  this  case  the  facts  are  peculiar  and  of  too  complicated  nature  to 
admit  of  the  usual  brief  statement  contained  in  the  headnote.  The  point 
decided  is  that  the  International  Railway  Company  should,  under  all 
of  the  circumstances  of  the  case,  construct,  maintain,  and  operate  an 
interlocker  at  the  crossing  of  its  tracks  at  grade  over  the  tracks  of  the 
Lehigh  Valley  railroad  and  the  Erie  railroad  in  Union  road,  in  the  town 
of  Cheektowaga. 

Decided  January  14,  1913. 

Porter  Norton  for  International  Kailway  Company. 
E.  H.  Boles  for  Lehigh  Valley  Eailroad  Company. 
W.  L.  Marcy  for  Erie  Railroad  Company. 

Stevens,  Chairman: 

The  facts  in  this  case  are  so  peculiar  and  complicated  as 
to  require  a  careful  statement  of  all  the  details.  It  is  only 
in  this  manner  that  the  real  questions  to  be  decided  can  be 
sifted  out. 

The  tracks  of  the  Erie  Railroad  Company  and  of  the 
Lehigh  Valley  Railroad  Company  cross  Union  road,  a  public 
highway  in  the  town  of  Cheektowaga,  The  rights  of 
way  of  the  two  railroad  companies  are  adjacent,  and  the 
distance  between  their  nearest  tracks  is  G9  feet.  Each  rail- 
road is  double  tracked.  The  International  Railway  Com- 
pany has  a  line  of  track  extending  along  Union  road,  the 
public  highway,  crossing  the  four  tracks  of  the  two  railroad 
companies. 

The  steam  railroads  were  constructed  before  the  street 
railroad  was  built,  and  hence  are  senior  in  point  of  time. 
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The  crossing  of  the  Lehigh  tracks  by  the  trolley  tracks  was 
effected  pursuant  to  an  agreement  between  the  two  com- 
panies, or  rather  their  predecessors,  who  will  here  and  else- 
where in  this  memorandum  be  treated  the  same  as  the  exist- 
ing companies  which  have  succeeded  to  all  of  their  rights 
and  liabilities.  This  agreement  was  executed  on  the  21st 
day  of  September,  1892,  and  is  in  full  force  and  effect  at 
the  present  time.  The  crossing  required  by  this  agreement 
was  simply  the  installation  of  the  ordinary  crossing  frogs, 
and  such  it  has  remained  up  to  the  present  time. 

The  twelfth  clause  of  this  agreement  reads  as  follows: 
12th.  If  by  reason  of  said  croBsing  by  said  party  of  the  second  part 
it  shall  hereafter  become  necessary  in  the  judgment  of  the  chief 
engineer  for  the  time  'being  of  the  parties  of  the  first  part  [the  Lehigh] 
or  by  order  of  the  proper  authorities  of  said  Town  or  other  public 
authorities,  to  have  additional  or  improved  structures  or  appliances, 
said  party  of  the  first  part  may  construct  such  structures  and  appliances 
and  the  party  of  the  second  part  will  pay  the  cost  of  such  structures 
and  appliances. 

About  1904  the  Lehigh  deemed  it  essential  that  an  inter- 
locker  be  installed  at  this  point,  and  negotiations  were  had 
with  the  International  which  finally  resulted  in  the  agree- 
ment to  install  an  interlocking  plant  pursuant  to  the  pro- 
visions of  the  twelfth  paragraph  of  the  agreement  just  cited. 
The  Lehigh  accordingly  constructed  an  interlocker  at  an 
expense  of  something  upward  of  $5000,  which  cost  has  been 
paid  to  the  Lehigh  by  the  International.  After  the  construc- 
tion of  this  interlocking  plant  and  when  it  was  about  ready 
to  operate  it  was  inspected  by  the  electric  railroad  inspector 
of  this  Commission,  who  pronounced  the  same  dangerous  to 
operate  by  reason  of  the  proximity  of  the  north  derail  to 
the  tracks  of  the  Erie  railroad.  The  precise  situation  in 
this  regard  will  be  explained  later.  The  criticism  of  the 
inspector  was  deemed  well  founded,  and  in  fact  is  recognized 
by  every  engineer  as  being  correct.  The  result  was  that 
neither  the  International  nor  the  Lehigh  has  put  the  inter- 
locker in  operation. 
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The  interlocker  was  completed  about  March,  1909.  The 
matter  stood  in  this  situation  until  October,  1910,  when 
the  Lehigh  filed  a  complaint  with  this  Commission  against 
the  International,  setting  forth  such  of  the  foregoing  facts 
as  it  deemed  material.  The  prayer  for  relief  was  as  follows: 

Wherefore  the  complainant  prays  that  this  matter  be  investigated 
bj  the  Commission,  and  that  it  make  an  order  in  pursuance  of  the 
powers  conferred  upon  it  by  section  45  of  the  Public  Service  Commis- 
sions Law  requiring  the  defendant  to  permit  the  completion  of  an 
efficient  interlocking  plant  at  said  crossing  in  accordance  with  the 
plans  heretofore  submitted  as  aforesaid  to  and  approved  by  the  Com- 
mission on  July  30,  1908,  and  requiring  the  defendant  to  assume  the 
cost  of  the  maintenance  and  operation  of  said  plant. 

The  International  interposed  its  answer  to  this  complaint, 
said  answer  being  filed  with  this  Commission  October  31, 
1910.     The  concluding  paragraph  is  as  follows: 

That  if  in  the  judgment  of  the  Commission  it  shall  deem  an  interlock- 
ing device  operated  from  a  tower  at  said  Union  road  to  be  necessary, 
this  defendant  asks  that  the  Commission  determine  that  all  changes, 
improvements,  or  additions  necessary  to  carry  the  same  into  effect 
require  the  joint  action  of  the  complainant,  the  Erie  railroad,  and  this 
defendant,  and  that  the  cost  of  construction  and  installation  of  such 
additional  plants  as  may  be  necessary  in  order  to  make  the  plant 
effective  for  said  three  railroads  be  apportioned  between  the  said 
corporations,  and  that  the  cost  of  operation  and  maintenance  of  the 
plant  be  apportioned  between  the  complainant  and  the  Erie  railroad. 

A  hearing  was  had  upon  the  foregoing  complaint  and 
answer  on  the  11th  day  of  November,  1910,  at  which  hear- 
ing it  was  developed  that  the  interlocking  plant  had  been 
constructed  and  paid  for  as  hereinbefore  stated ;  that  it  was 
unsafe  to  operate  owing  to  the  proximity  of  the  north  derail 
to  the  southerly  track  of  the  Erie  railroad ;  and  that  to  make 
the  interlocking  plant  safe  and  efficient  it  should  be  extended 
so  as  to  cover  the  Erie  crossing  as  well  as  that  of  the  Lehigh. 
It  further  appeared  that  the  Lehigh  and  International  did 
not  agree  as  to  who  should  pay  the  operation  and  main- 
tenance charges  incident  upon  the  installation  and  opera- 
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tion  of  the  interlocking  plant.  It  was  assumed  and 
stated  by  counsel  for  both  the  Lehigh  and  the  Inter- 
national that  there  is  no  provision  of  law  conferring 
upon  this  Commission  power  to  determine  what  parties 
should  bear  and  in  what  proportion  the  expense  of  main- 
tenance and  operation  of  an  interlocking  plant.  They  there- 
fore proposed  to  submit  the  question  in  controversy  between 
them  as  to  such  expense  to  arbitration,  the  Commission  to 
be  the  arbitrators,  and  the  whole  matter  to  be  disposed  of 
by  the  Commission  pursuant  to  their  stipulation  for 
arbitration. 

In  consequence  of  the  foregoing,  the  Commission  on  the 
30th  day  of  January,  1911,  made  an  order  reciting  such  of 
the  foregoing  matters  as  seemed  to  be  material,  containing 
the  following  ordering  clause: 

Ordered:  That  pursuant  to  section  50  of  the  Public  Service  Com- 
missions Law  a  hearing  in  the  above  entitled  matter  is  hereby  appointed 
to  be  held  at  No.  1216  Chamber  of  Commerce  Building  in  the  city  of 
Buffalo,  on  the  10th  day  of  February,  1911,  at  10  o'clock  a.  m.,  and  the 
Lehigh  Valley  Railroad  Company,  the  Erie  Railroad  Company,  and  the 
International  Railway  Company  are  hereby  directed  and  required  to 
appear  at  said  hearing,  to  the  end  that  a  determination  may  be  reached 
with  reference  to  all  points  involved  in  the  construction,  maintenance, 
and  operation  of  a  joint  interlocking  system  which  will  include  both  of 
the  above  mentioned  crossings  of  the  Lehigh  Valley  Railroad  Company 
and  the  Erie  Railroad  Company,  and  which  will  provide  for  the  proper 
construction  of  derails,  having  regard  for  safety  of  operation  under  all 
the  circumstances  of  this  case,  and  that  an  appropriate  final  order  may 
be  entered  in  the  premises. 

This  order  was  duly  served  upon  the  three  corporations 
named,  and  on  the  return  day  named  in  the  order  they  all 
appeared  by  their  respective  attorneys.  The  Erie  being 
unprepared  to  proceed  at  that  time,  the  case  was  adjourned 
to  March  3,  1911,  at  which  time  a  final  hearing  was  had, 
all  evidence  which  any  party  desired  to  offer  was  submitted, 
and  the  case  closed  so  far  as  the  taking  of  evidence  was 
concerned. 
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At  this  last  hearing  it  was  shown  by  the  Erie  that  the 
International  procured  the  crossing  in  question  over  its 
tracks  by  condemnation  proceedings,  pursuant  to  the  Rail- 
road Law  as  it  existed  at  that  time.  Those  proceedings 
culminated  in  a  final  order  and  judgment  of  the  Supreme 
Court  of  the  State  of  New  York  granted  at  a  special  term 
held  on  the  27th  day  of  November,  1893.  This  judgment 
confirmed  the  report  of  commissioners  appointed  for  the 
purpose  of  determining  the  manner  of  crossing  and  the 
compensation  to  be  awarded  therefor,  and  the  report  is  set 
out  in  detail  in  the  judgment.  The  report  and  judgment 
determined  that  the  International  should  cross  the  tracks 
of  the  Erie  at  the  point  where  such  crossing  now  exists  and 
in  the  manner  in  which  it  now  is  constructed,  and  it  also 
gives  numerous  directions  as  to  the  management  of  the 
crossing.  It  further  provides  that  the  International  shall 
pay  the  Erie  the  sum  of  $25  per  annum,  payable  in  semi- 
annual payments  of  $12.50  each,  on  the  1st  days  of  April 
and  October  in  each  year,  as  and  for  and  in  full  compensa- 
tion to  said  Erie  Railroad  Company  for  any  and  all  damage 
and  expense  caused  said  defendant  by  the  plaintiflPs  tracks 
and  cars  crossing  the  defendant's  lands,  roadway,  right  of 
way,  and  tracks  at  said  crossing.  It  also  awarded  to  the 
Erie  Railroad  Company  the  sum  of  $1  damages  for  the 
right  to  cross,  the  Erie  owning  the  fee  of  the  soil  to  the 
center  of  the  highway. 

At  the  hearing  before  the  commissioners  it  appears  that 
the  Erie  contended  that  the  crossing  should  be  made  by 
means  of  an  undercrossing ;  or  if  no  undercrossing  is  con- 
structed, then  a  tower  with  interlocking  signals  should  be 
erected  and  maintained ;  or  if  neither  of  these  means  should 
be  ordered,  that  a  tower  should  be  erected  and  maintained 
so  as  to  operate  a  lever  constructed  with  the  derailing  track 
of  the  International.  All  of  these  requests  of  the  Erie  were 
denied,  and  the  crossing  was  made  at  grade,  with  what  is 
known  as  the  Rochester  derailing  device. 
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After  refusing  the  foregoing  requests  of  the  Erie,  in 
their  report  the  commissioners  make  the  following  state- 
ment; 

In  making  this  report  the  Commissioners  desire  to  state  that  on 
account  of  the  fact  that  the  plaintiff's  track  crosses  the  Lehigh  Valley 
railroad  at  grade  hut  a  short  distance  from  the  defendant's  right  of 
way  and  tracks,  and  also  carries  very  heavy  and  permanent  substruc- 
ture consiating  of  tunnel  tracks  walled  up  with  stone  and  under  a  large 
and  expensive  trestle  over  said  tunnel  track  but  a  short  distance  from 
the  defendant's  tracks  on  the  north  belonging  to  The  Delaware,  Lacka- 
wanna and  Western  Railroad  Ck>mpany,  we  find  that  it  is  practically 
impossible  without  bringing  in  these  other  railroad  companies  as 
parties  to  provide  an  under-  or  overcrossing  at  the  point  in  question. 
Inasmuch  as  the  view  up  and  down  defendant's  tracks  in  a  straight 
line  in  an  easterly  and  westerly  direction  is  unobstructed  for  upward 
of  two  miles,  and  there  is  little  or  no  grade  to  affect  the  situation  and 
the  running  of  trains,  we  do  not  consider  it  just  or  proper  or  necessary 
to  require  the  erection  of  a  tower  and  interlocking  switches  at  this 
crossing.  The  chief  particular  advantage  of  a  tower  at  this  particular 
crossing  over  the  Rochester  device  which  we  have  recommended  is 
claimed  to  be  the  fact  that  a  man  operating  the  tower  system  would 
have  a  better  view  in  case  of  a  fog  than  a  man  operating  the  Rochester 
switch  at  grade  with  the  tracks  in  question.  We  do  not  coincide  with 
this  view,  and  if  we  did,  we  do  not  think  that  the  danger  at  this  cross- 
ing ifl  sufficiently  great  to  require  that  either  party  to  this  proceeding 
should  be  put  to  the  large  expense  of  erecting  and  maintaining  a  tower 
and  interlocking  switches. 

The  judgment  orders  "  that  the  said  report  of  said  com- 
missioners and  the  ascertainments  and  determinations 
therein  contained  be  and  it  is  and  they  are  in  all  things 
confirmed  ". 

The  crossing  construction  directed  by  the  court  pursuant 
to  the  report  of  the  commissioners  is  as  follows:  On  the 
north  side  of  the  Erie  tracks,  and  about  67^/^  feet  from  the 
north  rail,  there  is  a  derail  provided ;  and  on  the  south  side 
of  the  Lehigh  tracks  (the  Lehigh  being  the  southerly  road 
of  the  two)  a  derail  is  provided  60  feet  from  the  southerly 
rail  of  the  Lehigh.  Each  derail  is  operated  by  a  lever.  A 
car  aproaching  from  the  north  necessarily  halts  before 
reaching  the  derail,  and  can  not  pass  that  point  until  after 
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the  motorman  has  passed  over  the  tracks  to  the  lever  upon 
the  other  side  and  then  has  thrown  the  switch  so  that  the 
car  can  proceed.  The  car  is  not  at  liberty  then  to  proceed 
until  a  signal  is  given  by  the  conductor  that  it  shall  go 
forward.  With  cars  approaching  from  the  south  the  opera- 
tion is  precisely  the  same. 

The  objection  to  the  use  of  the  interlocking  system  con- 
structed by  the  Lehigh  is  that  the  derail  upon  the  north 
side  of  the  Lehigh  tracks  is  placed  within  the  Lehigh  right 
of  way.  The  distance  from  the  north  rail  of  the  Lehigh  to 
the  south  rail  of  the  Erie  is  only  69  feet,  and  a  car  proceed- 
ing south  and  crossing  the  Erie  tracks  might  be  halted  by 
the  derail  so  that  the  rear  end  of  the  car  would  remain 
upon  the  Erie  tracks,  thereby  exposing  it  to  collision  with  a 
passing  train  of  the  Erie.  In  short,  it  is  agreed  that  the 
derail  can  not  safely  be  placed  in  the  limited  distance 
between  these  two  tracks. 

The  International  runs  trailers  with  some  of  its  cars,  and 
sometimes  runs  two-car  trains.  At  the  first  hearing  the 
following  question  was  asked  of  the  general  manager  of 
the  International: 

Q.  In  other  words,  your  position  is,  it  is  absolutely  unsafe  to  have 
any  chance  of  derailing  the  car  between  these  tracks  (referring  to  the 
Erie  and  Lehigh  tracks)  7 

To  this  question  the  answer  was  "  Yes  ". 
Q.  There  is  not  space  in  there  enough  to  get  in  a  proper  derail  so 
that  your  car,  if  derailed  —  it  will  expose  you  to  further  dangers? 
A.  Yes. 

There  is  no  suggestion  in  the  case  that  any  one  diflFers 
from  this  conclusion,  hence  it  is  unnecessary  to  pursue  fur- 
ther the  question  whether  a  derail  can  be  operated  between 
tracks. 

It  is  unquestioned  that  a  joint  interlocker  can  be  con- 
structed at  this  point  which  can  be  operated  for  both  cross- 
ings from  the  tower  already  constructed,  by  one  operator. 
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Expense  Involved: 

The  tower  and  apparatus  for  signals  and  derailing  already 
installed  have  cost  the  sum  of  $5454.79,  which  sum  has 
been  paid  by  the  International  to  the  Lehigh.  It  is  esti- 
mated by  the  International  in  its  brief  that  the  annual 
expense  of  maintenance  and  operation  would  be  $2807. 
Just  how  this  amount  is  made  up  does  not  appear.  A 
letter  from  counsel  to  the  International  dated  December 
15,  1910,  contains  the  following: 

I  inclose  herein  a  statement  from  our  book  of  the  total  cost  of  oper- 
ation and  maintenance  of  the  tower  for  the  years  1900  and  1910  on  our 
Lockport  division  of  the  Central  railroad,  which  Mr.  Wilson  who  made 
the  estimate  for  me  said  in  his  judgment  would  be  a  fair  estimate  of 
the  maintenance  and  operation  of  the  interlocking  tower  at  the  Union 
road. 

The  statement  accompanying  the  letter  shows  that  the 
total  cost  of  operation  for  one  year  was  $1438.59,  and 
maintenance  for  the  same  time  was  $384.22 :  a  total  for  the 
year  of  $1822.81. 

At  page  112  of  the  minutes,  Mr.  Wilson,  the  general 
manager  of  the  International,  states  that  he  has  made  an  esti- 
mate of  the  entire  cost  of  maintenance  and  operation  of  a 
similar  tower,  and  his  estimate  is  $2800  a  year,  the  mainte- 
nance being  about  $500  and  the  operation  about  $2300. 
At  page  114  Mr.  Wilson  states  that  the  cost  of  the  addi- 
tional installation  required  for  the  purpose  of  covering  the 
Erie  tracks  will  be  about  $3000;  and  at  page  115  he  esti- 
mates the  entire  maintenance  at  $500  a  year,  or  about  $100 
for  that  portion  of  the  plant  required  by  the  Erie  tracks. 

Positions  of  the  Variovs  Parties: 

The  International  admits  that  under  its  contract  with 
the  Lehigh  executed  in  1892  it  is  liable  for  the  expense  of 
constructing  and  installing  the  interlocker  at  the  Lehigh 
crossing.     This  expense  it  has  already  paid. 

It  desires  that  the  interlocker  be  extended  so  as  to  cover 
the  Erie  crossing,  and  claims  that  the  expense  of  the  installa- 
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tion  of  such  extension  should  be  borne  by  the  Erie  and 
International  jointly. 

It  claims  that  the  expense  of  maintenance  and  operation 
of  the  joint  interlocker  should  be  borne  by  the  three  corpora- 
tions jointly. 

The  Lehigh  claims  that  the  expense  of  maintenance  and 
operation  should  be  borne  by  the  International.  It  bases 
this  claim  on  several  grounds: 

First,  the  contract  of  1892; 

Second,  the  fact  that  the  International  is  the  junior  road 
and  that  the  junior  road  should  always  bear  such  expense; 

Third,  the  practical  construction  of  the  contract  which 
Las  been  given  to  it  by  the  International  and  the  alleged 
recognition  by  the  International  of  its  duty  to  pay  main- 
tenance and  operation  charges  until  a  recent  period. 

The  Erie  contends  — 

1.  That  the  judgment  of  the  Supreme  Court  permitting 
the  crossing  at  grade  without  an  interlocker  in  the  maimer 
prescribed  in  the  judgment  is  conclusive  upon  this  Com- 
mission and  that  it  has  no  power  to  change  that  determina- 
tion, the  situation  as  to  danger  not  having  been  changed 
in  any  respect,  as  it  claims.  To  support  this  claim  it  pro- 
duced proof  showing  that  no  more  cars  are  operated  over 
the  crossing  by  either  the  steam  or  the  electric  road  than 
in  1893,  and  that  the  physical  conditions  have  not  changed 
in  any  respect  so  as  to  create  a  greater  danger  at  the 
crossing. 

2.  That  safety  does  not  require  the  construction  of  an 
interlocking  plant  at  this  crossing.  To  sustain  this  con- 
tention as  a  matter  of  fact  it  relies  upon  the  adjudication 
of  the  court  and  also  upon  the  further  fact  that  no  accident 
has  occurred  at  this  crossing  since  its  construction,  as  well 
as  upon  the  physical  conditions,  there  being  a  straightaway 
view  of  two  miles  in  either  direction  along  the  Erie  tracks. 

3.  That  if  the  interlocker  is  installed  it  is  not  liable  for 
any  part  of  the  expense  of  either  installation,  maintenance, 
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or  operation,  and  this  chiefly  by  reason  of  the  fact  that  the 
International  is  the  junior  road  and  there  is  no  equity 
requiring  the  Erie  to  pay  any  part. 

Questions  Involved: 

The  facts  in  this  case  raise  some  novel  and  peculiar  ques- 
tions as  to  the  power  of  the  Commission: 

First,  it  can  not  order  an  interlocking  system  for  the 
Lehigh  alone,  owing  to  the  physical  situation.  In  fact,  it 
has  practically  prevented  the  operation  of  the  interlocker 
already  installed  on  the  ground  that  it  creates  more  danger 
than  it  prevents. 

Second,  what  power,  if  any,  has  the  Commission  to 
determine  who  shall  pay  the  expense  of  maintaining  and 
operating  the  interlocker,  if  one  is  erected?  Counsel  for 
the  Lehigh  and  International  both  agree,  rightly  or  wrongly, 
that  such  power  has  not  been  conferred  upon  the  Commis- 
sion, and  put  the  question  before  us  for  decision  as 
arbitrators. 

Third,  the  Erie  raises  the  question  that  the  judgment  of 
the  Supreme  Court  is  conclusive  upon  us  as  to  the  necessity 
for  an  interlocker  at  its  tracks.  It  further  raises  the  ques- 
tion that  safety  does  not  require  an  interlocker  in  any  event, 
and  relies  upon  the  indisputable  fact  that  no  accident  has 
ever  occurred  at  this  crossing  under  the  system  of  operation 
directed  by  the  court.  Again,  it  claims  that  we  have  no 
power  to  require  it  to  pay  any  portion  of  the  expense. 

Discussion  of  the  Foregoing: 

Whatever  power  the  Commission  possesses  in  the  premises 
is  found  in  section  50  of  the  Public  Service  Commissions 
Law.  It  is  better  to  select  the  pertinent  language  from  this 
section  rather  than  cite  it  in  full.  The  first  sentence  j^ro- 
vides  that  if  in  the  judgment  of  the  Commission  having 
jurisdiction,  additional  construction,  apparatus,  or  device 
for  use  by  any  railroad  corporation  or  street  railroad  cor- 
poration in  or  in  connection  with  the  transportation  of 
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passengers  or  property  ought  reasonably  to  be  provided,  or 
any  additions  or  changes  in  construction  should  reasonably 
be  made  thereto  in  order  to  promote  the  security  or  con- 
venience of  the  public  or  employees,  the  Commission,  after 
a  hearing  either  on  its  own  motion  or  after  complaint,  may 
make  and  serve  an  order  -directing  such  improvements, 
changes,  or  additions  to  be  made  within  a  reasonable  time, 
and  it  then  becomes  the  duty  of  the  corporation  upon  which 
the  order  is  served  to  make  the  changes  and  additions  thus 
required  of  it ;  and  it  follows  as  a  matter  of  course  that  the 
corporation  must  pay  all  the  expense  of  construction  and 
installation,  and  if  any  expense  is  involved  in  operation  it 
must  also  pay  such  expense.  This  sentence  clearly  has 
reference  to  such  construction  as  affects  the  property  of  one 
road.  Where  the  construction  involves  the  property  of  two 
roads  such  construction  is  governed  by  the  second  sentence 
of  the  same  section,  which  provides  — 

If  any  repairs,  improvements,  changes  or  additions  which  the  Com- 
inission  has  determined  to  order  require  joint  action  by  two  or  more  of 
said  corporations  the  Commission  shaU,  before  entry  and  service  of 
order,  notify  the  said  corporations  that  such  repairs,  improvements, 
changes  or  additions  wiU  be  required  and  that  the  same  shaU  be  made 
at  their  joint  cost,  and  thereupon  the  said  corporations  shall  have 
thirty  days  or  such  longer  time  as  the  Commission  may  grant  within 
which  to  agree  upon  the  part  or  division  of  cost  of  such  repairs, 
improvements,  changes  or  additions  which  each  shall  bear.  If  at  the 
expiration  of  such  time  such  corporations  shall  fail  to  file  with  the 
Commission  a  statement  that  an  agreement  has  been  made  for  a 
division  or  apportionment  of  such  repairs,  improvements,  changes  or 
additions,  the  Commission  shall  have  authority,  after  further  hearing, 
to  fix  in  its  order  the  proportion  of  such  cost  or  expense  to  be  borne 
by  each  corporation  and  the  manner  in  which  the  same  shall  be  paid 
and  secured. 

The  provision  for  further  hearing,  if  it  should  become 
applicable  in  this  case,  has  been  waived  by  all  the  parties 
involved ;  and  by  stipulation  it  is  provided  that  if  the  Com- 
mission finds  this  section  to  be  applicable,  it  may  go  on  and 
make  the  determination  without  giving  notification,  waiting 
the  thirty  days,   and  then  proceeding  to  further  hearing. 
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The  parties  disagree  upon  the  question  of  division  of  cost, 
if  any  there  should  be,  and  have  submitted  their  briefs 
upon  the  entire  question,  and  the  Commission  is  at  liberty 
to  proceed  under  the  stipulation  to  a  decision  of  the  same. 
The  difficulty  in  this  case  to  be  overcome  is  that  neither 
this  section  nor  any  other  provides  for  apportioning  the 
cost  of  operation  of  a  device  which  is  jointly  used  and 
requires  joint  action  to  operate.  The  draughtsman  of  this 
section  apparently  did  not  have  in  mind  such  a  contingency, 
and  because  of  the  absence  of  direct  language  conferring 
the  power  of  apportioning  the  cost  of  operation  upon  the 
Commission,  counsel  for  the  International  and  the  Lehigh 
have  agreed  to  arbitrate  the  point  and  selected  the  Commis- 
sion as  arbitrators.  Their  view  and  the  resulting  agreement 
do  not  deprive  this  Commission  of  the  power  and  jurisdic- 
tion to  determine  the  division  of  cost  if  it  is  conferred  by 
the  statute. 

Passing  this  point  for  the  present,  it  should  next  be 
pointed  out  that  if  the  contention  of  the  Erie  is  correct: 
that  the  Commission  has  no  power  to  order  an  interlocker 
at  its  crossing,  it  is  practically  inhibited  from  ordering  an 
interlocker  at  the  Lehigh  crossing,  and  therefore  it  becomes 
somewhat  important  to  determine  what  question  should  be 
first  taken  .up  and  decided  in  order  to  determine  the 
effect  of  such  decision  upon  the  other  points  in  the  case. 

Without  dwelling  further  upon  the  embarrassments  and 
difficulties,  and  after  much  reflection  as  to  the  method  of 
meeting  them,  I  suggest  the  following  course  of  procedure. 

The  whole  case  arises  directly  from  a  provision  in  the 
contract  or  agreement  between  the  International  and  the 
Lehigh.  Under  that  provision  the  Lehigh  has  the  right  to 
require  the  International  to  install  additional  or  improved 
structures  or  appliances  at  this  crossing.  That  provision  is 
the  twelfth,  and  has  been  hereinbefore  quoted  in  full,  but 
for  clearness  will  be  repeated  at  this  time. 

12th.  If  by  reason  of  said  crossing  by  said  party  of  the  second  part 
it  shall  hereafter  become  necessary  in  the  judgment  of  the  chief  engineer 
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for  the  time  being  of  the  parties  of  the  first  part  or  by  order  of  the 
proper  authorities  of  said  Town  or  other  public  authorities,  to  have 
additional  or  improved  structures  or  appliances,  said  party  of  the  first 
part  may  construct  such  structures  and  appliances  and  the  party  of  the 
second  part  will  pay  the  cost  of  such  structures  and  appliances. 

The  Lehigh  has  required  the  construction  and  installation 
of  an  interlocking  plant  pursuant  to  this  provision.  The 
International  has  acquiesced  in  the  position  of  the  Lehigh 
that  it  was  entitled  to  require  such  construction  and  instal- 
lation, and  it  has  paid  the  expense  which  has  been  incurred 
to  that  end.  The  parties  differ  only  upon  one  point,  and 
that  is,  by  whom  the  expense  of  maintenance  and  operation 
shall  be  paid:  the  Lehigh  claiming  that  the  contract  fairly 
requires  that  such  expense  shall  be  paid  by  the  Inter- 
national, and  the  International  claiming  that  it  should  be 
apportioned  between  the  two.  The  contract  concededly  does 
not  contain  explicit  words  upon  this  point,  and  which  party 
is  right  is  necessarily  a  matter  of  construction. 

We  should  determine  in  the  first  instance  what  is  the 
proper  construction.  Upon  this  point  I  submit  the  follow- 
ing considerations: 

First,  the  International  is  the  junior  road,  and  I  think 
it  may  be  fairly  said  that  the  general  custom  is  that  a 
junior  road  shall  pay  all  the  expense  of  constructing  and 
maintaining  a  crossing.  This  is  not  invariably  true,  as 
is  shown  by  the  contract  with  the  predecessor  of  the  Erie 
put  in  evidence  by  the  International. 

Second,  in  every  place  where  the  payment  of  expense  is 
mentioned  in  the  contract,  such  payment  is  to  be  made  by 
the  International.  Thus  the  first  paragraph  provides  that 
the  International  will  construct  the  crossing  and  approaches. 
The  second  provides  "  that  the  said  crossing  shall  be  con- 
structed and  maintained  in  good  order  and  in  manner  and 
condition  satisfactory  to  the  chief  engineer  for  the  time 
being  of  either  of  the  parties  of  the  first  part  hy  and  wholly 
at  the  expense  of  the  said  party  of  the  second  part ".  This 
provision  shows  that  the  maintenance  of  the  crossing  was  to 
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be  taken  care  of  by  the  International.  As  the  crossing  was 
constructed  in  the  first  instance,  and  as  it  was  contemplated 
to.  be  constructed,  there  was  no  operation  cost  in  the  sense 
of  operating  an  interlocker,  but  the  crossing  was  to  be 
maintained  in  good  order  by  the  International  by  and  wholly 
at  its  expense.  It  is  dijQScult  to  see  why  this  provision  does 
not  apply  to  the  crossing  as  it  may  be  constructed  under  any 
other  clause  or  paragraph  of  the  contract  The  third 
paragraph  provides  that  the  crossings,  and  all  frogs,  rails, 
and  other  materials  and  appliances  in  connection  therewith, 
shall  be  forever  maintained  in  manner  and  condition  satis- 
factory to  the  chief  engineer  for  the  time  being  of  the 
Lehigh.  The  burden  of  maintaining  the  property  accord- 
ing to  this  clause  is  clearly  upon  the  International.  It  does 
not  apply  merely  to  the  frogs  and  rails,  but  to  all  other 
materials  and  appliances  in  connection  therewith,  and  it 
seems  to  be  reasonably  clear  that  such  appliances  are  those 
contemplated  in  the  original  construction  or  which  may 
thereafter  be  installed  pursuant  to  any  other  provision  of 
the  contract. 

The  fourth  clause  provides  that  the  Lehigh  may  at  any 
time  thereafter  put  in  additional  tracks  or  change  the  tracks 
across  the  street,  and  that  in  case  it  shall  so  do  the  Inter- 
national "  shall  forthwith,  after  notice  so  to  do,  at  its  own 
expense  make  such  changes  as  may  be  necessary  to  cross 
any  such  additional  or  altered  tracks  in  the  manner  herein- 
before provided,  and  all  the  provisions  of  this  contract  shall 
then  apply  to  such  additional  and  modified  tracks,  crossings, 
and  appliances  ".  That  is  to  say,  the  International  shall 
pay  all  the  expense  of  crossing  such  additional  tracks  as 
the  Lehigh  may  at  any  time  put  in. 

The  fifth  clause  requires  the  putting  in  of  suitable  plank- 
ing for  paving  which  may  be  required  by  the  chief  engineer 
of  the  Lehigh  or  by  the  proper  authorities  of  the  Town  of 
Cheektowaga.  This  paving  the  International  is  to  pay  for 
and  thereafter  maintain  in  good  condition,  and  the  Inter- 
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of  paving  and  re-paving,  planking  and  re-planking  which  the 
Lehigh  is  or  may  be  required  by  the  town  authorities  of  the 
Town  of  Cheektowaga  to  perform. 

In  the  tenth  clause  the  International  assumes  all  responsi- 
bility and  liability  to  any  and  all  persons  for  any  and  all 
injuries  and  damages  to  persons  and  property  which  may 
happen  or  arise  or  be  done  or  caused  during  or  by  reason  of 
the  construction  or  maintenance  of  its  said  railway  tracks, 
poles,  wires,  or  appliances,  used  in  connection  with  the  cross- 
ing of  the  tracks  of  the  parties  of  the  first  part  as  herein  pro- 
vided, excepting  stick  injuries  or  damages  as  may  be  caused 
by  the  sole  negligence  of  the  parties  of  the  first  part  [the 
Lehigh],  The  International  agrees  that  it  will  indemnify 
and  save  harmless  the  Lehigh  from  all  claims,  demands, 
suits,  recoveries,  or  judgments  which  may  arise  or  be  made, 
brought,  or  recovered  by  reason  of  any  such  injuries  or 
damages  excepting  as  aforesaid. 

The  eleventh  clause  provides  — 

The  privileges  hereinbefore  granted  are  granted  upon  a  further 
express  condition  that  whenever  anything  may  be  done  or  may  be 
required  to  be  done  under  and  in  pursuance  of  any  of  the  laws  of  this 
State  or  by  any  action  of  the  proper  authorities  of  the  Town  of  Cheek- 
towaga in  respect  to  said  crossing,  the  party  of  the  second  part  [the 
International]  shall  at  its  own  expense  make  all  necessary  changes  in 
its  grades  and  tracks  and  appliances  necessary  according  to  the  require- 
ments of  such  law  or  action  of  such  authorities. 

The  twelfth  and  one-half  clause  is  significant : 
If  by  reason  of  said  crossing  by  said  party  of  the  second  part  it  shall 
hereafter  become  necessary  in  the  judgment  of  the  chief  engineer  for 
the  time  being  of  the  parties  of  the  first  part  or  by  order  of  the  proper 
authorities  of  said  Town  or  other  public  authorities,  that  a  flagman  or 
gateman  be  stationed  at  the  said  crossing,  said  parties  of  the  first  part 
may  appoint  such  flagman  or  gateman  and  the  party  of  the  second  part 
will  pay  to  the  parties  of  the  first  part  one-half  of  the  expense  thereof, 
and  the  said  parties  of  the  first  part  agree  that  upon  complaint  made 
by  the  party  of  the  second  part  they  will  diischarge  any  such  flagman 
or  gateman. 

The  International  looks  upon  this  as  a  provision  showing 
that  the  expense  of  operation  of  any  appliance  installed 
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under  the  twelfth  clause  is  not  to  be  paid  solely  by  the  Inter- 
national, A  little  analysis  of  this  position  will  show  that 
it  is  not  warranted.  A  flagman  or  gateman  could  not 
be  installed  by  reason  of  the  existence  of  the  tracks 
of  the  International  running  longitudinally  along  the 
highway.  It  was  possible  that  a  flagman  might  be  ordered 
at  the  Lehigh  crossing  by  a  public  authority,  to  be  kept  there 
at  the  expense  of  the  Lehigh.  Such  flagman  would  not  be 
installed  by  reason  of  the  existence  of  the  International,  but 
for  the  protection  of  the  traveling  public  other  than  it.  The 
expense  would  be  chargeable  solely  to  the  Lehigh.  The 
Lehigh  takes  the  opportunity  afforded  by  this  contract  to 
require  the  International  to  pay  half  of  an  expense  which 
might  possibly  devolve  upon  it  alone.  This  seems  to  me  to 
be  convincing  proof  that  in  connection  with  the  other  clause 
hereinbefore  referred  to,  the  Lehigh  did  not  propose  to  be 
subjected  to  any  direct  expense  whatsoever  by  reason  of  this 
crossing,  and  in  fact  proposed  to  exonerate  itself  to  the 
extent  of  one-half  of  an  expense  which  might  devolve  upon 
it  even  if  the  International  were  not  there.  In  short,  in 
every  phrase  and  clause  of  this  contract  which  relates  to 
expense,  that  expense  is  thrown  upon  the  International  and 
it  alone.  This  the  Lehigh  had  a  right  to  do  in  making  such 
an  agreement;  and  to  me  the  conclusion  seems  irresistible 
that  it  was  fairly  within  the  contemplation  of  the  parties 
that  all  direct  expense  arising  from  this  crossing  should  be 
paid  by  the  International;  and  it  seems  to  me  that  the 
proper  construction  of  the  twelfth  clause  is  that  if  either  the 
chief  engineer  of  the  Lehigh  or  the  public  authorities  should 
thereafter  require  additional  or  improved  structures  or 
appliances  at  this  crossing,  such  improved  structures  or 
appliances  would  be  regarded  as  taking  the  place  of  the 
structures  or  appliances  contemplated  by  the  first  and  second 
paragraphs  of  the  agreement,  and  that  the  contract  should 
be  interpreted  precisely  as  though  the  second  paragraph  fol- 
lowed the  twelfth  instead  of  preceding  it.     There  can  be  in 
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my  judgment  no  reasonable  escape  from  this  position,  so 
far  as  maintenance  is  concerned;  and  I  conceive  that  it  is 
equally  clear  that  if  an  improved  appliance  or  structure  is 
installed  pursuant  to  the  provisions  of  the  twelfth  para- 
graph, and  such  appliance  or  structure  requires  operation, 
that  it  is  the  International  which  must  operate  it.  It  would 
be  a  vain  thing  to  install  an  interlocker  without  operation; 
and  it  would  be  extraordinary  if  the  Lehigh,  in  making 
repeated  provisions  in  the  contract  that  all  direct  expense  of 
construction  and  maintenance  should  be  paid  by  the  Inter- 
national, did  not  contemplate  that  the  expense  of  operation 
of  improved  appliances  should  also  be  borne  by  that 
company. 

My  conclusion  from  the  foregoing  is  that  the  provisions  of 
the  contract  require  that  the  cost  of  maintenance  and  opera- 
tion shall  be  borne  by  the  International.  If  therefore  the 
contract  is  to  govern,  that  is  the  end  of  that  question. 

A  further  consideration  may  be  added  upon  this  point 
The  construction  of  the  interlocker  does  not  require  the  joint 
action  of  the  two  roads.  Under  the  agreement  between  them 
it  is  the  duty  of  the  International  to  construct,  and  this  duty 
it  has  recognized  by  paying  for  the  construction.  I  do  not 
see  any  chance  for  argument  upon  the  proposition  that  where 
it  is  the  duty  of  the  International  to  construct  an  interlocker, 
the  duty  to  operate  follows  as  a  matter  of  course  as  well  as 
the  duty  to  maintain. 

It  would  seem  to  be  true  that  the  Lehigh  can  not  apply  to 
this  Commission  to  order  the  specific  performance  of  the 
agreement.  Its  remedy  in  case  of  a  failure  on  the  part  of 
the  International  to  observe  that  agreement  would  seem  to 
be  either  to  assert  its  right  under  the  fourteenth  clause  of 
the  agreement:  which  provides  that  the  right  of  crossing 
granted  to  the  International  shall  cease  and  terminate  upon 
its  failure  to  observe  and  keep  the  'various  covenants  and 
agreements  made  by  it,  or  to  apply  to  the  Supreme  Court  for 
fi  specific  performance  of  the  contract.    Tbl»  Commissioned 
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power  to  order  an  interlocker  and  its  operation  depends  upon 
section  50  of  the  Public  Service  Commissions  Law,  and  not 
upon  any  contract;  and  under  section  50  it  would  order  an 
interlocker  because  the  safety  of  the  crossing  requires  it,  not 
because  the  International  had  agreed  to  put  in  an  interlocker 
when  required  by  the  Lehigh.  The  agreement  requires  the 
International  to  put  in  the  interlocker  whether  safety  requires 
it  or  not,  provided  the  chief  engineer  of  the  Lehigh  requires 
it.  If  the  interlocker  were  ordered  by  the  Commission,  the 
order  would  have  to  be  directed  to  both  roads,  for  the  reason 
that  it  requires  the  joint  action  of  both  to  put  in  the  inter- 
locker. In  such  case  the  Commission  may  apportion  the 
expense  of  installation  as  it  deems  proper.  If  the  case  were 
to  assume  that  form,  it  would  seem  to  me  to  be  reasonable, 
although  the  Commission  might  not  be  required  so  to  do,  to 
apportion  the  expense  between  the  parties,  or  to  impose  it 
upon  one  party  alone  in  strict  accordance  with  the  terms  of 
the  contract,  since  it  was  by  availing  itself  of  the  provisions 
of  the  contract  that  the  International  secured  the  right  to 
cross  the  Lehigh ;  and  I  think  that  so  far  as  those  provisions 
are  not  oppressive,  they  should  be  enforced.  I  am  further 
clearly  of  the  opinion  that  as  a  general  rule,  although  to  this 
there  may  be  some  exceptions,  the  expense  of  crossing  should 
be  borne  by  the  junior  road.  I  can  conceive  of  no  reason 
in  this  case  why  the  Lehigh  should  bear  any  part  of  the 
expense  of  crossing  or  maintaining  the  crossing,  it  having 
received  no  compensation  for  the  crossing,  and  the  existence 
of  the  International's  tracks  being  of  no  benefit  or  advantage, 
direct  or  indirect,  so  far  as  I  can  see,  to  the  Lehigh.  Of 
course  the  International  should  have  the  right  to  cross,  but 
only  upon  terms  which  would  protect  the  Lehigh  against 
affirmative  expense.  The  usual  incidents  of  crossing  the 
Lehigh  must  bear  without  complaint. 

The  foregoing  considerations  would  seem  to  dispose  of  the 
controversy  between  the  Lehigh  and  the  International. 
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We  must  now  turn  to  the  crossing  of  the  Erie.  The  fol- 
lowing would  seem  to  be  the  facts  which  should  determine 
the  disposition  of  this  case  so  far  as  the  Erie  crossing  is 
concerned : 

1.  The  Erie  is  the  senior  road  of  the  three.  Its  tracks 
existed  in  their  present  location  before  the  construction 
of  the  Lehigh  or  the  International. 

2.  At  the  time  the  International  effected  its  crossing,  by 
condemnation  proceedings,  over  the  Erie  tracks,  the  Erie 
struggled  but  in  vain  to  have  the  commissioners  order  an 
interlocker  installed.  This  must  have  been  done,  as  the  law 
then  stood,  as  I  understand  it,  at  the  expense  of  the  Inter- 
national. There  was  no  provision  of  law  at  that  time  which 
I  have  been  able  to  discover  which  enabled  the  commissioners 
or  the  court  to  apportion  the  expense  of  an  interlocker 
between  the  two  roads  in  condemnation  proceedings.  If  the 
interlocker  had  been  then  ordered,  it  must  have  been  installed 
and  operated,  I  think,  at  the  expense  of  the  International. 
The  record  shows  that  the  International  opposed  the  con- 
struction of  the  interlocker. 

3.  The  danger  existing  at  this  crossing  has  been  created 
solely  by  the  act  of  the  International  in  extending  its  tracks 
across  the  Erie. 

4.  The  case  is  entirely  barren  of  evidence  that  if  the  Erie 
crossing  alone  were  considered,  the  danger  is  such  as  to  jus- 
tify and  require  the  installation  of  an  interlocker  unless  the 
rule  be  followed  that  an  interlocker  should  be  required  at 
every  point  where  an  electric  road  crosses  a  steam  road. 

5.  After  full  consideration,  the  commissioners  in  condem- 
nation proceedings  found  that  the  danger  at  this  crossing  was 
not  sufficient  to  warrant  the  requiring  of  an  interlocker ;  and 
this  finding  it  may  be  said  has  been  justified  by  the  fact  that 
in  the  nineteen  years  which  have  elapsed  since  the  finding 
was  made,  no  accident  has  occurred  at  the  crossing,  and  no 
intimation  has  been  given  of  any  narrow  escapes  occurring 
at  that  point. 
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6.  There  must  be  an  interlocker  at  the  Lehigh  for  the 
reason  that  the  Lehigh  has  power  under  its  contract  with  the 
International  to  require  one.  The  danger  which  is  shown  in 
this  case  other  than  the  usual  danger  of  a  grade  crossing 
arises  from  the  proximity  of  the  Lehigh  to  the  Erie,  and  the 
impossibility  of  placing  a  derail  between  the  tracks  of  the 
two  companies  without  enhancing  instead  of  diminishing  the 
danger.  The  proximity  of  the  Lehigh  tracks  is  nothing  for 
which  the  Erie  is  responsible. 

7.  So  far  as  the  Lehigh  and  the  International  are  con- 
cemedy  this  case  has  been  presented  upon  the  theory  that  an 
interlocker  is  required  at  this  point  solely  by  reason  of  the 
fact  that  the  Lehigh  is  entitled  by  the  terms  of  its  agreement 
with  the  International  to  require  the  interlocker.  It  is 
entirely  true  that  the  Commission  might  upon  its  own  motion, 
from  a  view  of  the  location,  determine  that  the  dangers 
were  such  as  to  require  additional  crossing  protection. 

From  the  foregoing  material  facts  I  deduce  the  following 
conclusions : 

1.  That  having  opposed  the  construction  of  an  interlocker 
at  the  time  when  it  would  have  been  required  to  pay  the 
expense  thereof,  and  when  the  Erie  was  vigorously  asking 
for  such  construction,  the  International  is  not  now  in  a  posi- 
tion to  say  that  the  Erie  upon  precisely  the  same  state  of 
facts  should  be  required  to  pay  a  part  of  the  expense  of 
either  installation,  maintenance,  or  operation. 

2.  That  so  far  as  the  Erie  is  concerned,  the  case  must 
be  disposed  of  by  the  dangers  existing  at  its  crossing  alone. 
It  can  not  be  justly  required  to  participate  in  any  dangers 
which  are  created  by  the  existence  of  the  Lehigh  crossing 
or  of  any  difficulties  which  may  attend  the  attempt  to  elimi- 
nate such  dangers. 

3.  That  if  we  consider  the  Erie  crossing  alone,  a  case  has 
not  been  made  out  which  would  justify  upon  the  merits  the 
ordering  of  an  interlocker,  except  as  before  stated  upon  the 
rule  that  an  interlocker  should  be  ordered  at  every  grade 
crossing  of  an  electric  road  with  a  steam  road. 
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4.  We  conclude,  that  under  all  of  the  circumstances  of 
the  case  the  interlocker  which  has  been  erected  should  be 
extended  so  as  to  take  in  the  Erie  crossing;  and  that  the 
expense  of  installation,  maintenance,  and  operation  should  be 
borne  exclusively  by  the  International.  The  cost  of  installa- 
tion is  conceded  to  be  only  about  $3000,  the  annual  mainte- 
nance only  about  $100,  and  there  would  be  no  additional  cost 
for  operation. 

It  is  not  essential  to  the  decision  made  that  there  be  any 
ruling  upon  the  position  of  the  Erie,  that  the  decision  of  the 
Supreme  Court  confirming  the  report  of  the  commissioners 
is  binding  upon  this  Commission,  and  that  it  can  not  change 
that  decision.     It  is,  however,  proper  to  remark  that  we  do 
not  concur  in  this  view.     Section  50  of  the  Public  Service 
Commissions  Law  gives  us  absolute  and  sweeping  power  to 
require  changes  in  and  additions  to  construction  for  the  pur- 
pose of  conserving  the  safety  of  the  public  and  the  employees 
of  the  railroad  companies.     It  makes  no  difference  how  the 
condition  came  about,  whether  by  direction  of  a  court,  by 
agreement  of  the  parties,  or  in  any  other  manner  which  may 
be  suggested.    This  Commission  is  given  power  by  the  Legis- 
lature to  relieve  an  unsafe  condition  according  to  its  judg- 
ment and  discretion.     The  fact  that  there  has  been  no  acci- 
dent at  this  crossing  since  it  was  created  by  the  order  of  the 
court  has  no  bearing  upon  the  legal  proposition.     If  the 
proposition  submitted  by  the  Erie  is  correct,  if  there  had 
been  a  killing  every  day  since  1893  at  this  point,  this  Com- 
mission would  have  no  power  to  order  an  interlocker  nor  to 
stop  such  disastrous  results,  and  the  decision  made  in  1893 
would  have  to  stand  for  all  time  as  a  method  of  crossing 
unless  the  railroads  jointly  and  voluntarily  agreed  to  change 
it.       The  Legislature    itself   would   be   powerless,   because 
obviously  the  Legislature  has  conferred  upon  this  Commis- 
sion by  section  60  all  the  powers  which  it  possesses  in 
cases. 
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In  the  Matter  of  the  Complaint  of  the  Attica  Wateb, 
Gas  and  Electeic  Company  dgainst  Alden-Batavia 
Natural  Gas  Company,  alleging  unjust  discrimination. 

By  a  preliminary  order  entered  in  this  case  on  the  23rd  day  of  Janu- 
ary, 1912  (Opinion  No.  121),  it  was  held  that  the  Commission  had  juris- 
diction and  power  to  order  and  direct  the  respondent  to  supply  gas  to 
the  petitioner  on  the  same  terms  upon  which  it  is  supplying  gas  to  the 
Attica  Natural  Gas  Company,  and  the  case  was  by  that  order  set  down 
for  a  further  hearing  at  which  the  respondent  was  given  an  opportunity 
to  show  any  good  reason  why  the  Commission  should  not  require  it  to 
supply  natural  gas  on  the  terms  and  conditions  above  mentioned. 

After  hearings  had  herein 

Held,  upon  the  evidence  submitted,  that  no  good  reason  is  shown 
why  gas  should  not  be  served  by  the  respondent  to  the  petitioner  upon 
the  terms  mentioned,  and  it  is  so  ordered. 

Where  a  gas  corporation  has  a  plant  actually  in  existence  in  a 
municipality,  and  has  made  contracts  with  such  municipality  for  the 
furnishing  of  service  and  is  admittedly  a  corporation  doing  business 
and  serving  customers  in  such  municipality,  its  legality  and  right  to 
do  business  in  this  State  can  not  be  questioned  by  another  public 
service  corporation  in  a  proceeding  of  this  character. 

The  facts  and  circumstances  under  which  the  order  is  made  fully 
stated. 

Decided  January  21,  1913. 

G.  P.  Stockwell,  53  Main  street,  Attica,  N.  Y.,  for  the 
complainant. 

Bayard  J.  Stedman,  9  Masonic  Temple,  Batavia,  N.  Y., 
for  the  respondent. 

Oi-MSTED,  Commissioner: 

On  the  preliminary  hearing  in  this  case  the  respondent 
denied  any  power  or  authority  on  the  part  of  the  Commis- 
sion to  compel  respondent  to  furnish  the  petitioner  with  gas. 
The  Commission  held  that  it  had  jurisdiction,  and  ordered 
the  case  to  proceed  to  a  hearing  upon  the  facts  in  order  that 
the  respondent  might,  if  it  could,  show  any  good  reason 
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why  the  Commission  should  not  require  it  to  supply  gas  to 
the  petitioner  upon  the  same  terms  and  conditions  that  it 
supplies  gas  at  the  present  time  to  the  Attica  Natural  Gas 
Company. 

Evidence  on  the  part  of  both  petitioner  and  respondent 
has  been  taken  which  shows  — 

First:  That  the  petitioner,  the  Attica  Water,  Gas  and 
Electric  Company,  is  at  the  present  time  engaged  in  supply- 
ing natural  gas  to  about  forty  customers  in  the  village  of 
Attica,  and  that  it  produces  from  its  own  wells  the  gas 
which  it  is  furnishing  to  its  customers. 

That  it  charges  these  consumers  at  the  present  time  50 
cents  per  thousand  feet. 

That  in  the  Autumn  of  the  year  1911  it  had  202  gas 
customers  but  since  that  time  it  has  lost  all  but  the  40 
named,  the  others  for  the  most  part  having  been  taken  over 
by  the  Attica  Natural  Gas  Company. 

That  the  Attica  Water,  Gas  and  Electric  Company  uses 
a  considerable  amount  of  natural  gas  as  fuel  to  generate 
steam  in  producing  electricity  which  it  sells  to  its  customers 
in  the  village  of  Attica. 

That  its  wells  at  the  present  time  produce  gas  in  quantity 
sufBcient  to  supply  fuel  for  its  engines  used  in  generating 
electricity  or  sufficient  in  quantity  to  supply  the  40  gas 
customers  on  its  distributing  pipes,  but  not  enough  for  both 
purposes. 

That  the  supply  from  its  wells  is  diminishing  with  con- 
siderable rapidity  and  that  there  would  not  be  enough  gas 
at  the  present  time  to  supply  the  demand  for  use  in  distribu- 
tion to  customers  should  it  get  back  the  full  number  of  202 
customers  which  it  had  in  the  Autumn  of  1911. 

That  it  formerly  sold  gas  to  its  consumers  at  about  $1 
per  thousand  feet,  but  that  since  December,  1911,  its  price 
has  been  50  cents  per  thousand  feet. 

Second:  That  the  Attica  Natural  Gas  Company  is  a  cor- 
poration en<2:aged  in  the  distribution  of  natural  gas  in  the 
village  of  Attica. 
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That  it  formerly  sold  gas  at  about  $1  per  thousand  cubic 
feet,  but  since  December,  1911,  it  has  sold  it  at  50  cents  per 
thousand  feet. 

That  the  Attica  iN'atural  Gas  Company  and  the  Attica 
Water,  Gas  and  Electric  Company  are  competitors  for  the 
business  of  supplying  natural  gas  to  the  inhabitants  of  the 
village  of  Attica  and  have  been  such  for  several  years. 

That  the  Attica  K'atural  Gas  Company  did  on  or  about 
the  1st  day  of  November,  1911,  enter  into  a  contract  with 
the  respondent,  the  Alden-Batavia  Natural  Gas  Company, 
by  the  terms  of  which  the  Alden-Batavia  Gas  Company,  the 
respondent  herein,  covenants  and  agrees  to  sell  and  deliver 
to  the  Attica  Natural  Gas  Company  for  and  during  the 
period  of  ten  years  from  the  1st  day  of  November,  1911, 
such  portion  of  the  surplus  natural  gas  which  may  be  pro- 
duced from  wells  now  drilled  or  that  may  hereafter  be 
drilled  upon  lands  owned  or  leased  by  the  Alden-Batavia 
Natural  Gas  Company,  as  the  Attica  Natural  Gas  Company 
may  need  and  require  to  supply  its  customers  and  carry  on 
its  business  in  the  village  of  Attica,  N.  Y.,  and  vicinity,  for 
the  simi  or  price  of  30  cents  per  one  thousand  cubic  feet, 
meter  measurement,  calculated  on  the  basis  of  ten  ounces  to 
the  square  inch;  to  deliver  said  gas  on  the  village  line  of 
Attica,  N.  Y.,  where  the  Attica  Natural  Gas  Company 
agrees  to  receive  it  and  pay  therefor  the  sum  of  30  cents 
per  thousand  cubic  feet  for  gas  in  amounts  which  the  Attica 
Natural  Gas  Company  may  need  and  require  to  supply  its 
customers  and  carry  on  its  business  in  the  village  of  Attica 
and  vicinity.  The  contract  further  shows  that  the  gas  sold 
and  delivered  under  it  shall  be  delivered  at  a  pressure  of 
not  less  than  forty  pounds  to  the  square  inch,  and  that  the 
contract  may  be  canceled  and  annulled  by  either  party 
thereto  on  giving  the  opposite  party  three  months'  notice  in 
writing  of  its  intentions  so  to  do. 

That  in  pursuance  of  the  terms  of  said  agreement  the 
respondent,  the  Alden-Batavia  Natural  Gas  Company,  is  at 
the  present  time  supplying  natural  gas  to  the  Attica  Natural 
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Gas  Company  which  it  in  turn  is  selling  and  distributing  to 
its  customers  in  the  village  of  Attica. 

The  petitioner  in  this  case  asks  that  the  respondent  be 
ordered  to  make  a  similar  contract  with  it:  that  is,  that  it 
shall  be  ordered  to  deliver  to  it,  from  respondent's  surplus, 
gas  at  30  cents  per  thousand  feet  under  the  conditions 
named  in  the  contract  hereinbefore  set  forth. 

As  its  reasons  for  refusing  to  comply  with  this  demand 
the  respondent  first  recurs  to  the  objections  raised  on  the 
first  hearing  herein,  and  asserts  that  the  petitioner  has  no 
standing  before  this  Commission  and  can  not  invoke  its 
powers  because  it  is  a  foreign  corporation  and  did  not  prove 
on  the  hearing  that  it  has  a  license  from  the  Secretary  of 
State  of  the  State  of  New  York  to  do  business  in  this  State. 

We  do  not  think  these  objections  are  of  force.  Respond- 
ent's counsel  in  his  brief  has  cited  a  number  of  cases  tend- 
ing to  show  that  actions  at  law  may  not  in  certain  cases  be 
maintained  by  foreign  corporations  which  have  not  taken 
out  the  license  referred  to,  and  that  the  organization  of  the 
petitioner  under  the  laws  of  West  Virginia  is  for  a  combina- 
tion of  purposes  not  permitted  by  the  laws  of  this  State,  and 
that  therefore  the  company  has  no  right  to  operate  within 
this  State. 

These  authorities  would  not  seem  to  govern  in  a  proceed- 
ing like  the  present  one  brought  before  this  Commission. 
The  petitioner  is  admittedly  a  corporation,  and  it  is  actually 
at  the  present  time  serving  gas,  water,  and  electricity  in  the 
village  of  Attica.  It  has  or  has  had  contracts  with  the  Village 
both  for  gas  and  for  electricity.  It  is  a  public  service 
corporation  and  reports  to  this  Commission  as  such.  It 
has  placed  in  evidence  chapter  35  of  the  laws  of  1880 
(passed  February  28,  1880),  by  the  terms  of  which 
it  was  made  "  lawful  for  the  Attica  Water  Company  to 
purchase,  hold,  operate,  and  maintain  the  gas  works,  pipes, 
fixtures,  machinery,  and  real  estate  used  in  connection  there- 
with now  in  the  village  of  Attica,  Wyoming  county,  Tf.  V. : 
to  extend  and  enlarge  the  same  within  the  bounds  of  said 
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village  as  shall  be  approved  and  determined  upon  by  a 
majority  of  the  trustees  or  directors  of  said  Water  com- 
pany ".  This  act  further  provides  that  ^'  upon  the  purchase 
being  made  according  to  the  provisions  of  the  act  the  cor- 
porate powers  of  the  Attica  Water  Company  shall  be  and 
they  are  hereby  enlarged  so  as  to  embrace  the  objects  and 
purposes  of  this  act ". 

The  Attica  Water  Company  is  the  predecessor  of  the 
petitioner,  and  deeds  of  conveyance  from  it  to  the  petitioner 
were  placed  in  evidence  showing  transfer  to  the  petitioner 
of  all  the  property  and  franchises  of  the  Attica  Water  Com- 
pany. The  petitioner  has  for  a  long  time  been  engaged  in 
the  gas  business  in  the  village  of  Attica  and  occupying  the 
streets  of  that  village.  If  its  right  lawfully  to  be  there  is 
denied,  the  matter  should  be  contested  in  some  forum  other 
than  this  Commission,  which  has  no  jurisdiction  in  this  pro- 
ceeding to  determine  the  rights  of  the  Attica  Water,  Gas 
and  Electric  Company  in  the  premises. 

Besides  that,  the  petitioner  herein  alleges  in  its  petition 
that  it  has  a  license  to  do  business  in  the  State  of  New  York 
obtained  from  the  Secretary  of  State,  and  although  no  copy 
of  such  license  was  put  in  evidence  upon  the  hearing  an 
examination  of  the  files  in  the  office  of  the  Secretary  of 
State  shows  that  such  license  has  as  a  matter  of  fact  duly 
:?sued. 

The  respondent  argues  that  the  making  of  the  contract 
between  it  and  the  Attica  Natural  Gas  Company  has 
resulted  in  reducing  the  price  of  gas  to  the  public  from  $1 
per  thousand  to  50  cents  per  thousand,  and  that  the  action 
of  the  petitioner  in  asking  for  a  similar  contract  will  in 
some  manner  "  exclude  or  impede  competition  ". 

We  fail  to  see  the  force  of  this  contention.  The  result  of 
the  obtaining  by  the  petitioner  of  a  contract  similar  to  that 
of  the  Attica  Natural  Gas  Company  would  be  to  enable  it  to 
compete  with  the  last  named  company  in  selling  ^as,  and  the 
rate  to  the  consumer  might  possibly  go  as  low  as  30  cents  per 
thousand,  the  cost  of  the  commodity  to  each  competitor.    Such 
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a  rate  war  would  be  undesirable  but  it  would  undoubtedly 
result  in  temporary  advantage  at  least  to  the  consumer.  It 
is  not  to  be  encouraged,  and  would  not  be  were  this  a  case 
of  an  application  on  the  part  of  a  new  company  to  enter 
the  field.  Jt  must  be  remembered,  however,  that  in  this 
case  the  rival  companies  are  now  in  existence  and  in  com- 
petition, and  that  the  favorable  contract  of  one  is  likely  to 
crush  out  the  life  of  the  other  so  far  as  gas  service  is  con- 
cerned. The  evils  attendant  upon  a  rate  war  are  already 
present  and  acute  so  far  as  the  petitioner  is  concerned.  It 
has  lost  most  of  its  gas  business  since  this  contract  went 
into  effect  and  seems  likely  to  lose  it  all  in  the  near  future. 

The  final  objection  raised  by  the  respondent  is  that  it  has 
no  surplus  gas  with  which  to  supply  the  petitioner  and  could 
not  comply  with  petitioner's  request  without  running  the 
risk  of  a  shortage  to  its  present  customers. 

A  sufficient  answer  to  this  objection  might  appear  in  the 
fact  that  the  petitioner  is  asking  merely  for  the  same  con- 
tract that  the  Attica  Natural  Gas  Company  now  has:  viz. 
an  agreement,  revokable  at  three  months'  notice  by  either 
party,  to  furnish  the  petitioner,  out  of  it^  surpltis  gas, 
natural  gas  at  30  cents  per  thousand,  to  be  delivered  at  a 
pressure  of  forty  pounds  per  square  inch.  If  there  be  no 
surplus  gas,  the  contract  by  its  own  terms  becomes  nugatory 
and  the  situation  of  the  petitioner  in  that  event  is  no  better 
and  no  worse  than  that  of  its  competitor,  the  Attica  Natural 
Gas  Company.  In  any  event,  if  the  respondent  should 
hereafter  deem  the  contract  prejudicial  to  its  interests  either 
in  respect  to  its  customers  or  otherwise,  it  could  on  three 
months'  notice  cancel  both  contracts,  although  it  must  be 
admitted  that  the  reasons  to  be  given  for  such  cancellation 
would  probably  have  to  be  such  as  to  satisfy  this  Commis- 
sion of  their  cogency. 

Aside  from  this  view  of  the  case,  however,  it  must  be 
borne  in  mind  that  the  present  application  is  not  for  an 
amount  of  ^as  necessary  to  supply  an  additional  territory. 
The  respondent  has  already  contracted  (subject  to  the  condi- 
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tions  above  set  forth)  to  supply  to  the  Attica  Natural  Gas 
Company  such  gas  as  the  latter  company  "  may  need  and 
require  to  supply  its  customers  and  carry  on  its  business  in 
the  village  of  Attica  and  vicinity ''.  This  means  that 
respondent  has  already  agreed,  under  the  limitations  named, 
to  furnish  every  person  or  corporation  in  Attica  and  vicinity 
who  may  apply  for  natural  gas  with  sufficient  gas  to  meet 
his  requirements.  It  is  apparent  that  whatever  consumers 
the  petitioner  may  hereafter  obtain  will  be  taken  from 
actual  or  potential  consumers  of  the  Attica  Natural  Gas 
Company  and  vice  versa,  and  the  same  proposition  is  true 
of  any  future  consumers  obtained  by  the  Attica  Natural 
Gas  Company.  In  either  event  the  total  number  of  con- 
sumers is  the  same.  It  is  merely  a  question  of  which  dis- 
tributing company  takes  them  on.  We  can  not  see  how  the 
total  draft  upon  the  respondent's  supply  of  surplus  gas  can 
be  in  anywise  aflFected  by  granting  the  petitioner's  demands. 
The  respondent  must  always  have  ready  at  forty  pounds 
pressure  enough  for  everybody  in  the  village  of  Attica  and 
vicinity  and  it  can  make  no  difference  to  it  who  distributes 
it 

The  petitioner  has  stated  that  it  does  not  intend  to  serve 
gas  elsewhere  than  in  this  particular  territory,  and  it  is- not 
shown  or  understood  that  it  desires  gas  for  distribution  in 
any  other  locality.  It  may  be  said  that  the  obtaining  by 
the  petitioner  of  a  contract  similar  to  that  of  the  Attica 
Natural  Gas  Company,  by  which  it  may  obtain  gas  at  30 
cents  per  thousand  feet,  will  put  the  petitioner  in  a  position 
to  inaugurate  a  rate  war,  and  that  the  usual  consequence, 
disastrous  to  the  competitors  and  to  the  public,  will  ensue. 
This,  as  has  been  stated,  might  be  a  good  reason  for  refusing 
to  a  new  company  permission  to  go  into  the  Attica  terri- 
tory, but  with  both  companies  now  there  and  in  active 
rivalry  it  is  not  to  be  presumed  that  the  competition  will  be 
more  keen  in  the  future  than  it  has  been  in  the  past  when 
the  sources  of  supply  from  local  wells  owned  by  each  have 
been,  so  far  as  can  be  judged  from  the  evidence,  practically 
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similar.  To  urge  this  objection  at  this  stage  in  the  pro- 
ceedings is  to  urge  it  solely  against  the  petitioner,  who  must 
go  out  of  business  and  lose  its  investment  in  its  gas  distrib- 
uting system  if  it  can  not  obtain  gas  on  an  equal  footing 
with  its  competitor. 

The  respondent  produced  considerable  evidence  to  show 
that  it  could  not  with  safety  and  in  justice  to  its  present 
customers  take  on  any  more  consumers. 

Disregarding  for  the  moment  the  point  to  which  atten- 
tion has  been  above  called,  namely  that  no  additional  draft 
is  actually  to  be  made,  we  shall  consider  the  force  of  this 
evidence  in  supporting  the  contention  of  the  respondent. 

It  was  shown  that  during  the  months  of  January  and 
February,  1912,  owing  to  the  low  temperatures  prevailing 
for  a  considerable  time  during  those  months,  it  became 
necessary  for  respondent  to  notify  some  of  its  largest  con- 
sumers that  they  must  discontinue  the  use  of  gas  tem- 
porarily, and  this  was  followed  by  a  shut-off  at  the  Johnston 
Harvester  Works  at  Batavia  and  the  Glass  Factory  at  Alden 
for  a  period  lasting  several  days,  the  exact  term  of  which  is 
not  stated.  Respondent's  manager  testified  that  with  these 
exceptions  the  company  had  enough  gas  to  run  its  low 
pressure  system  all  last  winter.  It  is  a  matter  of  common 
knowledge  that  the  weather  conditions  in  Western  'New 
York  during  the  months  named,  so  far  as  they  concerned 
continuous  low  temperatures,  were  exceptional.  A  chart 
of  the  pressure  of  respondent's  whole  system  for  February 
10,  1912,  was  put  in  evidence,  and  shows  that  on  that  day 
the  pressure  went  down  to  ten  pounds  although  all  the  wells 
of  the  company  were  drawn  upon  to  keep  it  up.  The 
respondent  was  asked  to  produce  similar  charts  showing  the 
pressure  on  days  other  than  February  10th.  It  has  so  done, 
and  the  Commission  has  before  it  the  pressure  record  of 
each  day  from  January  1,  1912,  to  March  20,  1912.  An 
examination  of  these  charts  shows  that  the  minimum  pres- 
sure fell  below  sixty  pounds  on  five  days  only  during  this 
period,  namely: 
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Minimum  Maximum 

February  9 34  lbs.  93  lbs. 

February  10 10  Iba.  Not  stated 

March  2 45  lbs.  117  lbs. 

March  6  56  lbs.  130  lbs. 

March  11  67  lbs.  127  lbs. 

It  further  appears  from  an  examination  of  the  chart  that 
a  pressure  of  sixty  pounds  and  over  has  always  existed  for 
93  per  cent  of  the  time  between  January  1  and  March  20, 
1912.  On  two  days  only,  viz.  March  9th  and  10th,  has  the 
pressure  gone  below  forty  pounds,  which  is  the  pressure 
named  in  the  contract  at  which  gas  is  to  be  delivered  to  the 
Attica  Natural  Gas  Company;  and  during  93  per  cent  of 
the  severest  portion  of  the  year  the  minimum  pressure  has 
been  twenty  pounds  above  the  stipulated  figure.  Respond- 
ent's manager  testified  that  "  our  pressure  that  we  are  hold- 
ing to  run  our  plant  through  would  average  about  forty 
pounds;  we  try  to  avoid  going  below  that  point".  It  is 
evident  that  he  considered  the  pressure  adequate  so  long  as 
it  kept  above  forty  pounds.  It  also  appeared  that  the  drop- 
ping of  the  pressure  below  that  figure  occasionally  was  not 
considered  serious,  for  the  evidence  shows  that  notwith- 
standing the  fact  that  the  pressure  several  times  went  below 
forty  pounds  during  the  winter  of  1910-11,  as  stated  by 
respondent's  manager,  the  respondent  in  the  Summer  and 
Fall  of  1911  took  on  the  entire  Attica  and  Alexander  terri- 
tory, the  Putnam  settlement,  and  Wyoming  village.  If 
it  is  to  be  argued  that  the  dropping  of  the  pressure  gauge 
below  forty  pounds  is  a  danger  signal  which  is  controlling 
and  should  block  the  further  extension  of  territory,  it  may 
be  answered  that  the  respondent  itself  has  in  the  past  years 
totally  disregarded  this  and  has  taken  on  the  largest  addi- 
tional field  in  three  years  in  the  face  of  this  warning. 

The  respondent  has  at  the  present  time  78  wells  that  can 
be  used,  and  on  March  22,  1912  (the  date  of  the  last  hear- 
ing), from  15  to  20  of  them  were  not  in  use,  so  that  approxi- 
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mately  60  of  the  wells  were  furnishing  all  the  gas  necessary 
to  supply  all  customers  at  that  time. 

The  Commission  has  had  its  chief  inspector  of  gas  go  over 
the  testimony  in  this  case,  examine  the  charts  submitted  as 
well  as  the  annual  reports  of  the  petitioner,  respondent,  and 
the  Attica  Natural  Gas  Company.  He  has  made  a  brief 
report  to  the  Commission  detailing  many  of  the  facts  here- 
inbefore given  and  concludes,  as  follows: 

The  evidence  discloses  the  fact  that  the  Attica  Water,  Gas  and  Elec- 
tric Company  had  202  gas  customers  last  Fall,  and  at  the  time  of  the 
hearing  all  but  40  had  been  taken  away  by  the  Attica  Natural  Gas 
Company,  and  that  apparently  the  latter  company  was  also  trying  to 
get  these  40.  There  is  not  enough  data  upon  which  to  base  computation. 
However,  after  reading  the  evidence  and  looking  at  the  charts,  as  a 
matter  of  judgment  my  opinion  is  that  there  is  no  question  whatever 
that  the  Alden-Batavia  Natural  Gas  Company  has  enough  surplus  gas  to 
supply  the  Attica  Water,  Gas  and  Electric  Company  adequately. 

It  is  the  opinion  of  the  Commission  that  the  respondent, 
the  Alden-Batavia  Natural  Gas  Company,  should  be  ordered 
and  directed  to  enter  into  a  contract  with  the  petitioner, 
the  Attica  Water,  Gas  and  Eloetric  Company,  for  the  fur- 
nishing of  gas  substantially  U])on  the  same  terms  and  con- 
ditions as  those  contained  in  respondent's  contract  with  the 
Attica  Natural  Gas  Company,  and  to  give  a  conne(*tion  at 
the  village  line  to  petitioner  on  or  before  the  21st  day  of 
February,  1913,  and  to  furnish  the  petitioner  on  or  before 
that  date  with  gas  at  such  point  of  connection  at  30  cents 
per  thousand  feet,  on  the  same  terms  and  conditions  as  are 
set  forth  in  the  contract  between  respondent  and  the  Attica 
Natural  Gas  Company,  which  contract  was  placed  in  evi- 
dence on  March  22,  1912,  and  marked  Respondent's  Ex. 
No.  2,  with  the  following  exception,  to  wit: 

It  appears  from  the  testimony  that  the  petitioner  at  the 
present  time  makes  use  of  gas  from  its  own  wells  as  fuel  to 
generate  electricity.  Whatever  gas  is  hereafter  used  for 
this  purpose  by  the  petitioner  must  be  obtained  from  its 
own  wells  or  purchased  from  the  Attica  Natural  Gas  Corn- 


Digitized  by 


Google 


Attica  W.,  G,  &  E.  Co.  v.  Aldbn-Batavia  N.  G.  Co.  545 
YoL  ui. 

pany  at  its  regular  rates.  In  taking  gas  used  for  these 
purposes  the  petitioner  is  a  regular  consumer  and  entitled 
to  no  consideration  other  than  would  be  given  to  anj  other 
consumer  located  in  the  village  of  Attica  in  the  same  class 
with  itself.  Whatever  gas  is  furnished  the  petitioner  bj 
respondent  under  the  order  of  this  Commission  must  be 
used  for  distribution  purposes  only,  and  should  be  separately 
metered  and  accounted  for  through  mechanical  devices 
which  can  be  easily  and  readily  installed. 

There  was  some  testimony  taken  and  statements  made 
tending  to  show  that  petitioner's  financial  condition  was 
such  that  security  for  the  performance  of  the  contract  should 
be  given  by  it.  If  the  respondent  deems  such  security  neces- 
sary, the  contract  hereinbefore  referred  to  should  be  guar- 
anteed by  adequate  and  proper  security. 

An  order  should  be  entered  accordingly. 

Vol.  Ill  — 18 
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In  the  MJa/tter.  of  variouB  ComplaiiiAis  against  Thb  ISTew 
YoBK  Centbal  and  Hudson  Biveb  Kailboad  Comfaitt 
as  to  its  commutation  and  other  passenger  rates  upon  its 
Huddon  and  Harlem  divisiouB. 

In  the  Matter  of  various  Complaints  against  Thb  New 
YoBK,  New  Haven  and  Habtfobd  Kailboad  Coicpakt 
as  to  its  commutation  and  other  passenger  rates. 

In  these  caaes  the  Gommissioii  holds  — 

1.  A  rate  fixed  and  established  as  a  voluntary  act  of  the  oorporatioB 
itself  which  has  been  charged  and  collected  by  the  corporation  during 
a  period  of  time  sufficiently  long  to  show  that  it  is  not  a  mere  experi- 
ment, and  has  been  a  rate  which  the  corporation  charged  and  collected 
as  a  regular  and  settled  rate  which  has  been  accepted  by  the  public  in 
its  dealings  with  the  corporation  as  just  and  reasonable,  under  which 
business  affected  by  the  rate  has  prospered  and  increased,  must  as 
against  the  corporation  be  treated  as  presumptively  just  and  reason- 
able. It  is  unreasonable  to  increase  such  a  rate  without  «  new  state 
of  facts  which,  for  some  reason,  makes  the  old  rate  not  justly  and 
fairly  remunerative  to  the  corporation.  Such  facts,  if  they  exist,  are 
peculiarly  within  the  knowledge  of  the  corporation.  A  change  having 
been  made  by  it  from  a  presumptively  reasonable  rate,  the  burden  lies 
upon  it  in  the  first  instance  to  overcome  by  evidence  the  presumption 
of  fact  that  the  increased  rate  is  unreasonable. 

2.  That  as  a  matter  of  public  policy  the  rates  into  New  York  city 
from  the  commuting  district  should  be  placed  at  the  lowest  reasonable 
possible  point,  both  in  the  interests  of  the  public  and  of  the  railroads. 

3.  That  the  increased  rates  of  both  respondents  have  operated  unfavor- 
ably upon  traffic. 

4.  That  the  revenues  from  the  increased  rates  have  not  increased 
above  the  revenues  from  the  former  rates  in  anything  like  the  increase 
in  rate,  showing  that  the  increase  tends  to  restrict  travel  and  brings 
no  sufficient  benefits  to  the  railroad  company  to  justify  the  increase. 

5.  That  in  the  case  of  the  New  Haven  company,  the  tolhige  and 
terminal  charges  paid  by  it  to  the  Central  company  for  the  use  of  its 
tracks  and  terminal  facilities  in  the  city  of  New  York  are  in  the  nature 
of  rent  and  a  part  of  the  general  expense  of  the  company,  and  can  not 
be  allocated  to  the  particular  traffic  using  such  tracks  and  terminal. 

Decided  January  31,  1913. 
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Joseph  8.  Wood  for  oaakphiiuuitB. 

C.  C.  PcAddmg  iofr  peerpondeDit  The  New  York  Oeotial  end 
Hudson  River  Railroad  Comj)en7. 

E.  D.  Bobbins  for  respondent  The  New  York,  New  Haven 
and  Hartford  Railroad  Oompany. 

Stkvbns,  Chairman: 

For  many  years  The  New  York  Central  and  Hudson  River 
Railroad  Company  has  given  commutation  rates  and  service 
between  its  station  in  New  York  city  and  Peekskill  upon 
itB  Hudson  division,  and  White  Plains  upon  its  Harlem 
division.  For  an  equally  long  period  of  time  The  New 
York,  New  Haven  and  Hartford  Railroad  Company  has 
given  commutation  service  and  rates  upon  its  road  between 
its  New  York  city  station  and  Port  Chester  nean*  the  Con- 
necticut line. 

About  July  1,  1910,  both  of  these  companies  increased 
their  commutation  and  some  other  rates  in  the  territory 
named  by  a  very  considerable  amount  stated  in  terms  of  per- 
centages. Thereupon  various  complaints  were  filed  againet 
them  alleging  that  the  increased  commutation  rates  thus 
charged  were  imjuet  and  unreasonabla 

The  Commission  has  fully  considered  the  voluminous 
proofs,  oral  and  documentary,  submitted  by  both  the  railroad 
corporations  and  the  complainants.  A  concise  statement  of 
the  reasons  for  the  decisions  which  it  makes  in  the  several 
cases  will  be  sufficient  to  cover  them  all. 

The  rule  which  the  Commission  has  uniformly  followed  in 
oases  of  increase  of  rates  charged  by  a  corporation  subject  to 
its  jurisdiction  is  as  follows : 

A  rate  (1)  fixed  and  established  as  the  voluntary  act  of 
the  corporation  itself;  (2)  which  has  been  charged  and  col- 
lected by  the  corporation  during  a  period  of  time  sufficiently 
long  to  show  that  it  is  not  a  mere  experiment,  and  has  been 
the  rate  which  the  corporation  charged  and  collected  as  a 
regular  and  settled  rate;  (3)  which  has  been  accepted  by  the 


Digitized  by 


Google 


648      Commutation  and  Other  Passenger  Fares 

p.  s.  C,  2d  D. 

public  in  its  dealings  with  the  corporation  as  just  and  reason- 
able; (4)  under  whioh  business  affected  by  the  rate  has  pros- 
pered and  increased,  must  as  against  the  eonporation  be 
treated  as  presumptively  just  and  reasonable. 

It  is  unreaeoniable  to  increase  such  a  rate  without  a  new 
state  of  facts  which  for  some  reason  makes  the  old  rate  not 
justly  and  fairly  remunerative  to  the  eonporation.  Such 
facts,  if  they  exist,  are  peculiarly  within  the  knowledge  of 
the  corporation.  A  change  having  been  made  by  it  from  a 
presumptively  reasonable  rate,  the  burden  lies  upon  it  in  the 
first  instance  to  overcome  by  evidence  the  presumption  of 
fact  that  the  increased  rate  is  unreascmable. 

All  the  foregoing  conditions  obtain  in  the  present  cases, 
except  that  numbered  (3)  with  reference  to  the  New  York 
Centml.  That  company  increased  its  commutaticHi  nites  in 
the  year  1907,  and  this  increase  has  never  been  acquiesced  in 
by  the  public  as  being  just  and  treasonable. 

We  think  that  the  respondent  corporations  have  not  sac- 
ceeded  by  the  evidence  and  arguments  presented  by  them  in 
overcoming  the  presimiption  that  the  increases  complained  of 
were  unjust  and  unreasonable. 

1.  We  hold  that  as  matter  of  public  policy  the  rates  into 
New  York  city  from  the  oommaiting  district  should  be  placed 
at  the  lowest  reasonable  possible  pointy  both  in  the  interest  of 
the  public  and  of  the  railroads.  The  prosperity  of  the  rail- 
roads is  bound  up  with  the  growth  and  prosperity  of  the  city 
of  New  York.  The  growth  of  that  city  is  very  great,  and 
owing  to  its  situation,  its  continued  growth  depends  largely 
upon  its  ability  to  expand  and  the  ability  of  the  great  mass 
of  the  people  to  find  suitable  homes.  It  is  of  the  utmost 
invportance  to  the  public  that  homes  for  literally  armies  of 
people  may  be  found  in  the  county  of  Westchester.  Everr 
consideration  of  public  welfare  demands  that  that  county  be 
given  over  to  the  residences  of  those  who  earn  their  livelihood 
in  the  city  of  New  York.  Without  them,  the  city's  woik  can 
not  be  done ;  and  the  city  itself  affords  no  proper  place  of 
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residence  for  hundreds  of  thousands  except  on  terms  of 
unwiarranted  congestion  or  eaoessive  expense.  Public  health, 
public  convenience,  and  public  interest  in  every  way  require 
that  cheap  and  rapid  transportation  be  afforded  into  New 
York  city  from  points  as  far  out  in  the  country  as  is  practic- 
able, and  any  policy  which  makes  against  this  must  be 
diaaipppoved. 

From  the  point  of  view  of  the  railroads,  their  prosperity 
is  bound  up  in  the  growth  and  development  of  New  York 
city.  That  growth  and  development  are  very  lailgely 
dependent  upon  affording  proper  hom^s,  and  cheap  transpor- 
tation to  and  from  the  same,  in  the  suburbs.  The  railroad 
oorpopationfi  should  be  prepared  to  afford  this  transportation 
at  the  lowest  possible  rates,  if  they  are  to  oonault  properly 
their  own  financial  interests  in  developing  and  encouraging 
the  enormous  business  which  the  city  as  a  whole  gives  to 
them,  both  freight  and  passenger. 

For  these  reasons  the  question  really  submitted  to  this 
Ck)m'mi8eion  is  not  just  how  many  tenths  of  a  cent  the  Tate 
can  be  raised  or  lowered  for  each  mile  of  travel,  but  at  what 
point  it  should  be  placed  in  order  to  enlarge  the  commuting 
business,  increase  the  suburban  population,  and  thereby 
increase  the  genenal  prosperity.  Of  course  this  point  must 
be  fixed  with  proper  reference  to  the  fair  and  reasonable 
returns  to  which  the  corporation  is  entitled  over  and  above 
the  actual  out  of  pocket  expense  involved  in  performing  the 
service. 

2.  An  attentive  study  of  the  evidence  submitted  satisfies 
us  that  the  increased  rates  have  operated  unfavorably  to  the 
oommimities  affected  ;  that  they  have  disoouragod  travel ;  that 
they  have  not  permitted  the  growth  and  development  of  the 
communitiee  within  the  eomniTitation  zone;  and  that  they 
have  added  materially  and  unjustifiably  to  the  burden  of 
^aooe  who  are  required  to  travel  back  and  forth  da.ily  in  order 
to  carry  on  their  business  in  the  city. 
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3.  The  Oominisdioii  is  also  satisfied  from  the  evidenoe  th&t 
the  revenues  deriyed  fram  the  increased  rates  have  not 
increased  above  those  received  formerly  in  anything  like  the 
proportion  of  increase  of  rate.  The  ostensible  reason  of  the 
companies  for  increasing  these  rates  was  the  increased 
expense  of  operatioa  and  the  necessity  for  more  revenue  to 
meet  this  increase.  Thie  expeotation  has  in  la  large  measure, 
according  to  the  evidence,  been  disappointed.  The  operating 
costs  have  not  been  decreased,  but  the  gross  earnings  from 
the  coamnutatioD.  rates  have  not  afForded  the  relief  to  the 
companies  which  they  expected  from  the  increase  in  rates. 
This  is  another  proof  that  the  effect  of  the  increase  has  been 
to  diminish  travel  and  not  to  better  the  net  financial  result 
to  the  companies.  We  are  convinced  that  the  fares  of  the 
companies  complained  of  tend  to  restrict  rather  than  to  pro- 
mote travel,  and  to  such  an  exiwnt  as  to  defeat  materially 
the  purpose  for  which  commjutation  fares  are  primarily 
established. 

4.  In  the  case  of  the  New  Haven,  that  company  has  based 
its  defense  of  its  increased  rates  upon  toUage  and  terminal 
charges  paid  by  it  under  its  contract  for  the  use  of  tracks 
and  the  use  of  the  Grand  Central  Terminal  in  New  York 
city  to  The  New  York  Central  and  Hudson  River  Railroad 
Company.  It  allocates  such  charges  wholly  against  the 
passenger  traffic  in  and  out  of  that  terminal,  with  certain 
fixed  amounts  per  regular  passenger  and  other  fixed  emoimts 
for  each  conunutation  passenger.  By  making  this  allocation 
it  claims  to  have  shown  that  it  is  carrying  the  commutation 
trafiSc  at  a  loss,  and  hence  there  is  no  possibility  of  saying 
that  the  rate  charged  by  it  is  unfpeasoniable. 

We  are  of  the  opinion  that  this  allocation  to  the  particular 
traffic  handled  can  not  be  sustained.  Such  allocation  is 
against  universal  practice,  and  has  never  been  made  befora 
80  far  as  we  can  discover,  by  the  company  itself  in  any  adjust- 
ment of  rates.  The  New  York  Central  has  to  bear  the  same 
terminal  expenses  and  also  bas  to  bean*  Ihe  overhead  esp0DB& 
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oozmected  with  the  vae  of  its  tracks  in  the  oominutation  zonje. 
It,  however,  does  not  appeal  to  the  principle  which  is  urged 
by  the  New  Haven. 

We  regard  these  toUage  tand  terminal  obarges  ais  being  in 
the  nature  of  rent,  and  the  fixing  of  the  same  by  the  number 
of  passengers  carried  over  the  titacks  and  passing  through  the 
station  is  only  a  method  of  measuring  the  amount  of  rent 
paid.  In  principle,  the  case  is  precisely  as  though  the  New 
Haven  paid  a  fixed  swoo.  determined  arbitrarily  iiistead  of  a 
variable  sum  determined  by  the  number  of  passengers  using 
the  facilities.  These  i^nt  charges,  as  they  clearly  are,  must 
be  considered  as  a  part  of  the  general  expenses  of  the  road 
and  aipportioned  upon  its  entire  business,  precisely  as  the 
charges  of  maintaining  all  of  its  other  statioiis  are  appor- 
tioned. We  have  never  learned  that  in  other  cases  the 
expense  of  maintaining  a  particular  passenger  station  is 
allocated  to  the  rate  charged  the  passengers  using  that  sta- 
tion, nor  has  the  New  Haven  called  our  attention  to  any  such 
case.  It  would  be  impracticable  as  an  accounting  proposi- 
tion^ if  carried  to  its  logical  conclusion,  and  would  unques- 
tionably operate  disadvantageously  to  travel  and  busineiss 
generally.  We  are  unable  to  see  any  reason  why  the  general 
rule  should  be  departed  from  in  this  case,  although  the  fact 
that  the  rent  is  determined  by  the  number  of  passengers 
using  the  facilities  miakes  the  argument  of  the  company 
specious. 

The  foregoing  conclusions  are  the  result  of  much  study  and 
consideration.  They  dispose  of  the  cases  and  requiTe  that 
the  rates  be  restored  to  those  prevailing  before  the  increase 
coxxvplained  of. 

These  cases  have  not  been  free  from  embarrassing  ques- 
tioDS.  The  OommisBion  is  not  dispweed  to  overlook  or  mini- 
mize the  contention  of  the  respondents  that  the  increase  in 
costs  of  operation  arising  from  increased  wages  and  greater 
coet  of  materials  should  be  reflected  in  rates.  It  should  not 
be  forgotten  that  the  increased  costs  claimed  by  the  respon- 
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dents  arise  largely  from  the  allied  increased  cost  of  moving 
trains  by  electric  enei^.  The  Ck>nmu8sioii  feeLs  duut,  ^aasma- 
ing  some  such  increased  cost  to  have  been  shown,  there  should 
be  taken  into  consideration  in  connection  therewith  that  the 
change  from  steam,  to  electricity  as  a  motive  power  has  made 
possible  the  utilization  of  the  site  of  the  Grand  Central 
Terminal  for  other  purposes,  ajid  to  an  extent  that  may  well 
pay  an  adequate  return  upon  the  cost  of  the  station  itself. 
It  is  a  serious  question,  to  be  determined  only  by  future 
developments,  whether  the  use  of  eleelric  energy  is  not  the 
only  possible  method  of  economical  operation  in  a  city  like 
New  York;  and  whether  it  will  not,  all  things  considered, 
justify  the  continuance  of  the  former  rates  rather  than  an 
increase  of  the  same. 

There  is  another  matter  of  large  importance  in  the  case  of 
the  New  Haven.  It  has  at  very  great  expense  built  and  put 
in  operation  the  New  York,  Westchester  and  Boston  railroad 
as  far  as  New  Roohelle.  It  contemplates  a  completion  of 
that  line  to  Port  Chester  as  soon  as  the  work  can  reasonably 
be  performed.  When  that  road  is  completed  to  Port  Chester, 
if  it  makes  such  eonnections  and  arrangements  in  New  York 
city  as  to  enable  it  to  furnish  a  service  as  convenient  and 
adequate  as  that  which  the  New  Haven  now  furnishes  into 
the  Grand  Central  Terminal,  a  question  will  at  once  arise 
whether  the  New  Haven  may  not  justly  seek  by  all  reasonable 
means  to  divert  traffic  from  its  main  line  to  its  subsidiary, 
the  New  York,  Westchester  and  Boston,  and  thereby  reduce 
its  terminal  expenses  and  increase  its  returns  upon  its  sub- 
sidiary investment.  If  it  were  assumed  thajt  the  company 
might  justly  so  do,  always  keeping  in  mind  that  the  service 
must  in  every  respect  be  convenient  and  adequate,  slill  until 
that  road  is  completed  to  Port  Chester,  and  proper  subway 
connections  are  made,  the  question  can  not  arise  far 
determination. 
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In  the  Matter  of  the  Complaint  of  Buffalo  Gas  Company 
against  City  of  Buffalo. 

Buffalo  Gkw  Company  is  a  domestic  corporation  engaged  in  gen- 
erating, distributing,  and  selling  manufactured  gas  in  the  city  of 
Buffalo.  For  years  it  has  supplied  the  City  with  gas  from  its  mains 
for  street  lighting  and  for  lighting  in  municipal  buildings.  About 
20  per  cent  of  its  entire  product  is  supplied  to  the  municipality  for 
these  purposes.  Prior  to  March  1,  1907,  there  was  a  contract  between 
the  Company  and  the  City  fixing  the  price.  The  contract  expired  at 
that  date,  and  since  then  no  contract  has  existed. 

The  Company  claims  that  a  reasonable  price  for  the  gas  supplied  is 
95  cents  per  thousand  cubic  feet.  The  City  claims  such  reasonable 
price  to  be  not  more  than  60  cents.  As  the  result  of  certain  litigation, 
the  City  has  been  paying  70  cents  per  thousand  on  account,  without 
prejudice  to  the  recovery  by  the  Company  of  a  greater  sum  in  appro- 
priate proceedings  before  a  tribunal  having  jurisdiction  of  the  dispute. 

Pursuant  to  a  provision  of  section  71  of  the  Public  Service  Com- 
missions Law,  the  Company  made  complaint  to  the  Public  Service 
Commission  concerning  the  price  to  be  charged  by  it  for  gas  supplied 
the  municipality  and  asks  the  Commission  to  fix  such  price.  The 
conclusion  of  its  brief  is,  "  We,  therefore,  respectfully  request  the 
Commission  to  fix  the  price  of  the  gas  consumed  by  the  City  at  the 
sum  of  ninety-five  cents  per  thousand,  and  to  grant  reparation  for 
the  amount  now  due  from  the  City  to  the  Company  upon  that  basis". 

The  City  denies  that  the  Commission  has  any  jurisdiction  to  fix 
the  price  of  gas  delivered  before  making  its  order,  and  alleges  that 
the  price  fixed  by  the  Commission  applies  only  to  gas  supplied 
thereafter. 

Held  — 

1.  That  the  Commission  has  no  power  to  fix  the  price  to  be  paid 
by  the  City  for  gas  which  has  been  furnished  it  by  the  Company  prior 
to  its  determination,  and  that  such  determination  relates  only  to  gas 
thereafter  furnished. 

2.  That  the  fair  and  reasonable  price  per  thousand  cubic  feet  of 
gas  delivered  to  the  municipality  is  the  sum  of  90  cents. 

3.  That  in  this  proceeding  the  Conunission  can  not  fix  the  price  for 
gas  to  private  consumers,  neither  party  having  asked  any  such  relief. 
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The  opinion  discusses  — 

a.  The  organization  and  history  of  the  Company  and  its  constituent 
companies,  it  having  been  created  by  a  consolidation  of  other 
companies; 

h.  The  original  cost  of  its  physical  properties; 

c.  The  cost  of  reproduction  new  of  such  properties; 

d.  The  history  of  the  People's  Ckis  Light  and  Coke  Company  and  the 
acquisition  of  the  greater  part  of  its  stock  and  bonds  by  the  Buffalo 
Gas  Company; 

€,  The  property  used  by  the  Company  in  the  public  service; 

/.  Working  capital; 

g.  The  effect  to  be  given  to  competition  by  natural  gas; 

h.  The  importance  of  correct  unit  prices  in  endeavoring  to  ascertaan 
the  cost  of  reproduction  new,  and  other  incidental  questions  bearing 
on  the  final  result; 

i.  Whether  the  cost  of  cutting  paving  laid  over  the  mains  by  the 
City,  subsequent  to  the  actual  laying  of  the  mains,  can  be  considered 
as  a  part  of  the  fair  value  of  the  property  of  the  ComJpany  for  rate 
making  purposes. 

Held  that  such  cost  could  not  be  so  considered. 
Decided  February  4,  1913. 

Louis  L.  Babcock  for  Company. 
Clark  H.  Hammond  for  City. 

Stevens,  Chairman: 

The  Buffalo  Gas  Company  is  a  domestic  corporation 
having  its  plant  and  conducting  its  operations  in  the  city  of 
Buffalo.  It  supplies  manufactured  gas  to  the  City  and  to 
such  private  consumers  as  may  desire  its  product. 

About  20  per  cent  of  its  product  is  taken  by  the  City  of 
Buffalo  for  street  lighting  and  for  lighting  in  municipal 
buildings.  Prior  to  March  1,  1907,  liiere  waa  a  contract 
subsisting  between  the  City  and  the  Company  for  the  fur- 
nishing of  gas  for  street  lighting  and  other  purposes,  such 
contract  by  its  terms  covering  a  five  year  period  between 
March  1,  1902,  and  March  1,  1907.  Since  March  1,  1907, 
no  contract  has  existed  between  the  City  and  the  Company. 

The  price  to  be  paid  by  the  City  for  gas  was  fixed  by  the 
contract,  as  follows:  For  the  year  ending  March  1,  1903,  79 
cents  per  thousand  cubic  feet ;  for  the  year  ending  March  1, 
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1904,  78  cents  per  thousand  cubic  feet ;  for  the  year  ending 
March  1,  1905,  77  cents  per  thousand  cubic  feet;  for  the 
year  ending  March  1,  1906,  76  cents  per  thousand  cubic 
feet;  and  for  the  year  ending  March  1,  1907,  75  cents  per 
thousand  cubic  feet. 

It  was,  however,  agreed  that  in  case  in  any  year  from  and 
after  March  1,  1904,  the  entire  consumption  of  gas  by  the 
City  should  equal  or  exceed  107,000  thousand  cubic  feet,  the 
Company  should  refund  to  the  City  any  and  all  moneys 
which  it  should  receive  in  excess  of  the  sum  of  75  cents  per 
thousand  cubic  feet  in  any  such  year,  and  that  the  City 
should  not  be  required  to  pay  during  the  year  beginning 
March  1,  1905,  a  larger  sum  than  would  result  from  the  con- 
sumption of  107,000  thousand  cubic  feet  of  gas  at  the  rate  of 
75  cents  per  thousand  cubic  feet,  in  case  any  smaller  or  less 
consumption  at  the  regular  higher  rate  above  provided  for 
that  year  would  exceed  such  sum  so  computed  on  the  basis 
of  the  consumption  of  107,000  thousand  cubic  feet. 

During  the  existence  of  the  former  Commission  of  Gas 
and  Electricity,  complaint  was  made  by  the  City  against 
the  Company  on  account  of  its  rates,  which  proceeding 
resulted  in  a  decision  by  said  former  Commission  on  or  about 
the  29th  day  of  June,  1907,  fixing  the  price  of  gas  to  all 
consumers  of  the  Gas  company  in  the  city  of  Buffalo  at  the 
rate  of  95  cents  per  thousand  cubic  feet,  which  rate,  by  the 
terms  of  the  decision,  was  to  become  effective  in  September, 
1907.  Subsequent  thereto,  the  Court  of  Appeals  held  the 
act  under  which  such  Commission  acted  to  be  unconstitu- 
tional, and  for  that  reason  said  determination  has  never  been 
considered  or  treated  as  legally  binding  upon  either  the  City 
or  Company.  For  a  considerable  period  after  the  making  of 
this  decision  the  City,  although  consuming  gas,  declined  to 
make  any  payments  whatsoever  for  the  same  to  the  Company, 
the  price  being  in  dispute.  Finally,  in  default  of  such  pay- 
ment, the  Company  threatened  to  cut  off  the  supply  of  gas 
from  the  street  lights;  and  the  City  thereupon,  on  or  about 
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the  lOtt  day  of  September,  1908,  commenced  an  action 
against  the  Company  in  the  Supreme  Court  The  complaint 
demanded  judgment  that  the  reasonable  value  of  the  gas  sup- 
plied by  the  Company  to  the  City  from  the  1st  day  of  July, 
1907,  and  that  the  amount  due  from  the  City  to  the  Com- 
pany be  fixed  and  determined  by  the  court,  and  that  the 
defendant  be  required  to  accept  the  sum  so  fixed  and  deter- 
mined; enjoining  the  Company  from  discontinuing  the 
supply  of  gas  to  the  City  and  requiring  it  in  the  future  to 
supply  and  furnish  gas  to  the  City  for  its  purposes  at  such 
reasonable  value  as  might  be  fixed  and  determined  by  the 
court.  The  City  at  the  same  time  obtained  an  injunction 
restraining  the  Company  from  discontinuing  or  shutting  off 
the  supply  of  gas  to  the  City  during  the  pendency  of  the 
action  or  until  the  further  order  of  the  court.  An  applica- 
tion was  thereupon  made  to  the  court  by  the  Company 
requiring  the  City  to  show  cause  why  the  injunction  should 
not  be  vacated  and  set  aside.  Thereafter,  a  Special  Term  of 
the  Supreme  Court  granted  an  order  that  the  motion  of  the 
Company  to  vacate  the  injunction  be  denied  without  costs, 
upon  condition  that  the  City  pay  to  the  Company  within  ten 
days  from  the  date  of  entry  and  service  of  the  order  a  sum 
equivalent  to  75  cents  per  thousand  cubic  feet  for  gas  used 
by  the  City  since  July  1,  1907,  such  payment  to  be  without 
prejudice  to  either  party  to  the  suit  to  establish  any  other 
sum  as  the  reasonable  value  of  such  gas;  and  in  the  event 
the  City  should  fail  to  make  such  payment,  that  an  order 
might  be  entered  at  the  expiration  of  the  ten  days  vacating 
the  temporary  injunction  granted  to  the  City.  The  City 
thereupon  appealed  to  the  Appellate  Division  of  the  Supreme 
Courts  which,  after  argument,  modified  the  decision  of  the 
Special  Term  by  fixing  the  price  which  the  City  should  pay 
as  a  condition  of  keeping  the  injunction  alive  at  the  sum  of 
70  cents  per  thousand  cubic  feet. 

Thereafter  the  City  paid  to  the  Company  the  sum  of  70 
cents  per  thousand  cubic  feet  for  gas  supplied  to  it  subse- 
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quent  to  July  1,  1907,  and  is  now  paying  for  the  gas  which 
it  consumes  at  that  rate.  This  sum  has  been  accepted  by 
the  Company  under  protest,  it  claiming  that  the  fair  and 
reasonable  value  of  such  gas  is  the  sum  of  95  cents  per 
thousand  cubic  feet  The  controversy  between  the  City  and 
the  Company  therefore  is  — 

1.  What  the  price  shall  be  for  all  gas  hereafter  supplied 
by  the  Company  to  the  City ; 

2.  Whether  the  reasonable  value  of  the  gas  supplied  to 
the  City  since  July  1,  1907,  is  in  excess  of  the  sum  of  70 
cents  per  thousand  cubic  feet;  and  if  so,  how  much  in  excess. 

The  action  brought  by  the  City  has  never  been  brought  to 
trial. 

Availing  itself  of  a  provision  of  section  71  of  the  Public 
Service  Commissions  Law,  the  Company  makes  complaint 
against  the  City  of  Buffalo  concerning  the  price  to  be  charged 
by  it  for  gas  furnished  to  the  City  of  Buffalo,  and  alleges 
that  that  price  should  be  at  least  the  sum  of  95  cents  per 
thousand  cubic  feet,  which  sum  it  alleges  to  be  reasonable. 
It  further  alleges  that  the  City  was,  at  the  time  of  filing 
the  complaint,  justly  indebted  to  it  for  gas  theretofore  deliv- 
ered in  the  sum  of  upward  of  $124,000,  which  sum  the  City 
has  refused  to  pay  although  requested  so  to  do. 

The  prayer  of  the  complaint  is  that  this  Commission 
"  forthwith  investigate  into  the  above  allegation  and  matters 
hereinbefore  set  forth  in  this  complaint,  and  that  a  hearing 
be  had  thereon ;  and  that  after  such  hearing  and  upon  such 
investigation  that  may  be  made  by  said  Commission  within 
the  limits  prescribed  by  law,  that  this  honorable  Commission 
fix  the  price  which  this  complainant  ought  reasonably  to 
receive  from  the  City  of  Buffalo  for  it3  product;  and  that 
the  complainant  have  such  other,  further,  or  different  relief 
in  the  premises  as  may  be  proper  ". 

It  would  seem  from  the  general  frame  of  the  complaint 
and  the  prayer  for  relief,  that  in  addition  to  fixing  a  price 
for  gas  to  be  paid  by  the  City  in  the  future,  the  Company 
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desires  to  have  this  Commission  fix  the  price  which  the  City 
shall  pay  for  gas  delivered  since  July  1,  1907,  and  which 
amount  is  in  dispute  as  above  set  forth.  In  its  answer,  the 
City  denies  that  this  Commission  has  any  jurisdiction  to  fix 
the  pri(»e  for  gas  delivered  before  the  making  of  its  order 
in  the  proceeding,  and  alleges  in  substance  that  the  juris- 
diction of  the  Conmiission  is  confined  to  fixing  the  price 
for  gas  delivered  after  the  final  determination  of  the  Com- 
mission. 

Subdivision  5  of  section  66  of  the  Public  Service  Com- 
missions Law  provides  — 

Whenever  the  Commission  shall  be  of  opinion,  after  hearing  had 
upon  its  own  motion  or  upon  complaint,  that  the  rates  or  charges  of 
any  such  corporation  are  unjust,  unreasonable,  unjustly  diacriminatoiy 
or  unduly  preferential  or  in  anywise  in  violation  of  any  provision 
of  law,  the  Commission  shall  determine  and  prescribe  the  just  and 
reasonable  rates  and  charges  thereafter  to  be  in  force  for  the  service 
to  be  furnished,  notwithstanding  that  a  higher  rate  or  charge  has 
heretofore  been  authorized  by  statute. 

Section  72,  which  prescribes  what  shall  be  done  subsequent 
to  the  making  of  the  complaint  under  section  71,  provides  — 

After  a  hearing  and  after  such  an  investigation  as  shall  have  been 
made  by  the  Commission  or  its  officers,  agents,  examiners  or  inspectors, 
the  CommiHsion,  within  lawful  limits,  may  by  order  fix  the  maximum 
price  of  gas  or  electricity,  not  exceeding  that  fixed  by  statute,  to  he 
charged  by  such  corporation  or  person  for  the  service  to  be  furnished. 

In  other  places  in  the  statute,  language  is  used  which  has 
reference  solely  to  the  price  to  be  charged  after  the  determi- 
nation. 

It  seems  to  us  clear  that  the  ("Commission  has  no  power  to 
fix  the  price  to  be  paid  by  the  City  for  gas  which  has  been 
furnished  it  by  the  Company  prior  to  our  determination, 
and  thatthe  price  which  we  may  fix  relates  only  to  gas  there- 
after furnished.  Whatever  force  and  effect  either  the  Com- 
pany, the  City,  or  the  courts  may  choose  to  or  ought  to  give 
to  our  determination  as  to  the  reasonable  value  of  the  gas 
heretofore  supplied  by  the  Company  is  not  for  us  to 
determine. 
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It  is  further  to  be  observed  that  nothing  in  the  complaint 
or  answer  justifies  the  Commission  in  fixing  the  price  to  be 
charged  for  gas  to  private  consumers.  The  complaint  is 
directed  solely,  to  the  price  to  be  charged  to  the  City  of 
Buffalo  as  a  municipality,  and  the  answer  intorposed  by  the 
City  does  not  in  any  respect  make  complaint  against  the 
price  charged  for  gas  furnished  to  private  consumers.  The 
answer  of  the  City  sets  forth  "  that  defendant  is  quite  willing 
that  this  honorable  Commission  should  fix  and  determine  the 
price  of  gas  to  be  charged  said  City  by  complainant  which  is 
being  furnished  at  the  present  time,  and  so  far  as  practicable 
to  determine  and  fix  the  value  of  such  gas  for  the  future; 
that  defendant  alleges  such  price  to  be  70  cents  or  less  per 
thousand  cubic  feet;  that  the  defendant  have  such  other, 
further,  or  different  relief  in  the  premises  as  may  be  legal, 
lawful,  just,  and  proper  ". 

A  large  number  of  hearings  have  been  had  upon  the  issues 
raised  by  the  complaint  and  answer,  about  thirty-five  hun- 
dred pages  of  oral  evidence  have  been  taken,  substantially 
one  hundred  and  fifty  exhibits  covering  several  hundred 
pages  have  been  introduced  in  evidence,  and  the  matter  has 
been  submitted  by  counsel  for  the  respective  parties  upon 
elaborate  briefs. 

The  great  bulk  of  the  testimony  has  been  directed  to  show- 
ing the  extent  and  character  of  the  physical  plant  of  the 
Company,  the  estimated  reproduction  cost  thereof,  and  its 
condition  as  to  depreciation.  The  final  contention  of  the 
Company  is  that  the  value  of  its  property  upon  which  a 
return  should  be  computed  is  the  sura  of  $7,554,500. 

The  contention  of  the  City  as  to  the  value  of  the  property 
is  somewhat  obscure.  In  the  brief  submitted  by  it,  the  total 
value  of  the  property  is  stated  to  be  $2,376,906.  In  this 
brief,  however,  it  does  not  recognize  certain  elements  of 
value  which  are  apparently  conceded  in  the  evidence. 
Referring  to  the  evidence  alone,  there  is  warrant  for  saying 
that   the   Citv's   contention    is  that   the  value   amounts   to 
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$3,0&5,295.  Upon  the  latter  asBiunption,  the  difference 
between  the  parties  as  to  value  is  $4,469,205.  Taking  the 
figures  given  in  the  brief,  the  difference  in  controversy  is 
$5,177,694. 

It  is  of  interest  to  note  what  this  actually  means  in  terms 
of  price  of  gas.  The  Company  claims  a  total  value  of  its 
property  upon  which  it  is  entitled  to  a  return  of  $7,554,500.. 
Under  the  decision  of  the  United  States  Supreme  Court  in 
the  Consolidated  Gas  case,  a  return  of  less  than  6  per  cent 
upon  this  sum  will  be  confiscation.  The  rate  should,  there- 
fore, be  fixed  at  such  sum  as  would  enable  it  to  earn  6  per 
cent  of  $7,554,500,  or  $453,272.  The  annual  sales  of  gas 
of  this  Company  are  about  600,000  thousand  cubic  feet.  For 
the  year  ended  December  31,  1911,  the  actual  sales  were 
638,550  thousand  cubic  feet.  In  order  to  produce  6  per  cent 
upon  the  capital,  or  $453,270,  a  price  of  71  cents  per  thou- 
sand cubic  feet  would  be  required.  The  claimed  operating 
expenses  of  the  Company  are  almost  exactly  58  cents  per 
thousand  cubic  feet,  which  must  be  added  to  the  71  cents 
in  order  to  get  the  price  of  gas:  and  the  sum  of  the  two  is 
$1.29.  It  is  unquestioned  that  something  should  be  added 
to  the  above  figures  for  depreciation,  and  if  this  be  fixed 
at  one-half  of  one  per  cent,  it  would  result  in  the  sum  of 
6  cents  per  thousand  cubic  feet,  which  added  to  $1.29  would 
make  $1.35.  The  position  of  the  Company,  therefore,  is 
that  anything  below  $1.35  per  thousand  cubic  feet  as  a 
maximum  price  would  be  confiscation  of  its  property.  At 
present  it  is  charging  $1  per  thousand  cubic  feet  to  private 
consumers,  and  claims  that  95  cents  per  thousand  cubic  feet 
is  a  reasonable  price  to  the  City. 

Upon  the  assumption  that  the  value  contended  for  by  the 
City  is  $3,085,295,  the  return  upon  this  at  6  per  cent  would 
be  $185,117,  and  divided  as  before  by  the  amount  of  gas 
sold,  the  result  would  be  a  price  of  29  cents  per  thousand 
cubic  feet.  Adding  to  this  the  operating  expense  of  58 
cent?  per  thousand  cubic  feet,  the  total  price  upon  this 
assumption  would  be  89  cents  per  thousand  cubic  feet^  or  6 
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cents  less  than  that  contended  for  by  the  Company.  If  we 
assume  the  total  value  of  the  property  to  be  $2^876,900^  as 
stated  in  the  brief  of  the  City,  this  will  require  a  return  of 
$142,614.  To  produce  this  amount  would  require  a  rate 
upon  the  sales  of  1911  of  22  cents.  This  added  to  the 
operating  expense  of  5-8  cents  would  make  a  rate  of  80 
cents. 

These  figures  are  given  merely  to  show  the  range  of  the 
controversy  between  the  parties  expressed  in  terms  of  price 
of  gas  per  thousand  cubic  feet. 

HISTORY  OF  CONSTITUENT  COMPANIES 

The  Buffalo  Gas  Company  is  a  practical  consolidation  of 
three  preexisting  gas  companies  which  for  many  years  prior 
to  1897  had  been  engaged  in  supplying  the  City  of  Buffalo 
with  gas.  About  October  1,  1897,  lie  stock  of  all  three  com- 
panies was  sold  to  a  syndicate  of  New  York  bankers;  and 
thereafter,  by  various  legal  proceedings,  the  three  preexist- 
ing corporations  became  consolidated  or  merged  into  the 
Buffalo  Gas  Company.  The  precise  steps  by  which  the  con- 
solidation was  accomplished  are  not  important  at  this  time. 
The  history  of  the  purchase  will  be  given  later. 

The  oldest  of  the  three  gas  companies  was  Buffalo  Gas 
Light  Company,  which  was  organized  on  the  26  th  day  of 
February,  1848,  although  it  would  seem  that  the  company 
had  been  in  business  in  some  form  since  1836.  Its  original 
capital  stock  was  $150,000.  In  1853  it  was  increased 
$75,000,  and  later  in  the  same  year  again  increased 
$500,000,  In  1868  it  was  increased  $250,000,  and  in  1871 
$500,000:  making  a  total  authorized  stock  of  $1,475,000. 
The  actual  issued  capital,  however,  was  only  $1,000,000.  In 
18T2  it  sold  a  portion  of  its  property  in  the  eastern  part  of 
the  city  to  the  Buffalo  Mutual  Gas  Light  Company,  and 
thereupon  reduced  its  issued  stock  to  $750,000,  it  having 
sold  property  supposed  to  be  worth  $250,000  to  the  Mutual. 
In  1874  it  sold  another  portion  of  its  property  to  the  Citi- 
zens   Gas    Company,    and    the    issued    stock    was   further 
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reduced  to  $500,000.  In  1887  the  capital  stock  waa 
increased  $500,000,  bringing  the  total  amount  up  to 
$1,000,000.  Whether  this  issue  of  stock  was  for  cash  or 
property,  or  whether  it  was  a  stock  dividend,  does  not  appear 
m  the  case.  What  the  precise  fact  is  as  to  this  is  important, 
but  there  seems  to  be  no  way  of  solving  it  at  this  time;  and 
therefore  in  calculations  hereafter  given  it  will  be  assumed 
that  it  represented  a  payment  into  the  company  of  $500,000 
in  cash. 

The  Buffalo  Mutual  Gas  Light  Company  was  organized 
November  30,  1870,  and  the  amount  of  stock  issued  was 
$750,000. 

The  Citizens  Gas  Comi>any  was  incorporated  in  Decem- 
ber, 1873.  Originally  its  capital  stock  was  $400,000,  biit 
in  1876  this  amount  was  reduced  to  $300,000. 

The  time  of  transfer  of  the  stock  of  these  companies  to 
the  syndicate  was  practically  October  1,  1897.  At  this 
time  the  indebtedness  of  the  respective  corporations  other 
than  floating  liabilities  was  as  follows: 

Buffalo  Gao  Light  Company $80,667 

Scrip 260.000 

Buffalo  Mutual  Gas  Light  Company,  scrip  dividend  certificates 750,000 

Citiaens  Gas  Company,  bonds  and  real  estate  mortgage 315,700 

From  data  supplied  by  the  Buffalo  Gas  Company,  there 
have  been  constructed  balance  sheets  of  these  three  companies 
as  of  September  30,  1897.  The  following  table  shows  such 
balance  sheets  for  each  company,  the  last  column  showing 
the  aggregate  of  the  three  companies : 

Buffalo  Buffalo 

Citizen*  G(u  Light  Mutual  Gat 

Hnn                                                      Gat  Co.              Co.  Light  Co.  TotaU 

Fixed  capital $671,693  $1,660,440  $1,525,009  $3,857,142 

Materials  and  supplies 0,228            29,445     38,673 

Cash 1,178               1.700  111.936  114.814 

Bills  and  accounts  receivable 2 .  744             32 , 648  14 . 665  50.057 

Miscellaneous 7,421      7.421 


ToUl $084,843     $1,731,654     $1,-651.610     $4,068,107 


Capital  stock $300,000    $1,000,000  $750,000    $2,050,000 

Scrip 260,000     260.000 

Scrip  dividend  certificates 750.000  750.000 

Mortgage  bonds 315.000            80,667     395,667 

Deposits 7,277             42.410  10.402  60,089 

Bills  and  accounts  payable 52,929            38,958     91,887 

Miscellaneous 4,912  4,912 

Surplus 9,637           309,619  136.296  455,552 
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It  should  be  clearly  understood  that  the  forgoing  balance 
sheets  can  not  be  vouched  for  as  strictly  accurate,  they  having 
been  prepared  from  trial  balances  placed  in  evidence 
which  give  room,  possibly,  for  some  doubt  as  to  the  proper 
classification  of  some  items.  There  can  be  no  doubt,  how- 
ever, that  these  balance  sheets  are  approximately  correct, 
and  so  nearly  so  as  to  make  the  conclusions  hereinafter 
deduced  from  them  sufficiently  reliable  for  tihe  general  pur- 
poses of  this  casa 

The  returns  to  the  stockholders  of  these  several  corpora- 
tions in  the  form  of  dividends  as  far  back  as  the  year  1878 
have  been  shown  in  evidence.  The  following  is  a  statement 
of  the  dividends  paid  by  each  company  from  the  year  1878 
to  1897,  both  inclusive: 

Buffalo  Otu  Lif^t  Company: 

1878  to  1879  inclusive 16  per  cent 

1880  to  1881  inciuaive 18  per  cent 

1882 15  per  cent 

1883 11  per  cent 

1884  to  1896  incltudve 10  per  cent 

1897,  dividend  for  six  montlui  at  the  rate  of  16  per  cent  per  annum. 

Buffalo  Mutual  Oa*  IaqKL  Company: 

1878  to  1887  inclusive 6  per  cent 

1888  to  1889  inclusive 7  per  cent 

1890  to  1896  inclusive 8  per  cent 

1887 14  per  cent 

CitizenM  Gat  Company: 

1878  to  1882  inclusive 10  per  cent 

1883  to  1885  inciuaive 7  per  cent 

1886 6  per  cent 

1888  to  1896  inclusive 10  per  cent 

1897,  dividend  for  six  months  at  the  rate  of  20  per  cent  per  annum. 

October  1,  1897,  the  Buifalo  Mutual  Gas  Light  Company 
had  outstanding  what  are  termed  scrip  dividend  certificates 
to  the  aggregate  amount  of  $750,000.  When  these  certifi- 
cates were  issued  does  not  appear;  neither  does  the  evidence 
disclose  the  reason  of  the  issue.  There  is  no  evidence  show- 
ing any  payment  of  interest  or  dividends  upon  these  scrip 
dividend  certificates  earlier  than  1897,  at  which  time  5  per 
cent  was  paid  thereon. 

The  Buffalo  Gas  Light  Company,  about  1880,  issued  scrip 
to  the  amoimt  of  $220,245.  The  reason  for  this  issue  does 
not  appear.  About  1893  the  amount  of  this  scrip  was 
increased  to  $260,000.  No  explanation  has  been  given  for 
this  additional  issue.    From  1880  to  1887  the  company  paid 
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7  per  cent  upon  this  scrip ;  from  1888  to  1892  indnsive  it 
paid  10  per  cent;  and  from  1893  to  1896  inclusive  it  paid 
10  per  cent.     In  the  year  1897  it  paid  7  per  cent. 

If  the  correctness  of  the  forgoing  data  is  assumed,  rea- 
sonably accurate  conclusions  can  be  deduced  as  to  the  cost  of 
the  three  plants  and  how  such  cost  was  paid.  In  reaching 
these  conclusions,  in  the  absence  of  definite  evidence,  the 
state  of  facts  most  favorable  to  the  stockholders  and  the  co^ 
porations  will  be  assumed.  It  will  therefore  be  assumed  that 
all  of  the  stock  was  issued  for  cash  which  was  fairly  and 
wisely  invested  in  the  business.  It  will  also  be  assumed 
that  all  of  the  scrip  dividend  certificates  and  scrip  were  in 
fact  dividends  declared  upon  the  increased  value  of  the 
assets  of  the  companies  occasioned  by  additions  and  l)ette^ 
ments  paid  for  out  of  earnings,  which  additions  and  bette^ 
ments  were  properly  capitalizable.  It  will  be  assumed  that 
all  of  the  indebtedness  of  the  Company  was  legitimately 
incurred  and  expended  upon  capital  account 

The  following  table  is  constructed  upon  these  assump- 
tions : 
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It  will  be  observed  from  the  foregoing  table  that  if  we 
assume  the  cost  of  the  property  was  represented  by  capital 
stock  and  mortgage  bonds  alone,  such  cost  was  $2,446,000. 
If  we  assume  that  the  cost  was  represented  by  capital  stock, 
mortgage  bonds,  scrip,  and  scrip  dividend  certificates,  then 
the  total  cost  was  $3,456,000.  If  we  assume  that  in  addition 
thereto  .the  cost  was  represented  by  the  foregoing  matters 
plus  the  amount  of  the  surplus  shown  by  the  balance  sheets, 
the  total  cost  was  $3,896,000.  It  is  impossible  from  the  data 
submitted  in  evidence  by  the  Company  itself  to  find  that  the 
properties  in  existence  October  1,  1807,  had  cost  more  than 
this  latter  sum  of  $3,896,000. 

All  of  the  forgoing  data  has  been  obtained  from  the 
tables,  statements,  and  information  furnished  by  Dr.  A.  C. 
Humphreys,  the  president  of  the  Gas  company.  Such  infor- 
mation, I  understand,  was  largely  derived  from  data  col- 
lected by  him  in  the  examination  of  the  companies  and  their 
property  in  1897,  as  hereinafter  detailed.  It  must  be  clearly 
borne  in  mind  that  Dr.  Humphreys  says  the  books  of  the 
constituent  companies  were  not  kept  alike,  and  that  in  part 
they  did  not,  or  some  of  them  at  least,  observe  the  distinction 
between  capital  account  and  operating  accounts:  in  other 
words,  that  they  charged  capital  expenditures  to  operating 
expenses.  If  this  was  done  to  any  extent,  it  necessarily 
makes  uncertain  any  conclusions  which  may  be  drawn  from 
the  foregoing  tabulations.  However,  it  does  not  appear  that 
there  were  ever  any  credits  to  the  fixed  capital  of  any  of 
these  companies  on  account  of  retirement  or  depreciation  of 
fixed  capital.  Whether  there  was  any  proper  relation 
between  .the  capital  expenditures  charged  to  operating 
expenses  and  the  credits  which  ought  to  have  been  made  by 
reason  of  retirement  and  depreciation,  there  is  no  means  of 
ascertaining.  The  evidence  of  Dr.  Humphreys  upon  this 
point  makes  the  foregoing  conclusions  somewhat  specula- 
tive. It  may,  however,  be  said  that  it  is  not  in  any  degree 
more  speculative  or  uncertain  than  the  evidence  in  the  case 
as  to  the  reproduction  cost  of  the  existing  property. 
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October  1,  1897,  all  of  the  existing  generating  systems  and 
plants,  including  land,  buildings,  manufacturing  apparatus, 
and  holders,  were  in  existence;  and,  so  far  as  appears,  no 
substantial  additions  have  been  made  to  them  since  that 
time  except  the  usual  changes  occasioned  by  the  proper  hand- 
ling of  maintenanca 

As  will  be  hereafter  shown,  a  very  considerable  portion 
of  the  plants  as  they  existed  October  1,  1897,  has  been 
thrown  out  of  use.  At  the  present  time  the  system  of  mains 
is  about  411  miles  in  length;  October  1,  1897,  the  total 
length  of  mains  was  345  miles  and  756  feet,  making  a  total 
of  addition  to  the  mains  since  that  date  of  about  66  miles. 

Exhibit  I>-44,  furnished  by  the  Gas  company  and  intro* 
duced  in  evidence  by  the  City,  shows  the  net  charges  to  fixed 
capital  account  for  improvements  and  betterments  from 
October  1,  1897,  .to  December  31,  1910,  omitting  the  charges 
to  construction  for  the  Pintsch  gas  plant:  the  aggregate  of 
these  charges  is  $543,472.52.  Hence,  if  we  assume  that  the 
cost  of  the  entire  property  October  1,  1897,  was  represented 
by  stock  and  bonds  which  amounted  to  $2,446,000,  adding 
to  this  the  foregoing  sum  of  $543,472  we  have  the  total  cost 
of  the  plant  December  31,  1910,  $2,989,472. 

If  the  cost  October  1,  1897,  was  represented  in  addition 
to  the  foregoing  by  the  amount  of  the  scrip  and  scrip  divi- 
dend certificates,  and  was  $3,45^6,000,  as  shown  by  the  table, 
adding  to  this  sum  the  charges  to  fixed  capital  since  October 
1,  1897,  we  have  the  total  cost  as  of  December  31,  1910, 
$3,999,472.  If  we  add  to  this  sum  the  surplus  of  $440,000 
which  existed  October  1,  1897,  we  have  as  the  total  cost 
$4,439,472.  It  is  impossible  to  deduce  from  the  evidence  in 
this  case  the  cost  of  the  plant  except  as  is  hereinbefore  shown. 

It  should  be  carefully  noted  that  the  sum  of  the  fixed 
capital  and  materials  and  supplies  carried  upon  the  books  of 
all  the  companies  October  1,  1897,  was  the  simi  of  $3,896,- 
000.  Whether  any  credits  have  ever  been  made  to  fixed 
capital  on  account  of  depreciation,  obsolescence,  or  through 
retirement  of  plant,  does  not  appear. 


Digitized  by 


Google 


568      Buffalo  Gas  Co.  v.   City  of  Buffalo 

p.  8.  C.  2d  D. 

If  we  assume  that  the  scrip  and  scrip  dividends  represent 
additions  to  the  several  plants  paid  for  out  of  income,  and 
also  that  the  surplus  was  accumulated  from  earnings  not  dis- 
tributed in  the  way  of  dividends,  and  that  the  income  thus 
not  distributed  represented  by  scrip,  scrip  dividend  certifi- 
cates, and  surplus,  was  invested  in  fixed  capital,  we  find  that 
the  total  of  them  is  equal  to  an  additional  dividend  upon  the 
capital  stock  of  70.7  per  cent;  so  that  in  effect,  upon  this 
view  of  the  case,  in  addition  to  the  dividends  hereinbefore 
noted,  the  stock  had  earned  the  stockholders  dividends  to  the 
amount  of  70.7  per  cent,  all  of  which  thev  had  chosen  to 
invest  in  the  growth  of  the  plants  in  this  form. 

We  have  next  to  consider  the  earning  capacity  of  these 
plants  October  1,  1897. 

At  that  time  the  net  price  of  gas,  both  to  private  con- 
stuners  and  the  City,  was  $1  per  thousand  cubic  feet  The 
total  number  of  consumers  December  31,  1896,  was  18,101. 
The  number  of  street  lamps  was  5850.  The  number  of  miles 
of  street  mains  was  345. 

The  following  table,  prepared  and  introduced  in  evidence 
by  the  Company,  shows  the  gas  sold,  the  output,  the  maxi- 
mum daily  output,  and  the  capacity  of  the  works  for  the 
three  constituent  companies  for  the  year  1896: 

Cvhiefut 

BuffaUiOiu  Mutual  Oa*  CUuen$Oiu  Tntattfor 

lAoht  Co.  lAght  Co.  Co.  S  eempanie» 

Private  consumera 2g0.528.700  126.430.800  115,312.000  531.271,500 

Citylampa 54.903.600  22,894,400  12,177,700  89.975,700 

City  buildings 6,249.700  3.835.900  1,615,400  11.701.000 

Total  mies 350.682,000      153.161,100       129.105.100    •632,948.200 

Used  by  company 1,293.800  1.250.200  592,500  3.136.500 

Unaccounted  for 34.061.100         17.552.900        22,363.400        73,977.400 

Total  sent  out 386.036.900       171.964,200       152,061,000       710.062.100 

Maximum  daily  output. . .  1/741^000  765^900  ^ioOO  3.234.900 
Capacity  of  works: 

Holders 2,336.900  1,000.000  890,000  4.226.900 

Retorts 2..'>00,000  900.000  900,000  4.300,000 

Purifiers 2.000.000  1,100,000  750,000  3. 850.000 

*  Does  not  ouite  mgree  with  reoorts  of  the  companies,  which  show  total  sales  for  1896  as 
633,540,816.  I>iffi»r<»nce  probably  due  to  fact  that  gas  u%d  by  officers  is  included  in 
reports  with  sales,  and  here  included  in  used  by  company. 
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The  following  table  shows  the  earnings  and  expenses  of 
the  three  constituent  companies  for  the  year  ended  Decem- 
ber 31,  1896,  separately  and  combined: 

Buffalo  Oat 
Baminot:  Light  Co. 

Gas  sales $356,661.05 

Rents 493.99 

Services 

Interest,  etc 

Pintsch  works 


Mutual  Oaa 

CUitena  Oaa 

TotaUfor 

Light  Co. 

Co. 

S  eompaniea 

$153,277.88 

$128,353.81 

$638,292.74 

417.40 

141.00 

1.052.39 

120.23 

165.23 

285.48 

4.068.23 

1,750.44 

5.818.67 

1.372.26 

1.372.26 

Total  earnings $357,155.04  $159,256.02  $130,410.48  $646,821.54 

Bxpenaes: 

Coal $93,774.91  $34,625.28  $35,699.35  $164,099.54 

Less  residuals 74.348.93  30.236.60  30,510.86  135.096.39 

Net  coal 

Labor 

Punfication 

Repairs 

Sc^)r.  exp.  mfg.  and  dist. . 


Distribution  repairs . 

Meter  repairs 

Gas  stoves 

Lamp  lighting  loos . . 

Legal  exp 

Interest,  etc 

Taxes 


$19,425.98 

$4,611.32 

$5,188.49 

$29,003.15 

46,360.94 

30.710.71 

14.234.74 

91,306.39 

8,622.92 

1,404.70 

3,188.04 

13,215.66 

18.011.03 

2,764.17 

2,396.02 

23,171.22 

15.996.10 

5.802.68 

13,814.19 

35,612.97 

21.357.17 

13.306.60 

13.542.00 

48.205.77 

5.870.44 
2.177.69 

300.25 

6,170  69 

1,099.46 

1.355.43 

4.632.58 

21.34 

182.12 

682.50 

885.96 

2.134.10 

501.06 

1.069.37 

3,704.53 

5  470  58 

2,125.50 

7,596.08 
4,777.29 

986.22 

♦445.27 

3.345.80 

27.876.62 

13,824.82 

7,280.23 

48,961.57 

Total  expenses $174,311.03        $67,856.02        $66,076.81       $308,243.86 

Profits:  earnings  less  oper- 
ating expenses $182,844.01         $01,400.00         $64,333.67       $338,577.68 

*  Includes  adjustment  of  $110.85.  The  above  statement  of  income  and  expenses  is  con- 
structed from  dkta  gathered  by  A.  C.  Humphreys  for  his  report  on  these  properties  made 
in  May,  1897.  The  report  shows  the  profits  as  above  but  does  not  include  a  statement  of 
income  and  expenses  such  as  here  given:  hence  the  adjustment  to  bring  into  agreement. 
The  books  of  the  Mutual  company  were  kept  in  such  a  way  as  to  make  it  difficult  to 
prepare  an  accurate  detailed  statement  of  income  and  expenses,  but  the  above  is  practically 
correct. 

Net  price  of  gas  to  private  consumers  in  1896  was  $1  per  M  cu.  ft. 

Net  price  of  gas  to  public  lamps  and  city  buildings  in  1896  was  $1  per  M  ou.  ft. 

Deducting  from  the  profits  of  each  company  the  amount 
of  its  fixed  charges  so  far  as  they  can  be  deciphered  from 
the  evidence  and  tables,  the  capital  stock  of  each  company 
for  the  year  1896  earned  the  following  returns : 

Buffalo  Gas  Light  Company 17.9  per  cent 

Mutual,  on  capital  stock  and  sciip  dividend  certificates 6.1  per  cent 

Citiaens,  on  capital  stock 15.2  per  cent 

It  should  not  be  overlooked,  in  this  connection,  that  natu- 
ral gas  was  introduced  into  the  city  of  Buffalo  about  1888; 
and  that  therefore  at  this  time,  and  for  eight  years  previous 
thereto,  the  companies  were  meeting  the  competition  of 
natural  gas. 
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ACQUISITION  OF  THE  PROPERTIES  BY  THE  SYNDICATE 

In  1897  a  syndicate  of  New  York  bankers  desired  to 
acquire  the  properties  of  the  three  companies,  and  for  that 
purpose  they  employed  Dr.  Humphreys  to  make  an  exami- 
nation of  the  plants,  books,  and  operations  of  the  several  com- 
panies. Such  examination  was  had;  and  Dr.  Humphreys 
testifies  that  he  recommended  to  his  syndicate  to  make  an 
offer,  and  they  did  make  an  offer  to  the  three  companies,  of 
$4,500,000  for  the  three  plants,  free  of  course  of  all  indebt- 
edness. This  was  the  estimate  of  Dr.  Humphreys  at  the 
time  of  the  value  of  the  properties  to  a  willing  purchaser, 
based  upon  their  then  existing  physical  condition,  earning 
power,  and  competitive  conditions  of  natural  gas  and  elec- 
tricity both  actual  and  prospective. 

In  some  manner,  another  syndicate  of  New  York  bankers, 
which  will  be  termed  the  Seligman  syndicate,  learning  of 
this  investigation  by  Dr.  Humphreys,  also  obtained  the 
privilege  of  making  the  same  investigation;  and  the  result 
of  this  latter  investigation  was  that  the  Seligman  syndicate 
made  an  offer  for  the  three  properties  of  $5,000,000.  This 
aggregate  was  to  be  divided  between  the  stockholders  of  the 
three  companies  by  taking  their  stock  at  a  certain  premium 
and  then  from  the  aggregate  price  in  each  case  deduct  the 
indebtedness  of  the  company.  The  stock  was  to  carry  with 
it  only  the  physical  plant,  franchises,  and  materials  and  sup- 
plies. All  other  assets  of  the  company  were  to  go  to  the 
stockholders. 

The  following  is  a  statement  showing  the  price  to  be  paid 
for  the  stock  of  each  company: 

Citisens  Gan  Company.  3000  shares  at  $375.00 $1 ,  125.000 

Buffalo  Mutual  Gas  Light  Company.  7500  shares  at  $166.66 1.240, MO 

Buffalo  Gas  Li^ht  Company,  20,000  shares  at  $131.25 2,625.000 

$4,999,950 

ORGANIZATION  AND  CAPITALIZATION  OF  BUFFALO  GAS 
COMPANY 

In  addition  to  the  purchase  price  to  be  paid  by  the  Selig- 
man syndicate  for  the  stock  of  the  three  constituent  coin- 
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paniee,  it  seeing  to  have  been  agreed  that  the  purchasers 
should  put  into  the  new  company  for  the  purpose  of  working 
capital  and  making  such  additions  and  betterments  as  might 
be  found  necessary,  the  sum  of  $250,000;  and  it  is  probable, 
and  will  be  assumed,  that  such  a  sum  was  actually  paid  in 
in  cash,  and  is  represented  by  bonds  which  were  issued. 

As  hereinbefore  stated,  the  three  companies  were  finally 
consolidated,  by  steps  which  it  is  unnecessary  to  enumerate, 
into  the  existing  company,  the  Buifalo  Gas  Company.  As 
the  result  of  these  steps  the  capitalization  of  the  Company 
emerged  as  follows,  without  any  investment  whatsoever 
except  the  $5,000,000  purchase  price  and  the  $250,000  paid 
in  for  working  capital  and  for  additions  and  betterments : 

Common  stock $7,000,000 

Mort«ace  bonda 5,250,000 

In  other  words,  the  bonds  which  were  taken  by  the  pur- 
chasers of  the  property  represented  the  purchase  price  and 
the  investment  of  $250,000;  and  the  stock  was  something 
else,  commonly  denominated  as  "  water  ". 

The  corporation  therefore  imdertook  as  a  part  of  its 
financial  scheme  to  get  returns  upon  securities  to  the  amount 
of  $12,250,000. 

As  a  demonstration  of  their  abiding  confidence  that  the 
Company  was  able  to  and  would  secure  such  returns,  the 
directors  set  up  on  their  books  the  sum  of  $14,331,399  as 
the  value  of  their  plant  and  securities.  They  must,  how- 
ever, have  met  with  some  slight  disappointment,  since  Janu- 
ary 1,  1909,  upon  being  required  by  this  Commission  to  set 
up  their  fixed  capital  as  of  December  31,  1908,  they  placed 
upon  their  books  the  sum  of  $12,419,189.47  only  for  such 
capital. 

The  rate  of  interest  upon  the  bonds  was  5  per  cent,  entail- 
ing a  fixed  charge  of  $262,500.  If  we  assume  the  dividend 
rate  of  6  per  cent  upon  the  stock,  the  gross  amount  of  annual 
dividend  would  be  $420,000,  and  if  the  stock  and  bonds  were 
to   make   returns   upon  these   rates,   the   amount   required 
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annually  for  fixed  charges  and  dividends  would  be  $682,500; 
while  as  appears  from  the  earnings  and  expense  statenieat 
hereinbefore  given,  the  total  revenues,  including  sales, 
rents,  interest  upon  investments,  and  returns  from  the 
Pintsch  works  of  the  three  constituent  companies  for  the  year 
ended  December  31,  1896,  amounted  to  the  sum  of  $646,821. 

The  total  profits  of  the  three  companies,  as  shown  bj  the 
same  statement,  for  the  year  1896  were  $338,577,  while  the 
fixed  charges  alone  under  the  new  organization  were  the  sum 
of  $262,500,  leaving  only  $76,077  for  depreciation  and  addi- 
tion to  surplus.  Assuming  fifty  years  to  be  the  average  life 
of  the  plant,  the  annual  depreciation  would  be  2  per  cent, 
and  upon  the  purchase  price  of  $5,000,000  this  would  amount 
to  $100,000  annually. 

We  may  therefore  reasonably  conclude  that  the  banking 
syndicate,  composed  as  it  was  of  men  of  great  financial 
ability  and  foresight,  must  have  concluded  that  the  competi- 
tion of  natural  gas  was  to  be  but  little  feared  and  that  a  great 
field  existed  in  Buffalo  for  the  future  development  of  the 
gas  business. 

ACQUISITION    OF   THE    PEOPLES    GAS    LIGHT   AND    CX)KE 

COMPANY 

The  rose  colored  visions  of  the  Seligman  syndicate  seem, 
however,  to  have  been  rudely  disturbed  in  the  year  1898  by 
the  advent  upon  the  scene  of  one  J.  Edward  Addicks,  whose 
name  and  fame  are  too  well  known  to  require  further  men- 
tion at  this  tima  Mr.  Addicks  and  his  associates,  on  the 
2nd  day  of  November,  1897,  incorporated  themselves  as  the 
Peoples  Gas  Light  and  Coke  Company.  The  authorized 
capital  stock  of  this  corporation  was  $3,000,000.  It 
acquired  the  outstanding  capital  stock  of  the  Queen  City 
Gas  Light  Company,  and  on  the  24th  day  of  May,  1898, 
merged  that  company.  The  Queen  City  Gas  Light  Com- 
pany was  organized  in  1893,  pursuant  to  a  special  act  of  the 
generous  legislature  of  that  year  known  as  chapter  556  of 
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the  laws  of  1893.  This  last  named  company,  by  section  one 
of  the  act,  was  authorized  "  without  other  or  further  author- 
ity of  law  or  ordinance,  to  lay  and  maintain  the  requisite 
conductors,  mains  and  pipes  through  and  under  the  streets, 
avenues,  highways  or  public  places  of  said  city  [Buffalo] 
or  any  of  them  under  the  supervision  of  the  board  of  public 
works  of  said  city,  and  subject  to  such  reasonable  restric- 
tions as  said  board  may  prescribe  '\ 

This  sweeping  grant  of  powers  and  franchise  was  con- 
ferred by  the  legislature  and  not  by  the  constituted  authori- 
ties of  the  City  of  Buffalo.  Mr.  Addicks  seems  to  have 
been  at  this  time  greatly  impressed  with  the  possibilities  of 
Buffalo  as  a  town  for  the  development*of  the  gas  business; 
and  he,  too,  was  not  alarmed  by  the  competition  of  the 
natural  gas.  The  Peoples  Gas  Light  and  Coke  Company 
proceeded  to  construct  the  existing  plant  at  Bradley  street 
in  the  city  of  Buffalo,  and  also  laid  some  mains,  the  length 
thereof  being  about  seven  or  eight  miles. 

The  Seligman  syndicate  seems  to  have  become  greatly 
excited  over  the  operations  of  the  Peoples  Gas  Light  and 
Coke  Company.  They  had  not  learned  that  the  value  of  the 
plant  is  equal  to  its  reproduction  cost  They  did  not  under- 
stand, owing  to  their  limited  experience,  that  their  plant 
would  have  just  the  same  value  after  Addicks'  plant  was 
constructed  as  before,  because  the  reproduction  cost  would 
remain  precisely  the  same ;  and  they  really  believed,  although 
of  course  mistakenly,  that  the  existence  of  the  Addicks  plant 
would  seriously  impair  the  value  of  their  own.  They  there- 
fore instituted  negotiations  with  Mr.  Addicks  for  the  pur- 
chase of  his  properties,  and  about  the  time  of  the  consum- 
mation of  the  agreement  for  such  purchase  in  the  Fall  of 
1898,  certain  individuals  owning  or  claiming  to  own  stock 
in  the  Buffalo  City  Gas  Company,  which  at  that  time  was 
the  corporate  name  of  what  is  now  the  Buffalo  Gas  Com- 
pany, brought  an  action  in  the  Supreme  Court  to  restrain 
or  set  aside  the  purchase  of  the  stock  of  the  Peoples  Gas 
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Light  and  Coke  Company.  Certain  affidavits  used  in  these 
proceedings  have  been  introduced  in  evidence  as  Exhibit 
D-49. 

The  affidavits  made  and  submitted  by  the  Buffalo  City 
Gas  Company  contain  an  interesting  revelation  of  the  pro- 
cesses of  mind  of  the  persons  engaged  in  engineering  the 
deal  on  behalf  of  that  company.  From  the  affidavit  of  the 
engineer  of  the  Buffalo  City  Gas  Company,  Mr.  Jenkins,  it 
appears  that  even  then  a  large  amount  of  natural  gas  was 
supplied  to  Buffalo  from  gas  wells  in  Pennsylvania  and  was 
largely  used  for  illuminating  purposes.  It  was  then  fur- 
nished at  27%  cents  net  per  thousand  cubic  feet  It 
appears  that  the  price  charged  by  the  Peoples  Gas  Light  and 
Coke  Company  to  the  consumers  it  was  then  supplying  was 
80  cents  per  thousand  cubic  feet.  In  order  to  meet  this 
competition  wherever  it  existed,  the  price  to  the  consumers 
of  the  Buffalo  City  Gas  Company  was  reduced  to  50  cents 
per  thousand  cubic  feet,  the  price  remaining  as  before  to 
those  consiuners  who  were  not  within  reach  of  the  mains  of 
the  Peoples  company,  ^fr.  Jenkins'  affidavit  closes  with  the 
statement : 

A  diviftion  of  the  territory  between  rival  concerns  is  impracticable 
for  many  reasons  and  the  two  courses  left  open  for  the  present  are 
the  acquisition  of  the  Peoples  Gas  Light  and  Coke  Company  by  the 
Buffalo  City  Gas  Company  on  some  reasonable  terms,  or  a  war  of 
competition  which  shall  end  in  the  survival  of  the  fittest. 

Mr.  Jenkins,  as  engineer,  had  also  not  learned  at  this  time 
that  the  value  of  the  plant  of  the  Buif  alo  City  Gas  Company 
depended  upon  its  reproduction  cost. 

It  appears  from  the  affidavit  of  Mr.  Franklin  D.  Locke 
that  bonds  of  the  Peoples  Gas  Light  and  Coke  Company  to 
the  amount  of  $1,218,000  had  been  issued  to  Mr.  Addicks 
in  consideration  of  his  transfer  of  the  stock  and  properties 
of  the  Queen  City  Gas  Light  Company  to  the  Peoples  Gas 
Light  and  Coke  Company,  $1,000,000  of  this  amount  having 
been  issued  and  taken  for  the  franchise  of  the  Queen  City 
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Qbb  Light  Compan j^  the  franchise  consisting  of  the  privileges 
conferred  by  the  act  of  the  legislature  hereinbefore  notecL 
Mr.  Locke  was  also  imprudent  enough  to  fear  that  the  com- 
petition of  the  Peoples  company  would  impair  the  value  of 
the  property  of  the  Buffalo  City  Gas  Company.  He  says : 

But  the  fact  that  it  [the  Peoples  Gas  Light  and  Coke  Company] 
can  compel  the  Buffalo  City  Gas  Company  to  lose  a  great  deal  of 
money  is  free  from  any  doubt  whatever.  If  a  war  of  prices  obtains 
and  the  price  of  gas  be  lowered  as  a  result  of  it,  it  will  be  impraetie- 
able,  as  I  believe,  to  restore  prices  for  a  long  time  after  the  war 
shall  be  concluded. 

How  the  much  dreaded  war  would  affect  the  value  of  the 
Buffalo  City  Gas  Company,  except  by  impairing  its  earn- 
ings, he  does  not  explain. 

The  deal  for  the  purchase  of  this  property  was  carried 
through,  with  the  result  that  there  was  issued  to  Mr.  Addicks 
and  his  associates  for  such  stock  and  bonds  of  the  Peoples 
Gas  Light  and  Coke  Company  as  they  then  owned,  bonds  of 
the  Buffalo  Gas  Company  to  the  amoimt  of  $55'5,000  and 
debentures  to  the  amount  of  $1,630,000.  Since  that  time 
there  have  been  issued  for  the  acquisition  of  other  stock  and 
bonds  held  by  other  parties,  preferred  stock  to  the  amount 
of  $83,000.  Debentures  issued  to  Mr.  Addicks  have  also 
been  converted  into  preferred  stock  of  the  Buffalo  Gas  Com- 
pany, so  that  the  securities  issued  by  the  Buffalo  Gas  Com- 
pany for  practically  all  of  the  stock  and  bonds  of  the  Peoples 
Gas  Light  and  Coke  Company  are:  Bonds  $555,000,  and 
preferred  stock  $1,713,000. 

It  is  interesting  to  note  in  this  connection,  that  in  the 
progress  of  this  case  the  Buffalo  Gas  Company  has  had  the 
physical  properties  of  the  Peoples  Gas  Light  and  Coke  Com- 
pany appraised,  and  that  the  estimate  of  the  total  reproduc- 
tion cost  of  such  properties,  including  land  values,  build- 
ings, manufacturing  apparatus,  holders,  and  mains,  is  in 
the  neighborhood  of  $500,000. 

The  properties  of  the  Peoples  Gas  Light  and  Coke  Com- 
pany have  been  leased  to  the  Buffalo  Gas  Company  and  are 
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used  to  an  extent  hereinafter  to  be  discussed  in  the  opera- 
tions of  the  lessee. 

ANALYSIS  OF  CLAIMS  OF  COMPANY  AND  CITY  AS  TO  REPRO- 
DUCTION COST  NEW  OF  THE  COMPANY'S  PROPERTY 

The  evidence  as  to  the  original  cost  of  the  Company's 
property  is  not  to  be  regarded  as  satisfactory.  We  are  next 
required,  if  we  follow  the  rule  laid  down  in  Smyth  vs.  Ames, 
to  ascertain,  so  far  as  we  are  able,  the  reproduction  cost  new 
thereof.  To  this  question  nearly  all  the  evidence  submitted 
on  either  side  was  directed,  and  the  briefs  are  directed  in 
the  main  to  the  same  matter. 

It  should  be  stated  that  both  the  Company  and  the  City 
are  exceedingly  inconsistent  in  their  treatment  of  the  wei^t 
that  should  be  accorded  to  reproduction  cost  new  in  the  dis- 
position of  the  case.  As  to  some  matters,  it  is  regarded  by 
both  as  absolutely  determinate  of  value;  as  to  others,  it  is 
ruthlessly  rejected. 

It  is  incimibent  upon  the  Commission  to  ascertain  first,  if 
it  can,  such  reproduction  cost,  and  later  to  discuss  what  use 
should  be  made  of  it  in  the  determination  of  the  case.  An 
examination  of  the  evidence  for  the  purpose  of  ascertaining 
such  cost  must  not  be  taken  as  an  indication  that  such  cost 
is  equivalent  to  value.  That  question  will  be  examined 
later. 

In  determining  such  reproduction  cost,  both  parties  recog- 
nize to  a  greater  or  less  extent  the  division  of  the  property 
into  the  two  general  classes  of  tangibles  and  intangibles. 
Tangibles  are,  generally  speaking,  the  cost  of  the  labor 
and  materials  entering  into  constniction.  Intangibles  are 
expenses  properly  and  necessarily  incurred  in  constructing 
and  developing  the  property  and  its  business  upon  which  it 
is  legitimate  to  demand  a  return  from  the  public  but  for 
which  there  is  no  physical  object  to  show  as  the  direct  result 
of  the  expenditure.  The  differences  between  the  parties  as 
to  the  proper  treatment  to  be  accorded  to  intangibles  and 
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what  should  be  allowed  therefor  are  so  great  as  to  require 
an  analytical  presentation  of  their  respective  positions  in 
this  behalf  with  respect  to  the  various  classes  of  property 
involved.  The  following  table  compiled  from  the  briefs  sub- 
mitted is  such  a  presentation,  and  a  study  of  its  details  will 
show  the  great  number  of  facts  as  to  which  there  is  wide 
disagreement. 

comparison  of  buffalo  gas  COMPANY  AND  CITY  OF  BUFFALO  SUM- 
MARIES OF  VALUATION  OF  PROPERTY 


1  Real  estate. . 

2  Buildings..., 


3  Manufacturing  apparatus  and  holders: 

Genesee  Street  works 

Forest  Avenue  holder  station 

East  Ferry  Street  holder  station. . . . 

Elk  Street  holder  station 

Elk  Street  dismantled  apparatus. . . 

Peoples  works 

Tools  and  implements 

Assumed  water  gas  plant  at  Genesee 
street 

Total     value     of    apparatus   and 
holders 


4  Street  mains; 

Street  mains  (no  paving) . 
Re^paving  over  mains . . . 


Company 

valtiotum 

pirt90nt 

wUue 
Sl>86.418 

346.108 

City 

valuation 

prewnt 

value 

$151,208 
116.066 

Differmeo 

prtteni 

value 

Company 

exeeede 

City 

$436,210 

230.042 

f406.770 

$227,438 
Nothing     . 
39.399     . 
Nothing     . 
Nothing     . 
132.033     . 
10.042     . 

98,690 

64.600 

120.216 
8.300 

287,172 

10.042 

Nothing 


79.360 


$995,790 


$1,849,324 
1.004,975 


$488,272  $507,518 


Total  value  of  street  nuiins. 

5  Services; 

Services  (no  paving) 

Re-paving  over  services  .... 


$2,854,299         $1,356,511         $1,497,788 


Total  value  of  services. 


6  Meters 

7  Office  furniture  and  fixtures 

8  Stable  equiinnent 

9  Working  ca4>itaL 

10  Taxes  during  construction 

11  Liability    and    casualty    during 

struction 

12  Legal  aad  organisation  expenses. . 

13  Cost  of  capital 

14  Going  value 


$558,845 
301,589 

$860,434 

$175,052 

7.300 

13,449 

150.000 

64,107 

52.316 

61.052 

1.088,175 

300,000 


$146,152 

$103,239 
4.380 
10,448 


$714.282 

$71,813 
2.920 
3,001 

""oi'/ioir 

52.316 

61.052 

1,088,175 

."iOD.OOO 


Total    value    of    property    exclusive    of 
franchise 


$7,554,500        $2,376,906        $5,177,504 


y.       ,  REPRODUCTION  COSTS 

Land: 

The  following  table  shows  the  various  parcels  of  land 

•  owned   by  the  Company  upon  which  it  claims  a  return. 
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There  is  another  parcel  at  Eatherine  street  owned  by  it  to 
which  some  attention  was  given  during  the  hearings.  The 
Company,  however,  disavows  any  claim  for  a  return  ap<Mi 
this  property  for  the  reason  that  it  is  not  used  in  the  public 
service.  The  table  shows  the  values  given  by  various  witr 
nesses  sworn  by  the  Company  and  by  the  City.  It  will  be 
noted  that  the  difference  between  the  lowest  witness  for  the 
City  and  the  highest  for  the  Company  is  something  upward 
of  $110,000. 


City  Company 


Pared 
Genoaee,  JaekvoDf  and  Fourth . . 
Erie  canal,  lot  adjacent,  above. 


Elk  street  (Mutual  Co.) 

Georna  street  (Citisens  Ck).) . 

East  Ferry  street  (holder) 

Forest  avenue  (holder) 

Forest  avenue  (coal  yard) . . . . 


Goode 

Parke 

Griffin 

MakiMy 

$126,000 

$117,510 

$200,000 

SiOO.OUU 

45.800 

31,058 

$171,800 

$148,568 

47,000 

45,605 

50.000 

54,666 

47,970 

47,980 

56.125 

56.12S 

23.750 

24,535 

24,000 

24.000 

76.744 

81,554 

125,000 

112.000 

14.465 

21,075 

25,000 
$480,125 

21.070 

$381,729 

$369,407 

$467,195 

All  of  the  land  at  the  Genesee  Street  plant  ahould  be 
treated  as  in  the  public  service.  The  contention  of  the  City 
that  a  certain  parcel  next  to  the  canal  is  not  in  the  public 
service  should  not  be  allowed.  It  is  not  in  fact  used  at  this 
moment,  but  it  is  directly  adjacent  to  the  generating  plant 
of  the  Company,  and  with  any  growth  in  the  business  would 
undoubtedly  be  needed;  and  justice  and  fair  dealing  do  not 
allow  for  a  moment  the  quantity  of  land  to  be  scaled  down 
to  the  lowest  point  possible  imder  .present  circumstances. 
The  Company  is  fairly  entitled  to  a  reserve  of  land  of  this 
character  at  this  location. 

The  Elk  Street  property  was  the  site  of  the  former  ^gen- 
erating station  of  the  Mutual  company.  Since  this  proi^ 
erty  was  acquired  no  use  of  it  has  been  made  in  the  manu- 
facture of  ^as,  at  least  not  for  a  dozen  years.  All  of  the 
manufacturing  apparatus  was  taken  out  and  removed,  some 
of  the  buildings  have  been  torn  down;  and  at  the  present 
time  nothing  is  being  here  used  in  the  public  service  except 
the  holder  and  boiler  house  connected  therewith.  Some  of 
the  other  buildings  upon  the  property  are  rented,  and  there 
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is  no  reasonable  ground  for  assuming  that  more  than  a  por- 
tion of  this  property  is  used  in  the  public  service.  There 
is  no  proof  in  the  case  that  would  warrant  holding  the  land 
for  future  use  in  the  public  service.  The  holder  now  in  use 
seems  to  be  ample  for  that  part  of  the  city,  and  there  is  no 
evidence  that  under  any  contingency  the  Company  would 
think  of  constructing  a  new  generating  plant  upon  this  prop- 
erty. The  allowance  of  one-third  of  this  property  as  being 
in  the  public  service  for  a  holder  station  is  liberal. 

At  East  Ferry  street  there  are  5%  acres  of  land.  The 
only  use  it  has  in  the  public  service  is  that  of  a  holder  sta- 
tion ;  5V^  acres  for  this  purpose  is  not  shown  by  any  evidence 
in  the  case  to  be  warranted.  As  a  matter  of  fact,  but  a 
portion  of  this  land  is  used  for  that  purpose;  and  there  is 
no  evidence  showing  that  more  will  be  required  for  public 
ufic  within  a  reasonable  time  in  the  future  or  in  fact  at  any 
tima  An  allowance  of  one-half  of  this  land  as  being  in 
the  public  service  is  liberal  to  the  -Company. 

At  Forest  avenue  there  are  two  parcels  of  land  separated 
by  the  tracks  of  the  New  York  Central  railroad.  The  smaller 
tract  is  rented  for  and  used  as  a  coal  yard  and  has  no  ccm- 
nection  whatever  with  the  public  service.  A  considerable 
portion  of  the  larger  tract  next  to  the  water  is  not  in  fact 
used  in  the  public  service  at  the  present  time.  The  holder 
and  enginehouse  are  situated  at  one  end  of  the  lot,  and  some 
small  cheap  buildings  at  the  other  end  which  are  not  used 
for  gas  purposes.  Owing  to  connection  with  the  street, 
location  of  piping,  etc.,  it  is  believed  that  it  may  not  be 
unreasonable  to  treat  the  whole  tract  as  being  in  the  public 
service. 

As  to  the  values  to  be  attached  to  these  various  parcels  of 
land,  the  Commission  is  better  satisfied  with  the  evidence 
given  by  the  City  than  that  offered  by  the  Company.  It 
believes  that  the  witnesses  called  by  the  City  reached  a  fairer 
and  more  equitable  conclusion  upon  these  matters  than  those 
called  by  the  Company.  It  is  accordingly  disposed,  after 
having  viewed  all  of  the  land  and  endeavored  to  inform  itself 
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as  to  the  weight  of  evidence  as  best  it  could,  to  follow  the 
values  claimed  by  the  City.  The  following  table  shows  the 
name  of  each  parcel,  the  value  of  the  entire  parcel,  the  part 
used  in  the  public  service,  and  the  value  of  the  part  in  the 
public  service.  It  will  be  seen  that  the  total  value  of  the 
land  in  the  public  service  is  $259,054. 

Value  •/ 

Used  in  part  tn 

ptMie  puhUe 

Parcel                                                                                   Value          eertice  mniee 

G«De0ee  Straei  plant $150,000          All  $150,000 

Elk  itreet  (Mutual  Co.) 46.500           1/3  15.500 

Eaat  Feny  street  (holder) 24.000          1/2  13.000 

Forest  avenue  (holder  lot) 81 .554          All  81.554 

$302,054  $259,054 

The  lot  at  Georgia  street  formerly  owned  by  the  Citizens 
company  is  now  a  vacant  lot  and  is  not  used  in  the  public 
service. 

The  land  owned  by  the  Company,  no  part  of  which  is  used 
in  the  public  service,  is  as  fallows:    Lot  at  Georgia  street 
formerly  owned  by  Citizens  company;  coal  yard  at  Forest 
avenue;  and  lot  at  Katherine  street 
Buildings: 

The  Company  owns  30  buildings  upon  which  it  claims  to 
be  allowed  a  return.  There  is  the  usual  discrepancy  between 
the  reproduction  costs  claimed  by  the  City  and  the  Company. 
It  is  unnecessary  to  review  these  discrepancies  at  length  or 
even  to  state  them.  The  witness  Byers,  produced  by  the 
Company,  made  a  careful  estimate  of  the  cost  of  each  of 
these  buildings  and  has  submitted  in  evidence  a  detailed 
estimate  showing  quantities  and  unit  prices.  In  the  judg^ 
ment  of  the  Commission,  it  is  the  most  reliable  evidence 
which  was  given  and  that  which  it  ought  to  follow  in  view  of 
the  examinations  made  by  all  the  other  witnesses  and  their 
methods  of  reaching  conclusions.  The  estimate  of  Mr.  Byers 
is  therefore  adopted  in  the  main.  The  exceptions  are  as 
follows : 

At  the  Genesee  Street  property  there  is  a  brick  dwelling 
house  which  is  not  used  for  the  purposes  of  the  Company. 
It  is  in  possession  of  a  tenant  and  the  Company  receives  rent 
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therefor.  No  reason  is  perceived  why  it  should  be  treated 
as  a  portion  of  the  gas  plant. 

At  the  Forest  Avenue  station  there  are  two  buildings  desig- 
nated as  building  No.  1  and  building  No.  2,  which  are  not 
used  in  the  service  of  the  public.  The  same  is  true  of  the 
house  and  wagon  shed  at  Ferry  street 

At  the  Elk  Street  property  none  of  the  buildings  is  in  the 
service  of  the  public  nor  has  been  for  12  years,  as  we  under- 
stand the  evidence,  except  the  boiler  house.  All  of  these 
buildings  except  this  boiler  house  should  therefore  be 
excluded. 

The  fences  at  Elk  street  are  estimated  by  Mr.  Byers  at 
$924.  Applying  the  same  rule  here  as  to  the  land,  die  cost 
of  the  fences  should  be  $300.  It  is  too  small  a  matter  upon 
which  to  spend  much  time. 

The  following  is  a  list  of  these  properties,  and  the  cost 
given  by  Mr.  Byers  and  that  adopted  by  the  Commission : 

BuUdinoi 
<7«n«tM  ttrtet: 
1     Office. 


2  Adioinlng  office  building 

3  Coke  shed 

4  Frame  ooal  ehed 

5  Stable  and  shed 

6  Brick  residence 

7  Governor  house 

8  Ammonia  house 

9  Tower 

10  Tarseoarator 

11  Purifjring  house 

13  Retort  house 

13  Brick  stack 

14  New  shed 

16  Coal  shed 

16  Meter  room 

17  Boiler  room 

18  Fences 

Foreif  avenue: 

1  Boiler  house 

2  Buildins  No.  1 

3  BoildincNo.  2 

Ferry  ttreet: 

1  House  and  shed 

2  Wacon  shed 

3  Boiler  house 

glketreel: 

1  Brick  building  (office^  old  engine  room. 

2  Frame  bam 

3  Brick  coke  house 

4  Fences 

5  New  enginehouae 

6  Briok  coal  sheds 


Coet 

Coet 

aOowed 

$19,S3(\ 

$19,536 

6.211 

6.211 

12.052 

12,052 

13,855 

13.856 

12,405 

12.406 

3,603 

319 

319 

6.669 

6.669 

2,010 

2,010 

4,078 

4,078 

31.598 

31.698 

58.051 

58,051 

2,279 

2,279 

1.537 

1,537 

12.098 

12,098 

1.647 

1.647 

2,070 

2.070 

802 

802 

8.690 

8.690 

6,177 

3,204 

2.279 

3.336 

2,991 

2.991 

9.457 

924 

7,855 

924 

300 

4.927 

4,927 

18.324 

Total  aUowed $204, 126 

The  above  does  not  take  into  consideration  any  depreda- 
tion.    That  will  be  considered  later. 
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Manufdcturing  Apparatus: 

The  following  is  a  statement  of  the  reproduction  co0t  new 
of  the  manufacturing  apparatus  submitted  by  the  parties 
respectively. 

Oennee  Street  Plant: 
Apparatut 

Benches 

Drawing  machinefl 

Exhaustera 

T«r  extractors 

Surface  condensers 

Rectancular  condensers 

Six  multi-tubular  condensers 

Tower  scrubber 

Rotary  scrubber 

Purifiers 

Station  meters 

Boilers  and  accessories 

Qovemors 

Tar  and  liquor  tanks 

Ammonia  concentrators  and  tanks  for  strong  liquor 

Scales 

Pumps 

Yard  connections 

Railroad  spur 

Small  piping 

Tar  pipes  and  drains 

Laboratory  equipment 


Total  apparatus . 


Apparatua 

Boilers 

Exhaustera 

Oovemors 

Yard  connections . 

Small  piping 

Drains 


Foreft  Avenue  SUUion: 


Total  apparatus . 


Apparatue 

Boiler 

Exhaustera 

Govemora 

Yard  connections . 

Small  piping 

Drains 


Bast  Ferry  Street  Station: 


Total  I4>paratu8 . 

Apparatue 

Boiler 

Exhauster 

Qovemor 


Blk  Street  Statum: 


Pumps 

Yard  connections . 

Small  piping 

Drains 

Railroad  switch. . . 


Total  apparatus . 


Udders 
No.  1     394.000  cu.  ft. 
No.  2    302.000  cu.  ft. 
No.  3    641.000  cu.  ft. 

Total  holders 


Genesee  Street  Plant: 


SS.600 

Company 
S40.0fX) 
3S.00O 
55.000 


Company 

Ci^ 

S84.290 

S72,160 

5.290     . 

7.430 

7.500 

7.650 

6.330 

4.300 

5.162 

8.040 

10.550 

9.061 

5.420 

15,940 

14.400 

32,390 

28.800 

16.590 

7,750 

10.310 

6,355 

2.730 

2.447 

8,180 

6.918 

8.010 

6.000 

2.220 

1,880 

1.890 

1.885 

20.670 

17.104 

1.070 

1.395 

3.530 

3.530 

1,027 

600 

600 

400 

$257,100 

$200,704 

Company 

^'^ 

$2,100 

$1,530 

3.180 

3,753 

850 

685 

5,680 

4,471 

150 

40 

$11,870 

$10,629 

"""ir^ 

$1,060 

1.500 

1.200 

1.710 

1.250 

1.780 

1.447 

100 

$6,070 

$5,047 

Company 

City 

$1,440 

$1,440 

1.350 

1.417 

070 

930 

280 

120 

4.650 

2.089 

250 

$6,216 

City 

$J6.500 

34.000 

55,000 


$133,000         $123,500 
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Forest  Aventis  Station: 

Hoidert  Company  City 

1.000,000  eu.  ft.  with  house $74,700  $66,000 

B<ut  Ferry  Street  Station: 

Holdera  Company  City 

500.000  cu.  ft $50,000  $42,500 

Elk  Street  Station 

Hoidere  Company  City 

No.  1     225,000  cu.  ft $27,000  Not  in  use 

No.  2    225.000  cu  f t 27,000  Not  in  uw 

No.  3    525.000  cu  ft 50.000  $45,750 


Total  holders $104,000  $45,760 

The  following  is  a  summary  statement  of  the  foregoing, 
showing  the  claims  of  the  parties  respectively  as  to  amounts 
at  each  plant  and  the  total  amount  allowed  by  the  Commis- 
sion for  apparatus  and  holders: 

Apparatus: 

Genesee  street 

Forest  avenue 

Eaat  Ferry  street 

Elk  street 


Hoidert: 
istieet. . .  . 
Forest  avenue .... 
East  Ferry  street . 
Elk  street 


Company 
$257,160 

City         ( 

$200,704 

10.620 

5,047 

6.216 

$222,506 

125.500 
66,000 
42,000 
45,750 

$270,760 

Allowed  by 
Commieeion 

11.870 

6,070 

8,600 

$283,700 
133,000 

$265,000 

74,700 

50,000 

104.000 

$361,700 

$307,700 

Totals  of  both $645,400        $502,346        $572,700 

A  few  comments  upon  the  foregoing  are  required.  The 
sum  allowed  by  the  Commission  is  cost  of  reproduction 
new  without  depreciation  and  without  any  allowance  for 
engineering,  superintendence,  or  interest  during  construc- 
tion. The  Commission  caused  a  very  extensive  inquiry  to 
be  made  into  the  reproduction  cost  of  the  apparatus  and 
holders  by  its  gas  engineer,  such  inquiry  e:rtending  over  a 
period  of  nearly  two  months  and  involving  a  close  personal 
examination  and  inspection  of  each  and  every  article  named. 
Very  great  effort  also  was  made  to  obtain  correct  unit  prices, 
and  the  engineer  made  estimates  of  each  article,  going  into 
great  detail.  The  result  of  the  examination  of  the  evidence 
in  the  light  of  the  examination  made  by  the  Commission's 
engineer  is  that  the  Commission  believes  that  the  reproduc- 
tion cost  new  of  the  apparatus  should  be  $265,000.      The 
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reproduction  cost  new  of  the  holders  which  are  allowed  hy 
the  Commission  as  in  the  public  service  is  that  claimed  by 
the  Company. 

These  findings  as  to  reproduction  costs  are  subject  to 
the  same  criticism  as  that  upon  the  reproduction  cost  of 
street  mains  hereinafter  discussed,  namely  that  the  unit 
prices  are  of  such  a  character  that  no  particular  sum  within 
a  range  of  25  per  cent  can  be  called  more  than  a  gueae.  The 
Commission  could  easily  and  upon  evidence  place  the  cost 
higher  or  lower  than  here  found  by  it>  and  the  fixing  of  the 
cost  must  not  be  regarded  in  any  other  light  than  that  ttie 
Commission  deems  it  probable  that  the  sums  named  by  it 
are  as  reasonable  as  any  other  within  a  range  of  variation 
of  at  least  25  per  cent.  We  do  not  believe  that  any  person 
can  justly  say  such  allowance  approximates  more  nearly  to 
the  reproduction  cost  than  the  percentage  named. 

The  allowance  of  some  items  was  very  sharply  contested 
by  the  City.  In  the  costs  found,  the  Commission  has  allowed 
for  drawing  machines,  rectangular  condensers,  tower  scrub- 
ber, and  all  the  boilers  used  at  the  Genesee  Street  plant 
Comment  upon  these  matters  will  be  made  in  another  con- 
nection. At  the  Elk  Street  station  it  has  not  allowed  for  the 
yard  connections  not  in  use. 

The  aggregate  of  all  the  forgoing  items  is  so  small,  and 
the  dispute  as  to  such  cost  affects  the  results  in  this  case  to 
so  trifling  an  amount,  that  discussion  of  the  reasons  of  the 
Commission  for  the  action  it  takes  is  not  deemed  necessary. 

At  the  Elk  Street  station  there  are  two  holders  not  in  use 
and  which  have  not  been  in  use  since  1899  or  1900.  These 
holders  are  not  in  the  public  service  and  have  not  been  for 
many  years.  There  is  no  apparent  need  for  them  in  the 
future,  and  there  is  no  evidence  justifying  an  allowance  for 
them.  Accordingly,  in  the  allowance  for  holders  by  the 
Commission  they  are  cut  out  The  others  are  taken  at  the 
costs  assigned  them  by  the  Company. 
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P(»ving  Over  Mains  a/nd  Services: 

In  its  simmiary  of  the  reproduction  cost  of  its  property, 
the  Company  includes  — 

Hfr-payins  over  mains $1,004,975 

Re-paving  over  services 301 ,  589 

Total  of  both $1 ,306,564 

It  appears  from  the  evidence,  and  is  entirely  undisputed, 
that  a  large  portion  of  the  mains  was  laid  in  streets  in  which 
there  was  no  paving  at  the  time  the  mains  were  laid.  A  part 
of  the  mains,  however,  was  laid  in  streets  which  were  paved. 
The  foregoing  is  true  of  course  of  the  services. 

It  is  claimed  by  the  Company  that  the  cost  to  it  of  cutting 
and  replacing  pavement  for  the  purpose  of  laying  mains  in 
streets  which  were  paved,  and  the  same  as  to  services,  is  as 
follows : 

Mains $174,900 

Services 30,100 

Total $206,000 

The  total  for  re-paving  over  mains  and  services  being 
$1,306,564,  and  the  total  actual  cost  for  cutting  and  replac- 
ing pavements  having  been  only  $205,000,  it  follows  that  the 
Company  is  seeking  to  establish  the  sum  of  $1,101,564  as  a 
part*  of  the  present  reproduction  cost  of  its  physical  property 
by  reason  of  the  fact  that  since  its  mains  were  laid  pavement 
has  been  placed  over  them,  and  that  if  the  mains  were  to  be 
laid  now  it  would  cost  that  sum  to  cut  and  replace  the  pave- 
ments over  the  mains,  although  in  fact  the  Company 
incurred  no  such  expense. 

It  will  be  assumed  that  the  figures  of  the  Company  as 
above  presented  are  substantially  correct  In  fact,  upon  this 
point  there  is  a  serious  difference  between  the  figures  sub- 
mitted by  the  Company's  witnesses  Luqueer  and  Wing;  but 
this  may  be  disregarded  at  this  time.  The  material  facts 
are: 

1.  The  mains  were  laid  before  the  pavement  was  laid,  and 
hence  the  Company  incurred  no  expense  in  laying  the  mains 
by  reason  of  pavement ; 
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2.  If  the  mains  were  to  be  laid  at  the  present  time  in  those 
streets^  the  Company  would  be  obliged  to  incur  an  expense 
in  cutting  the  pavement  and  replacing  the  same  of  $1,101,- 
564,  which  expense  would  be  a  proper  and  Intimate  charge 
to  fixed  capital,  and  would  be  a  sum  upon  which  the  Com- 
pany would  be  entitled  to  earn  a  return  of  not  lees  than  6  per 
cent  per  annum.  The  question  presented  is  whether  this 
sum  should  be  treated  as  a  part  of  the  present  value  of  the 
property  for  the  purposes  of  this  case.  If  it  should  be  so 
treated,  the  practical  efiEect  would  be  that  it  would  neces- 
sarily and  inevitably  increase  the  price  of  gas  per  thousand 
cubic  feet  upon  the  basis  of  the  present  production,  11  cents: 
that  is  to  say,  every  consumer  of  gas  would  have  to  pay  11 
cents  per  thousand  cubic  feet  more  for  gas  if  this  contention 
of  the  Company  is  allowed  than  he  would  have  to  pay  if  it 
were  disallowed. 

It  should  be  stated  at  the  outsei  that  this  item  of  re-pav- 
ing to  the  amount  named  would  be  a  fair  and  legitimate  item 
in  reproducing  the  plant  as  it  now  exists  at  the  present 
time.  If  reproduction  cost  with  or  without  depreciation  is 
the  sole  test  of  the  present  value  of  the  property,  then  the 
item  must  be  allowed.  If  it  is  not  the  sole  test,  then  we  are 
at  liberty  to  consider  whether  or  not  this  re-paving  affords  a 
just  and  fair  basis  in  adding  to  what  would  otherwise  be  the 
price  of  gas  the  sum  of  11  cents  per  thousand  cubic  feet. 

We  are  of  the  opinion  that  the  charge  can  not  be  allowed 
in  this  case.  It  would  be  unjust  and  inequitable  in  the 
extreme. 

A  fair  statement  of  the  situation  is  this :  If  the  Company 
has  a  main  laid  at  the  present  time  in  the  city  of  Buffalo,  on 
a  street  which  is  unpaved,  and  its  present  price  of  one  dol- 
lar per  thousand  cubic  feet  is  a  fair  and  reasonable  price  to 
the  consumers  living  upon  that  street,  if  the  street  should  be 
paved  tomorrow  at  the  expense  of  the  City  at  large  or  of 
the  inhabitants  living  upon  the  street,  and  this  without  one 
cent  of  expense  to  the  Company,  the  Company  would  be 
justly  and  fairly  entitled,  upon  its  theory,  to  increase  the 
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price  of  gas  to  the  sum  of  $1.11  per  thousand  cubic  feet:  and 
this  solely  because  the  people  upon  the  street  have  chosen  to 
improve  their  street,  and  not  because  of  any  expenditure  of 
money  by  the  Company  or  any  expense  to  which  it  had  been 
put  The  pavement  is  not  the  property  of  the  Company.  It 
does  not  have  any  power  over  it  except  in  case  it  should  take 
up  the  pipes  and  leave  the  street  it  would  be  compelled  to 
restore  the  pavement  Any  theory  of  cost  of  reproduction 
or  of  enhanced  value  which  leads  to  the  conclusion  that  the 
consumer  must  pay  this  extra  11  cents  per  thousand  because 
of  the  paving  being  placed  over  the  mains,  is  in  our  judg- 
ment radically  inequitable  and  unreasonable;  and  it  is 
believed  that  no  argument  or  statement  of  reasons  can  add  to 
the  force  of  the  statement  which  has  already  been  made,  that 
the  laying  of  the  mains  would  increase  the  price  to  the  con- 
sumer as  stated. 

We  are,  however,  called  upon  to  consider  how  the  question 
has  been  treated  by  courts  and  commissions.  So  far  as  we 
are  aware,  there  has  never  been  any  decision  of  any  court 
which  is  binding  upon  this  Commission,  which  holds  that 
cost  of  reproduction  new,  with  or  without  depreciation,  is  a 
controlling  factor  in  the  fixing  of  value  for  rate  making 
purposes. 

The  case  of  Smyth  vs.  Ames  (165  TJ.  S.  466)  treats  it  as  a 
factor  which  may  be  considered  but  not  as  a  controlling 
factor.    The  court  says: 

And  in  order  to  ascertain  that  value  (of  the  property  used  in  the 
public  service]  the  original  cost  of  construction,  the  amount  expended 
in  permanent  improvements,  the  amount  and  market  value  of  its 
bonds  and  stock,  the  present  as  compared  vnth  the  original  cost  of 
construction,  the  probable  earning  capacity  of  the  property  under  par- 
ticular rates  prescribed  by  statute,  and  the  sum  required  to  meet 
operating  expenses  are  all  matters  for  consideration  oimI  are  to  he 
given  euch  ioeight  as  may  he  just  and  right  in  each  case. 

The  question  was  presented  in  the  Consolidated  Gas  case, 
and  the  Master  found  the  values  in  every  case  to  be  what  it 
TTOuW  cost  presently  to  reproduce  each  item  of  property  in 
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itB  thea  present  oondition  and  capable  of  giving  service 
neither  better  nor  worse  than  it  then,  afforded. 

It  was  undisputed  in  that  case  that  as  to  a  considerable 
portion  of  the  mains  the  citj  had  at  its  own  expense  built 
ooetlj  pavements  over  them^  and  also  that  since  the  laying 
of  the  mains  the  subsurface  had  became  so  crowded  with 
other  subsurface  structures  as  to  increase  the  present  c-oet 
over  the  actual  cost  The  United  States  Circuit  Court  (157 
Fed.  R  849)  found  that  this  method  of  valuation  applied 
to  the  mains  was  lawful  and  consistent  with  the  report  upon 
this  point  When  the  case  came  before  the  United  States 
Supreme  Court  (212  U.  S.  19)  this  precise  question  was 
not  discussed  in  the  opinion  of  the  court,  but  it  was  said: 

If  the  property  which  legally  enters  into  the  consideration  of  the 
question  of  rates  has  increased  in  value  since  it  was  acquired,  the 
company  is  entitled  to  the  benefit  of  such  increase. 

Thi8>  of  course,  settles  nothing,  since  if  the  re-paving  is 
to  be  taken  into  consideration  it  has  increased  in  value.  If 
it  is  not  to  be  taken  into  consideration,  it  has  not  increased 
in  value  by  reason  of  the  re-paving,  and  the  dictum  as  to 
increase  in  value  is,  in  view  of  the  discussion  which  is  else- 
where given,  entirely  meaningless. 

In  the  case  of  Cedar  Rapids  Gas  Light  Company  (144 
Iowa  426),  an  allowance  for  increased  value  to  mains  by 
reason  of  pavements  laid  over  them  was  disallowed,  and  this 
case  was  affirmed  by  the  Supreme  Court  of  the  United  States 
in  March,  1912  (223  U.  S.  655).  The  question,  however, 
of  pavement  over  mains  was  not  discussed. 

The  Wisconsin  Railroad  Commission  in  City  of  Ripon 
case  (5  W.  R.  C.  R.1)  disallowed  such  a  claim.     It  said: 

It  does  not  necessarily  follow  that  the  utility  is  to  capitalize 
expenses  for  municipal  betterment  in  which  it  has  not  participated 
and  where  such  accruing  benefits  to  the  utility  are  remote  and  inci- 
dental, and  thus  compel  the  subscribers  for  utility  service  to  pay 
increased  rates  because  of  public  improvements.  The  improvement  is 
not  a  proper  element  of  value  where  the  pavement  has  not  been  paid 
for  by   the  utility,   nor   any  expense  in  connection  with   it  directly 
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incurred,  in  determining  a  value  which  shall  serve  as  the  hasis  for  an 
adjuatment  in  rates. 

In  the  Des  Moines  Water  Eate  case  (192  Fed.  193),  38 
miles  of  pipe  had  been  laid  in  streets  prior  to  the  paving 
thereof.  The  Master  seems  to  have  accepted  the  view  that 
the  item  for  paving  over  mains  should  be  allowed.  The 
court  discusses  but  does  not  decide  the  question. 

The  Public  Service  Commission,  First  District  of  this 
State,  in  the  case  of  Mayhew  vs.  Kings  County  Lighting  Com- 
pany, discusses  the  question  at  considerable  length  and  states 
the  arguments  for  and  against  the  charge,  and  disallows  the 
same. 

We  consider  that  the  clear  weight  of  reason  and  equity 
is  against  the  allowance  of  any  sum  whatever  by  reason  of 
such  re-paving  as  a  basis  of  increasing  the  rate  which  is  to 
be  paid  for  gas. 

Actual  Paving  over  Mains: 

It  appears  in  the  evidence  offered  by  the  Company  that 
in  laying  mains  to  the  extent  of  91.22  miles,  pavement  wa» 
actually  cut  In  all  of  the  calculations  hereinbefore  given 
regarding  street  mains,  the  assumption  is  that  they  were  laid 
where  there  was  no  pavement.  •  Upon  the  hearing,  the  City 
took  the  position  that  in  no  event  was  the  Company  to  be 
allowed  the  expense  of  cutting  pavements  as  a  part  of  its 
capitalization.  That  position,  however,  is  abandoned  upon 
the  brief,  and  it  is  claimed  by  the  Company  and  admitted 
by  the  City  that  the  expense  of  cutting  pavements  for  laying 
these  91.22  miles  of  mains  was  $174,900.  There  being  no 
dispute  upon  this  proposition,  the  item  must  be  allowed. 

Complete  Services: 

The  following  is  a  tabulation  of  the  claims  of  the  Company 
and  the  City  respectively  r^arding  complete  services: 

Companv         City  Dtp.  9alu4      Difftrmet 

SaryiewinuM 16.122    $213,617    $198,623      $99,311      $99,312    $114,305 

ServioesnotiniiM...         17,070      226.177     226.177 

Totali 33.192    $439,794    $198,623     $340,482 
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Citv'9 
Company         City            Dtp,            vatue       J>i§€refie9 
Engineerizig,   etc.,   11 
percent $48,377     $48,377 


Totab $488,171     $198,623     $388,850 

Re-paving 223,746     223.745 

$711,916    $198,623      $99,311       $99,312     $612,604 

It  will  be  noted  that  the  Company's  position  is  that  it 
should  be  allowed  on  account  of  complete  services  $711,916, 
and  the  position  of  the  City  is  that  it  should  be  allowed 
$99,312 :  a  difference  of  $612,604.  An  analysis  of  the  table 
shows  that  this  difference  is  made  up  as  follows : 

Senrioes  not  in  use $226. 177 

Re-^viiic  over  services 223.745 

Engmeering.  interest  during  construction,  and  superintendence 48.377 

Depreciation  of  services  in  use 90,311 

Difference  in  structural  cost  of  services  in  use 14,994 

Total $612,604 

This  analysis  however  is  not  in  some  respects  helpful  in 
disposing  of  the  questions  at  issue  concerning  these  services. 
The  Company  divides  the  servit*es  roughly  into  services  in 
use  and  services  not  in  use.  The  City  admits  that  the  Com- 
pany should  be  allowed  for  all  services  in  use,  but  claims  that 
the  services  not  in  use  should  not  be  allowed.  This  ques- 
tion however  is,  in  the  view  which  I  take  of  the  case,  not 
particularly  important. 

The  real  question  is,  how  many  services  the  Company  paid 
for  and  therefore  owns.  It  early  appeared  in  the  case  that 
a  large  number  of  the  services  were  paid  for  by  the  con- 
sumer and  that  some  of  the  services  were  paid  for  by  the 
Company.  It  is  a  plain  proposition,  that  where  a  service  is 
laid  in  the  land  of  the  consumer  and  extended  through  the 
street  to  the  main  in  front  of  his  house  and  paid  for  by  him, 
it  becomes  his  property  and  not  the  property  of  the  Com- 
pany. If  the  Company  is  to  be  allowed  in  its  capital  account 
for  such  a  main,  tiien  the  consumer  must  continue  in  per- 
petuity to  pay  a  return  of  at  least  6  per  cent  to  the  Company 
upon  property  which  he,  the  consumer,  has  paid  for.  It  is 
clear  that  this  is  neither  reason  nor  justice,  and  can  not  bo 
permitted. 
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This  question  was  brought  sharply  to  the  attention  of  the 
Company  early  in  the  hearings^  and  at  that  time  its  counsel 
made  the  claim  that  the  Company  was  entitled  to  an  allow- 
ance for  services  paid  for  by  the  consumer.  Upon  his  brief 
he  does  not  discuss  the  question,  but  apparently  assumes  that 
it  is  of  no  consequence.  Pursuant  to  the  direction  of  the 
Commission,  however,  exhibits  were  submitted  by  the  Com- 
pany which  state  as  follows: 

Prior  to  the  consolidation  October  1,  1899,  with  the  excep- 
tion of  the  Citizens  Gas  Company  which  installed  many  free 
services,  the  constituent  companies  charged  consumers  for 
aU  services.  Under  this  rule  there  were  laid  prior  to  the 
consolidation  approximately  21,342  complete  services. 
October  1, 1899,  a  rule  was  established  by  which  free  services 
were  put  in  by  the  Company,  and  under  this  rule  11,888 
services  were  laid,  of  which  8032  were  laid  free  and  3856 
were  charged  for  in  whole  or  in  part.  October  8,  1910,  a 
rule  was  promulgated  by  the  Company,  which  was  approved 
by  this  Commission,  under  which  all  services  were  to  be 
paid  for  by  prospective  consumers.  Under  this  rule  205 
services  have  been  paid  for  by  the  consumer  up  to  December 
31,  1910.  The  following  is  a  summary  of  the  situation  as 
disclosed  by  the  Company's  own  evidence: 


Paid  for 

by 
eonsumert 

Laid  before  October  1,  1899 21,342 

Laid  between  October  1,  1899,  and  October 
8,  1910 1,629 

Contumer 
jHiid  excess 
Laid  free     lenffth 

7,827          2.227 

Total* 
21,342 

11,683 

Laid  ainoe  October  8,  1910 205 

206 

23,176 
Serricea  discontinued . , 

7,827'         2,227 

33,230 
38 

Total  in  use  and  not  in  uae  December  31,  1910 

33,192 

It  appears  from  this  table  that  the  total  number  of  services 
claimed  by  the  Company  to  have  been  laid  is  33,230.  Of 
these  it  appears  by  its  own  tabulation  that  23,176  were  paid 
for  by  consumers,  leaving  10,054  which  have  been  paid  for 
by  the  Company.  Of  the  total  number,  38  have  been  dis- 
continued. It  does  not  appear  whether  these  38  were  paid 
for  by  the  consumers  or  paid  for  by  the  Company;  but 
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if  we  aasume  that  they  were  paid  for  by  the  con- 
sumers, that  is  the  most  favorable  view  for  the  Com- 
pany. It  also  appears  that  on  2227  of  the  services  the 
consumer  paid  for  excess  length,  or  for  some  other  reason 
paid  something  more  than  the  regular  amount.  This  is 
immaterial,  since  the  Company  should  be  allowed  for  all  that 
it  paid  for.  If  we  assume  that  all  of  the  services  which 
are  not  in  use  are  those  which  were  paid  for  by  the  consumer, 
this  is  the  most  favorable  assumption  which  can  be  made 
for  the  Company ;  and  this  is  probably  a  fair  and  reasonable 
assumption,  since  all  the  services  with  the  exceptions  noted 
laid  prior  to  October  1,  1899,  were  paid  for  by  the  con- 
sumer. Those  services  were  laid  in  the  older  parts  of  the 
city  and  in  the  business  portion  where  the  use  of  gas  has 
been  superseded  by  electricity  and  natural  gas.  While  there 
is  no  direct  evidence  that  these  are  the  services  which  are 
not  now  in  use,  still  it  is  a  justifiable  assumption  and  cue 
which  should  probably  be  made.  It  does  appear,  however, 
undisputedly,  that  since  the  1st  day  of  October,  1899,  the 
Company  has  laid  10,054  services,  of  an  average  length  of 
55  feet,  which  it  has  paid  for ;  and  that  is  the  number  whidi 
it  should  be  allowed  in  this  case. 

As  to  the  cost  of  putting  in  these  services,  there  is  some 
discrepancy  in  the  evidence.  Mr.  Luqueer  fixed  the  price  at 
$13.25  a  service,  upon  the  basis  of  an  average  length  of  55 
feet.  He  states  that  in  arriving  at  this  figure  he  knew  the 
price  per  foot  of  the  service  pipe,  and  added  the  cost  of 
fitting  and  the  labor,  and  arrived  at  a  certain  total  cents  per 
foot,  to  which  he  added  10  per  cent  for  contingencies,  per- 
mits, tools,  and  inspection.  This  is  probably  as  near  a  cor- 
rect estimate  of  the  cost  of  laying  these  service  pipes  as  can 
be  obtained,  and  therefore  should  be  adopted.  The  cost  of 
10,054  complete  services  at  $13.25  each  is  $133,215.50,  and 
this  should  be  taken  as  the  fair  reproduction  cost  of  these 
pipes,  without  considering  engineering  and  interest  during 
construction.  The  question  of  what  percentage,  if  any, 
should  be  allowed  for  these  will  be  considered  elsewhere,  as 
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will  alflo  the  subject  of  depreciation  and  re-paving.  The 
amount  that  should  be  added  for  paving  actually  cut  will 
also  be  considered  in  another  connection. 

Mainrtchcturb  Services: 

The  Company  claims  that  it  should  be  allowed  the  sum 
of  $119,385  on  account  of  the  laying  of  main-to-curb  services. 
The  items  of  this  amount  are  as  follows : 

Number  CoU 

Main-to-eorfo  aervioes 74S5  S37.425 

En^inoeriiic,  flupecintendenoe,  ami  interest 4, 116 

Rs-paving 77,844 

ToUl $119 .385 

These  are  services  laid  in  the  street,  from  the  main  to  the 
curb,  opposite  vacant  lots  and  having  no  connection  with  any 
consumer.  They  are  required  by  the  City  to  be  laid  in  streets 
where  it  is  proposed  to  pave  in  order  to  avoid  cutting  the 
pavement  in  case  a  complete  service  should  be  thereafter 
required.  Payment  is  made  to  the  Company  by  the  City 
for  laying  these  services,  and  under  the  rule  heretofore  pre- 
vailing, in  case  a  complete  service  connection  is  made,  there 
has  been  a  refund  from  the  Company  to  the  consumer  of 
the  amount  thus  paid.  This  refund,  of  course,  was  made 
upon  the  theory  that  the  Company  was  to  install  the  service 
free.  The  rule  now  being  that  the  consumers  must  pay  for 
the  services,  this  practice  of  course  will  have  to  be  changed. 

It  is  claimed  that  the  number  of  these  stub  services  on 
October  1,  1897,  was  8080,  and  that  there  has  been  installed 
since  that  time  1330,  making  a  total  of  9410.  The  number 
of  these  stubs  extended  so  as  to  make  complete  services  since 
October  1,  1897,  is  1925,  so  that  the  number  of  stub  services 
in  existence  on  the  31st  day  of  December,  1910,  was  7485. 

It  appears  that  the  Company  has  on  deposit,  received  as 
its  charge  for  laying  stub  services,  the  sum  of  $40,294,  while 
the  average  cost  of  laying  is  said  to  be  $5.  If  this  is  the  real 
average  cost,  the  cost  of  laying  the  7485  was  $37,425,  so  that 
the  Company  has  an  excess  in  its  treasury  of  $2869  above 
the  actual  cost  of  laying.  It  it  stated,  however,  by  the  Com- 
pany, that  of  the  19*25  stub  services  which  have  becm  extended 
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into  complete  services  since  October  1,  1897,  in  1316  cases 
no  claim  has  been  established  by  the  owner  or  City  for  a 
refund  of  the  amount  paid.  At  an  average  of  $5  for  each 
one  of  these  services,  the  Company  is  theoretically  indebted 
on  account  of  them  in  the  amount  of  $6580.  Taking  this 
amount  from  the  total  fund  in  hand,  $40,294,  we  would 
still  have  $33,714  in  the  treasury  of  the  Company  as  against 
the  cost  of  the  748»5  stub  services  which  it  claims  to  have 
been  in  existence  December  31,  1910. 

At  the  present  time  the  City  pays  for  laying  these  stubs 
the  sum  of  $4.50  each.  For  7485  services  at  this  rate,  the 
price  would  be  $32,982.50 ;  less  than  the  amount  on  hand. 

The  Company  not  having  shown  distinctly  the  cost  of 
these  stub  services,  it  is  impossible  to  allow  it  any  return 
upon  them  in  view  of  all  the  foregoing  facts.  It  may  be 
that  there  is  a  small  sum  of  somewhere  from  one  thousand  to 
five  thousand  dollars  upon  which  it  should  be  allowed  a 
return,  but  this  does  not  appear  with  distinctness.  The 
burden  being  upon  the  Company  to  show  what  the  facts  are, 
it  must  be  held  that  it  has  failed  to  establish  with  sufficient 
clearness  a  claim  to  any  sum  to  permit  it  to  be  allowed. 

Curb-cocks  (md  Boxes: 

Upon  this  item  the  positions  of  the  Company  and  the  City 
are  shown  by  the  following  tabulation : 

Company  Ciiif 

14,786  aenr-ice  cocks SO. 446  S6.233 

14,726  street  boxes 8,835  7,983 

60  roadway  boxes 112  113 

Labor  setting 4.436  4.436 

Totals $22,828      $18,143 

Engineerizig,  superintendenoe,  and  interest  5.11  per  cent 2.511     

^5.330      $18,143 

The  Company  claims  $25,339  therefor;  and  the  City  is 
willing  to  allow,  as  we  understand  the  evidence,  $18,143. 
The  differences  as  to  the  cost  of  installation  arise  from  dif- 
ferent unit  prices  for  the  cocks  and  boxes.  The  evidence  on 
behalf  of  the  Company  was  given  by  the  witness  Haas,  and 
on  the  part  of  the  City  by  the  witness  Hammill.  The  evi- 
dence is  somewhat  conflicting  hs  to  the  prices  of  these  articles 
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in  the  Buffalo  market,  but  it  appears  distinctly  from  the 
evidence  of  the  witness  Haas  that  he  has  taken  unit  prices 
such  as  prevailed  at  the  time  of  giving  the  evidence  and 
applied  them  as  best  he  could  to  different  sizes  of  the  articles 
named.  The  witness  Hammill  simply  gave  prices  that  he 
was  selling  certain  articles  at,  without  knowing  how  those 
articles  corresponded  with  those  owned  by  the  Company. 
There  is  no  possibility  of  determining  with  accuracy  what 
the  right  of  this  matter  is.  Since  Mr.  Haas  is  as  well 
acquainted  with  the  facts  as  anyone  can  be,  from  his  long 
experience  in  superintending  these  matters,  and  is  also 
acquainted  with  the  prices  actually  paid  by  the  Company, 
probably  the  best  disposition  of  this  matter  which  can  be 
made  is  to  accept  his  figures.  Therefore  the  construction 
cost  should  be  taken  as  being  $22,828. 

The  matters  of  engineering,  supervision,  and  interest  will 
be  considered  in  another  connection. 

Meters: 

Exclusive  of  the  Peoples  Gas  Light  and  Coke  Company 
meters,  of  which  there  are  277,  the  Company  shows  that  it 
has  20,421  meters.  It  claims  the  reproduction  cost  of  these 
meters  ready  for  setting,  including  therein  the  cost  of  the 
meter,  freight,  cartage,  and  accessories,  to  be  the  sum  of 
$145,859;  setting  $10,061;  engineering,  superintendence, 
and  interest  during  construction  $17,151 :  total  $173,071. 

The  City's  position  is  that  the  reproduction  cost  of  the 
meters  is  $135,383 ;  cartage  $600 :  total  $135,983.  It  esti- 
mates a  depreciation  of  25  per  cent  upon  this  sum,  with  the 
result  that  it  claims  the  present  value  of  the  meters  to  be 
$101,988,  exclusive  of  the  meters  owned  by  the  Peoples  Gas 
Light  and  Coke  Company.  It  makes  no  allowance  for  set- 
ting of  the  meters,  nor  for  engineering,  supervision,  and 
interest :  its  claim  in  this  respect  being  that  the  setting  has 
been  charged  by  the  Company  to  operating  expenses  and 
hence  has  been  paid  by  the  consumer.  It  also  claims  that 
there  is  practically  no  interest  during  construction,  and  that 
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there  has  been  no  charge  actually  made  bj  the  Company  for 
engineering  and  superintendence  other  than  what  has  gone 
into  operating  expenses. 

Here  is  an  instance  of  the  inconsistency  in  the  position  of 
the  City.  On  many  questions  it  vehemently  urges  that  the 
reproduction  cost  must  be  taken  as  the  present  value  of  the 
property.  If  this  be  done  in  the  case  of  meters,  the  setting 
is  clearly  an  element  of  such  reproduction  cost ;  and  also  it 
would  be  necessary  to  make  some  allowance  for  engineering 
and  superintendence  in  directing  the  work  of  selecting  the 
meters  and  superintending  the  placing  thereof. 

If,  on  the  other  hand,  the  reproduction  cost  is  not  con- 
clusive upon  the  question  of  value,  there  is  great  force  in 
the  contention  of  the  City  that  what  has  already  been  paid 
for  as  an  operating  expense  by  the  consumers  should  not  now 
be  capitalized  and  made  a  basis  of  further  chaises  against 
the  consumers.  This  position  was  fully  recognized  by  wit- 
ness Luqueer,  who  did  not,  in  making  up  his  estimate  of  the 
value  of  the  meters,  include  anything  for  setting:  saying  at 
page  316  of  the  evidence  that  it  was  the  practice  of  the 
Company  to  charge  to  operating  expenses  the  cost  of  setting, 
and  it  did  not  seem  fair  to  duplicate  it  in  the  value  of  the 
meter  in  place. 

There  is  but  little  difference  between  Mr.  Luqueer  and 
Mr.  Brill,  the  witnesses  for  the  respective  parties,  as  to  the 
cost  of  reproducing  the  meters.  They  both  adopted  the  same 
unit  prices  paid  to  the  manufacturer,  but  differ  somewhat 
as  to  freight,  cartage,  and  accessories.  Mr.  Luqueer's  evi- 
dence is  the  more  satisfactory  in  this  respect  for  the  reason 
that  he  testifies  that  he  has  made  up  his  amounts  from  actual 
cost  to  the  Company.  Mr.  Brill  does  not  claim  to  have  set 
any  meters,  and  merely  is  making  an  estimate  of  what  he 
thinks  it  ought  to  cost.  Mr.  Luqueer's  estimate  should  be 
taken,  and  therefore  it  must  be  found  that  the  reproduction 
cost  of  the  meters  in  question  is  $145,869.  The  cost  of  set- 
ting is  $10,061.  The  question  of  engineering  and  superin- 
tendence will  be  treated  in  another  connection. 
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It  is  true  that  the  witness  Forrest  testified  to  a  much  less 
unit  price  for  meters  delivered,  but  he  was  familiar  with 
another  make;  and  the  evidence  is  positive  on  the  part  of 
Mr.  Luqueer  that  the  price  he  gives  is  what  the  Company  is 
actually  paying. 

Tools  and  Implements,  Office  Furniture  and  Fixtures, 
Stable  Equipment: 

The  evidence  regarding  the  qnantity  and  reproduction  cost 
of  the  tools  and  implements  of  the  Company  is  exceedingly 
defective.  We  are  unable  to  find  an  inventory  of  the  same, 
with  prices,  in  the  evidence;  and  in  fact,  no  witness  gives 
any  evidence  concerning  the  same.  In  Mr.  Forstall's 
appraisal  appears  the  item  ''  tools  and  implements  $10,042  " ; 
and  from  his  evidence  it  would  seem  that  he  took  this 
amoimt  from  some  appraisal  made  by  someone  connected 
with  the  Company.  The  City,  however,  upon  its  brief, 
admits  this  amount;  and  there  seems  to  be  no  sufficient 
reason  for  questioning  it  at  this  time. 

Office  furniture  and  fixtures  are  valued  by  the  Company 
to  be  $7300 ;  and  by  the  City,  $4380.  The  stable  equipment 
is  valued  by  the  Company  at  $13,449,  and  by  the  City  at 
$10,448. 

The  difference  between  these  amounts  is  not  sufficient  to 
jnstify  this  Commission  in  attempting  to  ascertain  what  the 
true  amount  is ;  and  in  fact,  with  property  of  this  character, 
the  basis  of  valuation  depends  npon  the  notion  of  the 
appraiser  very  largely  as  to  whether  the  property  is  to  be 
given  the  value  that  it  has  in  use  or  the  value  that  it  has  to 
sell  second-hand.  Generally  speaking,  the  value  placed  upon 
this  property  by  the  Company  is  the  former;  and  by  the 
City,  the  latter.  The  former  appears  to  ns  to  be  more  just 
and  equitable,  and  therefore  the  sum  claimed  by  the  Com- 
pany should  be  allowed. 

The  following  is  a  summary  of  these  items : 

Toob  and  implements tlO.042 

Office  furniture  and  fixtures 7,300 

Stable  equipment 13.449 

Total $30,791 
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STREET  MAINS 

The  total  length  of  the  street  mains  owned  by  the  Gas 
company  is  2,170,850  feet,  which  is  an  amoimt  slightly  in 
excess  of  411  miles.  The  amount  of  mains  of  the  Peoples 
Gas  Light  and  Coke  Company  is  38,891  feet,  a  little  over  7 
miles.  The  total  mileage  of  both  companies  is  418  miles. 
Of  this,  it  is  stated  by  the  Company  that  63  miles  have  been 
laid  since  1897,  leaving  355  miles  which  were  laid  previous 
to  1898.  There  is  no  evidence  in  the  case  showing  or  tend- 
ing to  show  the  cost  of  mains  laid  before  October  1,  1897. 
There  is  some  evidence  showing  the  cost  of  mains  laid  since 
that  time.  Neither  party,  however,  seems  to  give  any  par- 
ticular attention  to  these  cost  figures  on  the  63  miles,  but 
both  have  given  a  large  amount  of  evidence  as  to  the  repro- 
ductive cost  new  of  the  mains  and  the  depreciation  thereof. 

The  position  of  each  party  as  to  the  mains  owned  by  the 
Buffalo  Gas  Company  is  disclosed  by  the  following  table, 
in  which  are  shown  the  various  sizes  of  pipe  in  use,  the  num- 
ber of  feet  of  each  size,  the  estimated  value  per  foot,  and  the 
total.  The  figures  in  this  table  represent  the  cost  of  repro- 
duction new,  making  no  allowance  for  engineering,  insptsc- 
tion,  interest  during  construction,  pavements,  rock  excava- 
tion, or  depreciation,  all  of  which  will  be  considered  sepa- 
rately. 

Company  City 


Size 
2  in    

Feel  of  main 
21,112 

Per  foot 

$0.27 

.40 

.56 

.70 

1.00 

1.25 

1.60 

2.20 

2.96 

3.90 

Total 

$5,700 

181.627 

568,247 

290,095 

46,732 

95.602 

106,425 

26,068 

178,835 

601 

Per  foot 

10.263 

.404 

.502 

.688 

.927 

1.174 

1.514 

2.164 

2.905 

3.638 

Total 
S5.552 

3  in 

453,818 

183.342 

4  in 

1.014,726 

600.392 

5  in 

8  in 

414,421 

46,722 

285.122 
43.311 

10  in 

76,482 

89.790 

12  in 

70.950 

107.418 

16  in          

11,849 

25.641 

20  in 

60,622 

176.106 

24  in 

134 

560 

2,170.856     $1,499,822     $1,426,234 

As  to  lengths  of  the  various  sizes  of  pipe  there  is  no  dis- 
pute. In  determining  reproduction  cost,  therefore,  the  Com- 
mission has  only  to  ascertain  the  proper  unit  price  per  foot 
Unit  price  per  foot  should  properly  be  divided  into  unit 
price  of  straight  pipe,  and  unit  price  per  foot  of  all  other 
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expense  connected  with  the  laying,  including  cartage  from 
railroad,  distributing. pipe,  trenching,  laying,  and  backfill- 
ing. iNTeither  party  includes  in  the  figures  shown  in  the 
foregoing  table  anything  for  interest  during  construction, 
engineering,  or  supervision.  These  also  will  be  discussed 
separately. 

UNIT  PRICES  GENERALLY 

It  is  apparent  that,  due  to  the  great  lengths  of  pipe,  the 
question  of  unit  prices  is  one  of  very  great  importance,  and 
that  widely  divergent  results  in  the  totals  can  be  obtained 
by  slight  and  apparently  inconsequential  divergencies  in 
unit  prices  per  foot  This  may  be  fairly  illustrated  by  a 
comparison  of  the  results  obtained  in  an  investigation  had 
by  the  former  Commission  of  Gas  and  Electricity  upon  the 
same  subject  in  1907  with  the  results  shown  in  the  present 
hearing.  In  1907  the  Company  claimed  what  may  be 
termed  the  structural  cost  of  the  mains  then  owned  by  it  to 
be  $1,499,935.  It  now  claims  the  same  structural  cost  to 
be  $1,499,822,  a  sum  slightly  less  than  that  for  which  it 
contended  in  1907.  An  examination  of  the  exhibits  submit- 
ted by  it  in  the  two  years  discloses  that  since  the  hearing  in 
1907  the  Company  has  laid  160,331  lineal  feet  of  mains, 
equaling  30.4  miles.  The  cost  of  these  mains  at  the  unit 
prices  submitted  in  this  hearing  by  the  witness  Luqueer  on. 
behalf  of  the  Company  would  .be  $114,548.  Mr.  Luqueer 
says  that  the  Company  was  paying  no  higher  price  for 
labor  in  1911  than  in  1907.  He  does,  however,  claim  that 
the  efficiency  of  the  labor  is  not  as  great  in  the  latter  year 
as  it  was  in  the  former.  The  unit  prices  in  the  two  years, 
however,  were  different.  A  single  comparison  as  to  4-inch 
pipe  will  illustrate  the  point : 


1907. 
1911. 


Unit  price  per 

Unit  Trice  for 
labor  and 

Total 

foot  for  p\  v*" 
27.5  cents 
26.0  cento 

ncrensorieK 
21  centa 
31  cents 

per  fool 
48.5  cents 
56.0  cents 

It  will  be  observed  from  the  foregoing  that  the  price  of 
pipe  is  2%  cents  higher  per  lineal  foot,  while  the  unit  price 
for  everything  else  entering  into  the  structural  cost,  which 
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will  be  termed  labor  and  accessories,  is  10  cents  per  foot 
higher  in  1911  than  in  1907.  Upon,  the  4-inch  pipe  alone 
this  would  make  a  difference  in  the  cost  of  $101,472. 

In  1907  the  Company  submitted  a  table  showing  how  it 
made  up  the  imit  price  per  foot  for  labor  and  accessories, 
and  reached  the  aggregate  sum  of  21  cents.  In  1911  such 
details  were  not  submitted,  and  it  is  therefore  impossible  to 
ascertain  from  the  evidence  for  what  reason  the  Company 
increased  this  unit  price  practically  50  per  cent. 

UNIT  PRICE  PER  TON  FOR  PIPE 

The  determination  of  what  unit  price  per  foot  for  strai^t 
pipe  should  be  adopted  is  a  matter  of  great  difficulty.  K 
we  adopt  the  theory  that  reproduction  cost  new  is  the  proper 
test  of  value,  the  courts  have  held  that  the  value  must  be 
found  as  of  the  time  of  the  valuation,  which  in  this  case  was 
the  year  1911.  If  any  other  period  of  time  be  taken,  it  is 
clearly  a  departure  from  the  rule.  There  have  been,  how- 
ever, large  fluctuations  in  the  market  price  of  pipe.  The 
price  varies  greatly  from  year  to  year,  and  therefore  engi- 
neers have  usually  considered  that  it  is  unfair  and  inequit- 
able to  adopt  the  price  of  one  year,  and  generally  take  an 
average  of  years,  thus  abandoning  the  reproduction  cost  new 
at  the  time  of  valuation.  So  far  as  we  know,  this  average 
has  been  generally  confined  to  five  years.  The  use  of  an 
average,  however,  is  theoretically  open  to  serious  objection. 
It  does  not  give  the  price  at  the  time  of  the  valuation;  it 
does  not,  unless  by  accident,  give  the  price  at  any  particular 
period.  An  average  does  not  necessarily  represent  the  cost 
at  any  one  time,  and  therefore  the  use  of  an  average  is 
merely  an  effort  to  approximate  what  is  supposed  to  be 
justice  instead  of  adhering  to  any  logical  and  consistent 
rule. 

If  we  adopt  the  cost  to  the  Company  as  a  unit  price,  that 
is  consistent  and  intelligibla  If  we  adopt  the  price  at  the 
time  of  the  valuation,  that  is  also  consistent  and  intelligible. 
Either  may  or  may  not  work  out  justice.     The  moment  we 
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take  an  average  over  a  series  of  years,  we  admit  that  neither 
the  cost  nor  the  price  at  the  time  of  the  valuation  does  jus- 
tice to  both  parties ;  and  therefore  by  the  use  of  an  average 
we  have  a  direct  recognition  of  the  principle  that  in  fixing 
values  for  the  purpose  of  rate  making,  justice  and  equity 
between  the  parties  should  be  considered  rather  than  anyi 
hard  and  fast  rule. 

When  we  adopt  an  average,  however,  we  immediately  get 
into  difGculties.  Should  the  average  cover  the  period  dur- 
ing which  the  pipe  was  laid,  and  this  upon  the  theory  of 
endeavoring  to  approximate  the  actual  cost  to  the  Company, 
upon  the  assumption  that  the  actual  cost  can  not  be  other- 
wise ascertained?  If  we  take  a  period  near  the  time  of 
valuation,  if  the  reproduction  cost  is  the  value,  why  should 
we  take  tlie  value  five  years  before  the  valuation  as  an 
element  to  be  considered  ?  What  end  of  justice  is  to  be  sub- 
served by  that  ?  It  will  be  interesting  to  look  into  the 
actual  figures  and  see  how  they  work  out.  The  City,  in  this 
case,  has  given  evidence  of  the  actual  cost  or  market  price  of 
water  pipe  for  a  period  of  19  years  ending  with  the  year 
191 1.  The  Commission  has  obtained  the  price  of  such  pipq 
for  the  year  1912,  so  as  to  make  a  round  period  of  20  years. 
It  is  proven  in  the  case,  and  imdisputed,  that  the  price  of 
gas  pipe  is  $1  per  ton  more  than  of  water  pipe,  and  there- 
fore by  adding  $1  to  the  price  testified  by  the  witness  as  the 
price  of  water  pipe,  we  get  the  market  price  of  gas  pipe  dur- 
ing the  period  in  question.  These  prices  per  ton  are  as 
follows : 

1894,  $20.60;  1895,  $18.60;  1896,  $20.60;  1897,  $18.25; 
1898,  $17.50;  1899,  $30;  1900,  $23.95;  1901,  $23.50; 
1902,  $29.50;  1903,  $31;  1904,  $25;  1905,  8-inch  pipe 
$31,  4-inch  pipe  $27.40,  6-inch  pipe  $26.40,  24-inch  pipe, 
$25.90 ;  1906,  8-inch  pipe  $36,  4-inch  pipe  $34,  6-inch  pipe 
and  upward  $30.50;  1907,  3-inch  pipe  $41,  4-inch  pipe 
$89,  6-inch  pipe  and  upward  $31.50;  1908,  $24.50;  1909, 
$23.30;  1910,  3-inch  pipe  $27.90,  4-inoh  pipe  $25.90, 
6-inoh  pipe  $24.40;  1911,  $23.40;  1012,  $22  to  $24. 
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Dividing  the  twenty-year  period  for  wliich  the  foregoing 
figures  are  given  into  four  periods  of  five  years  each,  the 
average  price  for  the  first  five  years,  from  1898  to  1897, 
both  inclusive,  was  $20.59.  For  the  second  five-year  period, 
1898  to  1902,  both  inclusive,  the  average  was  $24.89.  For 
the  third  five-year  period,  1903  to  1907,  both  inclusive,  the 
average  was  $31.48;  and  for  the  fourth  period,  1908  tq 
1912,  both  inclusive,  the  average  was  $24.02.  The  priced 
for  1912  have  been  taken  from  quotations  contained  in  The 
Iron  Age. 

The  practical  result  of  adopting  the  price  prevailing  ii^ 
one  year  should  be  noted.  If  a  rate  investigation  had  been 
held  in  1896,  the  price  per  ton  would  have  been  $18.60;  in 

1907  it  would  have  been  $40;  in  1908,  the  next  year,  it 
would  have  been  $24.50.  Such  results  as  these  are  clearly 
preposterous  and  can  not  be  tolerated.  The  business  of  a 
company  and  its  returns  can  not  be  made  dependent  upon 
such  fluctuations  as  these  in  the  market  prices  of  iron  pipe, 
which  depend  upon  a  large  number  of  variable  factors. 

So  if  the  average  were  to  be  adopted  for  the  five  years 

1908  to  1912,  it  would  be  $24.02.  The  hearings  in  this 
case,  however,  were  had  in  the  year  1911.  If  the  five  years 
immediately  preceding  that  year  had  been  adopted,  the  result 
would  have  been  a  price  of  $29.54  per  ton,  as  against 
practically  $24  for  the  five-year  period  ending  with  1912. 
In  other  words,  there  would  have  been  practically  23  per 
cent  greater  price  allowed  for  the  pipe  upon  the  average  of 
the  former  period  over  the  average  of  the  latter  period^ 
This  would  make  a  difference  of  $165,000  in  the  cost  of  the 
pipe,  and  would  necessitate  upon  the  calculations  elsewhere 
given  a  difference  in  rate  per  thousand  cubic  feet  in  the 
price  of  gas  of  $0.0165. 

The  practical  effect  of  these  differences  in  the  case  it  is 
well  to  consider.  Upon  the  basis  of  the  figures  submitted 
by  the  Company,  there  are  almost  exactly  80,000  tons  of 
castiron  pipe  in  these  mains.     At  the  price  prevailing  in 
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1897,  when  the  present  parties  in  interest  took  over  the 
property,  the  pipe  would  have  been  worth  $647,500.  Ten 
years  later,  in  1907,  it  would  have  been  worth  $1,200,000: 
a  difference  of  $652,500.  This  difference  would,  upon  the 
basis  of  a  return  of  6  per  cent,  make  a  difference  with  the 
Company  in  its  returns  of  $39,150  per  annum,  and  6% 
cents  per  thousand  cubic  feet  in  the  rate.  The  following 
shows  the  value  of  the  pipe  at  the  average  price  for  each 
five-year  period: 

iSM  to  1807 $617,700 

^988  to  1903 746.700 

*«08  to  1907 944.400 

1908  to  1912 720.600 

The  price  per  ton  which  has  been  adopted  by  the  Com- 
pany in  this  investigation  is  $30  for  8-inch  pipe,  $25  for 
4-inch  pipe,  and  $24  for  all  other  sizes. 

UNIT  PRICE  PER  FOOT  FOR  LABOR  AND  ACCESSORIES 

Upon  the  cost  of  mains  the  Company  produced  three  wit- 
nesses: Luqueer,  Forstall,  and  Wing.  The  figures  upon 
which  it  stands  in  its  brief  are  those  submitted  by  Mr. 
Luqueer.  It,  however,  in  the  same  brief,  terms  Mr.  Wing 
"  a  very  competent  civil  engineer  ".  Mr.  Wing  has  had  prac- 
tical experience  for  years  in  the  laying  of  mains.  Mr. 
Luqueer  has  had  none,  so  far  as  appears  from  the  evidence. 

The  discrepancies  in  their  evidence  early  attracted  the 
attention  of  the  Commission,  and  an  analysis  of  the  same 
developed  some  very  curious  and  instructive  results.  Thei 
following  table  is  an  analysis  of  the  imit  prices  used  by 
each  as  to  cost  of  pipe  and  cost  of  labor  and  accessories.  It 
also  shows  the  total  structural  cost  per  foot  of  pipe  laid,  and 
the  difference  in  the  unit  price  per  foot  used  by  them  respec- 
tively for  labor  and  accessories. 

The  unit  prices  ascribed  to  Wing  are  those  given  by  him 
in  his  table  plus  the  unit  prices  for  specials  given  by  the 
Company  in  1907.  Wing  gives  the  aggregate  of  specials  as 
$74,889.  The  prices  for  specials  used  applied  to  the 
quantities  produce  practically  this  sum. 
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AnalytU  of  the  unit  prices  per  foot  of  (a)  UraigfU  pipe  and  (6)  labor  and  aooe—oriee  uaad  6y 
Luqueer  and  Wing  in  fixing  the  reproduction  eoet  of  mains: 


Wing 

Luqueer 

Diff. 

in  labor 

and 

aooes- 

•ories 

.%M. 

Site  in 
inohes 

Pipe 

Labor 
and 
acoe»- 
Boriea 

Total 

Pipe 

Labor 

and 
acces- 
sories 

Total 

in  labor 

and 
aeoes- 

2 

8.6 
16.5 
26 

36.96 
51.48 
68.52 
87 

129.96 

180 

245.04 

9.4 
18.25 
18.75 
23.54 
27.02 
34.48 
41 

55.54 
68 
78.96 

18 

34.76 

43.75 

60.60 

78.60 

103 

128 

186.60 

248 

324 

8.6 
16.5 
25 

36.96 
51.48 
68.52 
87.63 

129.96 

180 

245.04 

18.4  1         27 

23.5  40 
31                  66 
33.04  .         70 
48.52  1       100 
56.48  ;       125 
63                160 
90.4            220 

115               295 
144.96          390 

0 

S5.7 

3 

5.25  ,         28.8 

4 

12.25  '         65.3 

6 

9.50  !         40.3 

8 

21.50  1         80 

10 

22         <         63.8 

12 

22                  53.6 

16 

34.88  '         62.7 

20 

47         '         70 

24 

66                  83.6 

An  examination  of  the  last  column  of  the  table  discloses 
the  difference  between  them,  since  the  same  unit  price  for 
pipe  is  used  by  both.  These  differences  in  the  unit  price 
for  labor  and  accessories  can  not  properly  be  appreciated 
without  applying  them  practically  to  the  case  and  ascertain- 
ing what  the  results  of  these  differences  work  out.  The 
following  table  shows  such  practical  results: 

Analytit  of  the  evidence  of  the  witneseea  Luqueer  and  Win^  a»  to  the  eoU  of  mains:  Qtantities 
of  pipe  are  the  same  with  both:  results  vary  because  of  the  different  unit  j^ieee  employed: 


Luqaeor 


Wing 


Difference  I 


Per 
cent 


Oifferenoe 
in  rate  per 
Mcu.K 


Pipe 

Labor  and  accessories. 

Rock  excavation 

Actual  paving  cut 


S746.577 
75*. 246 
111,537 
174,900 


1745,677 

405.955 

54.601 

201,795 


$258,290 
67,036 
26.895 


Totals I  11,786.259 

Paving  laid  over  mains :         805,950 


$1,497,828      $288,431 
670,716  !     135.235 


Interest,     Engineering,    and] 
inspection j 


$2,502,209 
177,249 


$2,168,543 
431.540 


$423,666 
254.291 


52 

104 

15 

10 
20 

19.6 

143 


$0.0258 
.0057 


.0254 


Totals I  $2,769,458 


$2,600.08') 


Attention  to  the  details  of  these  statements  is  now 
required. 

1.  It  will  be  noted  that  the  aggregate  of  all  costs  of  every 
kind  reached  by  Luqueer  is  $2,769,458.  That  obtained  by 
Wing  is  $2,600,083.  So  if  we  confine  ourselves  to  the  aggre- 
gate result  there  is  not  a  very  startling  difference  between 
the  two.     Tt  is  in  the  details  that  we  find  matter  of  interest. 
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2.  In  the  matter  of  labor  and  accessories  in  pipe  laying, 
Luqueer's  total  is  $754,245;  Wing's  is  $495,955:  a  differ- 
ence of  $258,290.  Hence  Luqiieer^s  estimate  is  62  per  cent 
higher  than  that  of  Wing. 

3.  Luqueer^s  estimate  for  rock  excavation  is  $111,537. 
That  of  Wing  is  $54,501.  Luqueer's  estimate  exceeds  that 
of  Wing  by  $57,036,  a  difference  of  104  per  cent. 

4.  It  is  undisputed  that  a  certain  amount  of  mains  was 
laid  under  the  pavement.  Luqueer  finds  the  cost  of  cutting 
and  replacing  pavement  to  be  $174,900;  Wing,  $201,795: 
Wing  exceeding  Luqueer  by  $26,895,  a  difference  of  15  per 
cent. 

5.  In  the  matter  of  interest  during  construction,  engineer- 
ing, and  inspection,  Mr.  Luqueer  thinks  $177,249  is  the 
right  amount,  while  Mr.  Wing's  tables  disclose  for  the  same 
matters  $431,540:  a  difference  of  $254,291,  equivalent  to 
143  per  cent  excess  over  Luqueer's  figures. 

The  practical  effect  upon  the  Company  and  upon  con- 
sumers of  these  variations  in  the  unit  prices  should  be  care- 
fully noted. 

The  rule  of  law  as  laid  down  by  the  United  States 
Supreme  Court  is  that  a  return  upon  the  fair  value  of  less 
than  6  per  cent  per  annum  is,  if  enforced  by  the  Public 
Service  Commission,  confiscation,  to  a  greater  or  less  extent, 
of  the  property  of  the  company.  It  seems,  therefore,  that 
for  every  $100,000  of  property  value,  the  Company  is 
entitled  to  a  return  from  its  consumers  for  the  use  of  capital 
of  $6000.  It  so  happens  that  the  amount  of  gas  which  it 
is  selling  annually  is  in  the  neighborhood  of  600,000  thou- 
sand cubic  feet.  One  cent  for  each  thousand  cubic  feet  of 
gas  sold  produces  a  return  of  $6000 ;  hence  every  variation 
of  $100,000  in  the  value  of  the  property  of  the  Company 
upon  which  it  is  entitled  to  a  return  of  6  per  cent  produces 
a  variation  of  almost  exactly  one  cent  per  thousand  cubic 
feet  in  price.  Applying  this  to  the  difference  between  the 
total  cost  of  labor  and  accessories  given  by  Luqueer  and 
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Wing,  namely  $258,290,  we  find  that  thia  difference  would 
produce  a  variation  in  price  to  the  consumer  of  2.58  cents 
per  thousand  cubic  feet,  and  upon  the  rock  excavation  a 
variation  of  fifty-seven  hundredths  of  a  cent:  upon  the  two 
matters  the  total  variation  in  price  would  be  3.15  cents. 
Accordingly,  if  we  adopt  Mr.  Luqueer's  prices  for  labor  and 
accessories,  and  rock  excavation,  the  price  of  gas  must  be 
increased  over  that  which  would  be  proper  if  Wing's  unit 
prices  were  adopted,  the  sum  of  3.15  cents  per  thousand 
cubic  feet  Upon  its  total  output  for  1911,  this  would  result 
in  a  difference  to  the  Company  per  annum  of  $20,000.  The 
(^ompany  sold  to  the  City  in  the  year  1911  about  131,000 
thousand  cubic  feet,  and  the  difference  to  the  City  arising 
from  this  difference  in  price  per  thousand  cubic  feet  would 
have  been  $4126.  If  we  capitalize  the  excess  cost  to  the 
City  at  5  per  cent,  the  result  is  that  the  City  would  be 
obliged  to  pay  a  5  per  cent  return  upon  $82,500. 

These  aggregates  are  so  startling  that  we  are  necessarily 
required  to  examine  into  the  evidence  of  each  witness  to 
ascertain  how  he  justifies  himself.  Mr.  Luqueer  testifies 
that  he  is  in  the  employ  of  Humphreys  and  Glasgow,  con- 
sulting engineers,  and  has  been  since  1899 ;  that  he  is  secre- 
tary and  director  of  the  company;  and  in  addition  to  that, 
when  he  started  with  them  he  was  consulting  engineer,  and 
since  then  assistant  engineer.  It  does  not  appear  that  he 
has  ever  been  practically  engaged  in  field  work.  He  pre- 
pared most  of  the  tabular  statements  introduced  in  evidence 
by  the  Company,  and  upon  the  question  of  cost  of  labor  and 
accessories  in  pipe  laying  he  says  at  page  221  of  the  evi- 
dence: "  I  then  obtain  the  cost  of  laying  and  other  materials, 
then  carting,  and  add  to  that  the  cost  of  pipe  per  foot,  and 
arrive  at  a  total  cost,  to  which  I  add  10  per  cent  to  cover 
contingencies,  tools,  permits,  city  inspection  and  contin- 
gencies ;  and  arrive  at  a  final  price  per  foot  for  each  size  of 
pipe."  Further  on  he  says  that  the  statement  given  is 
"  based  on  actual  figures  with  the  exception  of  the  contin- 
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gency  item  to  which  I  have  just  referred.  The  various 
materials  that  go  into  the  laying  of  pipe,  such  as  lead,  etc., 
are  based  upon  what  they  could  supply  them  to  us  for." 

The  foregoing  is  all  that  I  am  able  to  find  disclosing  how 
Mr.  Luqueer  makes  up  this  unit  price.  Mr.  Wing  testifies 
that  he  is  a  civil  engineer  practicing  in  the  city  of  Buffalo 
and  the  surrpunding  country;  has  been  an  engineer  21  years, 
and  is  a  graduate  from  Cornell  University;  that  he  has  a 
g^ieral  practice  both  as  a  surveyor  and  as  a  contractor,  and 
supervision  of  contracts,  and  that  he  is  familiar  with  the 
cost  of  laying  pipe.  He  was  asked,  at  page  1103 :  "  In  con- 
sidering the  question  of  putting  the  mains  in  the  ground, 
what  physical  situation  did  you  assume  ? "  To  this  he 
answered:  **  I  assumed  a  situation  similar  to  what  I  would 
have  in  work  I  have  done  where  we  have  streets  in  villages 
that  are  unimpaired  by  excessive  traffic  and  where  the  vil- 
lage which  makes  the  contract  provides  every  convenience 
and  facility  for  you  to  operate  in  the  laying  of  your  system." 
Question:  "And  you  figure  in  the  actual  cost  on  that  basis? 
Upon  the  basis  of  what  it  is  actually  costing  you  now  in 
present  systems?"    Answer:  "Yes." 

He  further  says  that  the  figures  he  uses  are  on  the  basis 
of  what  it  is  costing  him  to  do  similar  work  at  the  present 
time,  or  as  of  the  1st  of  January,  1911.  He  says  that  he 
did  not  take  into  consideration  the  physical  obstacles  under 
the  pavement  which  exist  in  the  city  of  Buffalo,  referring  by 
this  to  water  pipes,  sewer  pipes,  and  the  like. 

It  will  be  seen  by  the  foregoing  somewhat  detailed  state- 
ment of  the  evidence  of  these  two  men  that  neither  of  them 
gives  us  any  assistance  in  determining  whether  the  conclu- 
sion which  he  has  reached  as  to  the  proper  imit  price  is  cor- 
rect or  incorrect,  beyond  his  bare  assertion  that  it  is  what 
he  finds  costs  to  be. 

The  Company,  in  the  investigation  of  1907,  discloses  how 
it  made  up  its  unit  price  of  21  cents  per  foot  for  labor  and 
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accessories  in  the  laying  of  4-inch  pipe,  and  the  following  art 
the  details: 

Special  caattnga 2.5  oenU 

JjtnA  and  cement 2 

QrMling 1 

Tools 1.5 

Miaoellaneous 2 

Ezcavaiinc  and  backfilling 12 


Total 2 1  t 

How  it  obtains  the  additional  10  cents  per  foot  in  the 
present  investigation  we  have  no  information.  Such  aston- 
ishing divergencies  as  those  noted  on  the  part  of  its  own 
witnesses  naturally  incited  the  Commission  to  pursue  its 
investigation  into  the  aggregate  unit  prices  for  labor  and 
accessories  in  other  fields,  and  the  following  are  some  of  the 
results  of  such  investigation. 

First,  an  examination  was  made  of  its  files  or  estimates 
submitted  by  gas  corporations  asking  for  capitalization  of 
expenditures  for  laying  mains.  A  company  of  large  experi- 
ence, careful  methods,  and  correct  accounting  habits,  filed 
in  the  year  1911  an  estimate  for  construction  in  the  yea  A 
1912  and  1913,  of  17,500  feet  of  4-inch  pipe,  at  an  esti- 
mated cost  complete  of  40  cents  per  foot;  the  Company's 
estimate  in  this  case  of  4-inch  pipe  complete  is  56  cents  per 
foot,  a  difference  of  40  per  cent.  A  further  estimate  was 
contained  in  the  paper  examined  for  8900  feet  of  6-inch 
pipe  at  56  cents  per  foot;  the  estimate  of  the  Company  in 
this  case  for  the  same  size  pipe  being  70  cents  per  foot,  a 
difference  of  25  per  cent.  Grenerally  speaking,  the  conditions 
for  laying  are  apparently  the  same  in  the  two  cities.  These 
marked  differences  in  estimates  induced  the  Commission  to 
examine  the  actual  costs  of  laying  of  two  large  gas  compcmies 
situate  in  different  cities  in  the  Second  District.  A  careful 
analysis  was  made  of  their  books,  and  the  following  is  the 
actual  cost  of  4-inch  pipe  complete  laid  in  the  city  which 
will  be  termed  "A"  during  the  years  given : 

Number  of  Labor  MaUriaU  reCal 

/««( laid  per  fool  per  foci  per  feei 

1009 38.615  10.188  10.251  $0,439 

1910 34,999  .137  .338  .475 

1911 22,724  .234  .294  .528 
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The  following  shows  the  lengths  of  pipe  laid  in  city  "  B  " 
during  the  years  named,  with  the  labor  cost  per  foot  for 
4-inch  pipe: 

Number  <4  Labor 

ftei  laid  per  foid 

1£08 15,809  10.174 

1910 69,688  .165 

1911 25,627  .166 

The  labor  cost  for  diflferent  jobs  in  city  '*  B  "  for  4-inch 
pipe,  the  material  excavated  being  clay,  was  as  follows: 
17.01  cents,  7.09  cents,  15.19  cents,  10.80  cents,  38.59  cents. 

The  following  table  is  a  statement  of  the  cost  complete  of 
6-inch  pipe  in  city  "  A  "  for  the  years  named : 

Number  of  Labor  MateriaU  Total 

feet  laid  per  foot        p^  foot  per  foot 

1909 63,265  10.208         SO. 351  10.559 

1910 103,635  .18               .412  .592 

1911 74,432  .175             .393  .668 

The  following  is  the  labor  cost  per  foot  for  6-inch  pipe  in 
city  "B": 

Number  of  Lab 'r 

feet  laid  per  foot 

1908 316  $0.29 

1910 11,893  .234 

1911 4,535  .197 

The  labor  cost  per  foot  for  laying  6-inch  pipe  in  clay  in 
city  "B  "  on  different  jobs  is  as  follows:  36.92  cents,  17.43 
cents,  17.40  cents,  35.80  cents. 

Attention  is  called  to  some  of  the  curious  and  anomalous 
results  disclosed  by  the  foregoing  tables.  The  labor  price  per 
foot  in  city  "A"  for  the  laying  of  4-inch  pipe  was  18.8 
cents  in  1909,  13.7  cents  in  1910,  and  23.4  cents  in  1911. 
The  cost  per  foot  for  labor  in  the  laying  of  6-inch  pipe  in 
1909  was  20.8  cents,  being  2  cents  more  than  the  cost  per 
foot  for  4-inch  pipe.  The  labor  cost  for  6-inch  pipe  in  1910 
was  18  cents,  being  4.3  cents  more  than. the  cost  of  4-inch 
pipe.  The  labor  cost  for  6-inch  pipe  in  1911  was  17.5  cents, 
as  against  23.4  cents  cost  of  laying  4-inch  pipe,  thus  making 
the  cost  of  labor  for  laying  6-inch  pipe  5.9  cents  less  than 
the  cost  of  laying  4-inch  pipe.  The  quantities  in  both  cases 
were  very  considerable,  being  22,724  feet  of  4-inch  pipe,  over 
4  miles;  and  74,432  feet  of  6-inch  pipe,  over  14  miles. 
Vol.  Ill  — 20 
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So  the  labor  cost  for  laying  4riiich  pipe  in  1911,  in  city 
''A,"  was  23.4  cents,  as  against  16.6  cents  in  city  '^  B  ".  In 
1910,  in  city  "A,"  it  cost  13.7  cents,  as  against  16.5  cents  in 
city  "  B  ".  In  1910,  in  city  "A,"  the  labor  cost  of  laying 
4-inch  pipe,  103,635  feet,  was  18  cents,  as  against  a  labor 
cost  of  23.4  cents  for  laying  11,893  feet  in  city  "  B  ". 

Further  analyses  of  other  cities  and  costs  would  neither 
add  to  nor  detract  from  the  force  of  the  forgoing.  Esti- 
mates of  engineers  are  necessarily  derived  from  actual  experi- 
ence in  practical  work.  Just  what  estimate  an  engineer 
would  make  from  the  foregoing  it  is  impossible  to  say: 
doubtless  it  would  depend  largely  upon  the  mental  charac- 
teristics of  the  engineer. 

Since  in  guessing  at  reproduction  cost  the  tribunal  chained 
with  that  pleasure  is  compelled  to  depend  upon  estimates  of 
engineers,  the  Commission,  after  studying  upon  actual  costs, 
concluded  to  investigate  further  into  the  estimates  of  engi- 
neers as  to  the  particular  point  now  under  consideration, 
namely  the  cost  of  labor  and  accessories  in  laying  gas  mains, 
including  therein  the  total  cost  of  everything,  pipe  laid  com- 
plete, except  the  cost  of  straight  pipe.  It  accordingly  has 
assembled  for  this  class  of  work  the  estimates  of  seven  engi- 
neers :  three  of  them  witnesses  in  this  case ;  three  from  whom 
estimates  have  been  obtained  by  the  Commission  outside  of 
the  evidence,  such  estimates  being  obtained  independently 
one  from  the  other  so  that  neither  knew  the  estimate  of  any 
other ;  and  one  the  estimate  of  an  engineer  employed  by  the 
Gas  company  and  its  predecessors  for  many  years,  which  esti- 
mate is  found  in  an  affidavit  filed  by  the  Company  in  March, 
1900,  before  the  State  Board  of  Tax  Commissioners.  This 
aflSdavit  was  put  in  evidence  in  this  case  and  is  before  the 
Commission  for  what  it  is  worth.  In  it  are  contained  suf- 
ficient data  to  enable  the  Commission  to  figure  out  with 
accuracy  the  unit  price  for  labor  and  accessories  which  must 
have  been  adopted  by  the  affiant. 
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It  should  be  remarked  that  this  unit  price  per  foot  for 
labor  and  accessories  as  given  by  the  different  engineers  may 
not  relate  to  exactly  the  same  conditions  of  digging.  It  is 
probably  true  that  there  are  some  variations  in  the  minds 
of  the  different  engineers,  but  the  utmost  pains  has  been 
taken  to  bring  them  to  exactly  the  same  basis  so  far  as 
possible;  and  the  variations,  if  any,  in  the  minds  of  the 
engineers  as  to  this  point  are  no  greater  and  not  as  great  as 
will  appear  between  different  engineers  sworn  as  witnesses. 

The  following  table  shows  the  size  of  pipe  in  inches  and 
the  estimate  per  foot  for  labor  and  accessories  of  each  engi- 
neer, given  in  cents  and  fractions  of  a  cent: 


Diff. 

higheai 

and 

1 

« 

S 

4 

6 

e 

7 

lou>e$t 

2 

9.4 

15.6 

18  2 

16 

8.8 

3 

21.2 

18.25 

27 

24.1 

21 

32.8 

14.55 

4 

20 

18.75 

25.9 

31.6 

22.3 

30 

33.8 

15.05 

6 

21.5 

23.54 

31.66 

35.48 

36.9 

38 

45.8 

24.3 

8 

23.4 

27.02 

35.47 

47 

48.6 

47 

64.38 

31.29 

10 

23.6 

34.48 

43.58 

54 

63.3 

65 

60 

39.7 

12 

29.4 

41 

56.6 

63 

116.3 

66 

66.8 

86.9 

16 

44.5 

55.54 

78.24 

89 

163.2 

74 

85 

118.7 

20 

62.5 

68 

108.1 

112 

204.3 

109 

116 

151.8 

24 

78.96 

120.16 

144 

142 

65.04 

It  will  be  observed  that  the  unit  prices  per  foot  range 
from  18.25  cents  to  32.8  cents  for  3-inch  pipe;  from  18.75 
cents  to  33.8  cents  for  4-inch  pipe;  from  21.5  cents  to  45.8 
cents  for  6-inch  pipe;  from  23.4  cents  to  54.33  cents  for  8-inch 
pipe;  from  23.6  cents  to  63.3  cents  for  10-inch  pipe;  from 
29.4  cents  to  116.3  cents  for  12-inch  pipe;  from  44.5  cents 
to  163.2  cents  for  16-inch  pipe;  from  52.5  cents  to  $2.04 
for  20-inch  pipe;  and  from  78.96  cents  to  $1.44  for  24-inch 
pipe. 

The  remarkable  differences  disclosed  by  this  table  call  for 
no  comment.  They  did,  however,  excite  some  interest  as  to 
how  such  differences  could  occur,  and  accordingly  further 
analysis  was  made  of  the  details  of  prices  for  each  character 
of  work  making  up  the  total  of  labor  and  accessories.  The 
following  table  is  an  analysis  of  such  details  of  two  of  the 
engineers  with  reference  to  the  matter  of  specials,  excavation 
and  backfill,  and  hauling  pipe.     The  sizes  of  pipe  are  given 
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in  each  case  and  the  unit  prices  used  by  each  engineer  are 
placed  in  columns  "A"  and  "  B  "  respectively. 

V  s'  J*         10'         ir         If  ttr 

A  B    ,  A  B  A  B^ABABABAB 

Speciab 7  9  16  U  22  19     29     26     76     38       1.10    48      1.36  6S 

Excavation  and 

backfiU 7.5  23.6  9  31.8  10.5  33.4  10.5  33.6  14.5  35.117.4      44    22.5   51.6 

Hauling  pipe...    1  5         1.6     7         2.3  8       3      10       3.8  30       5.8     48      8.4    70 

The  results  of  two  of  the  discrepancies  shown  in  the  fore- 
going table  are  worthy  of  attention.  The  difference  for 
excavation  and  backfill  on  4-inch  pipe  is  16.6  cents  per  foot. 
The  Company  has  1,014,726  feet  of  4-inch  pipe,  and  accord- 
ingly the  difference  between  the  two  engineers  as  to  the  cost 
of  excavation  and  backfill  is  $163,370.  On  6-inch  pipe  the 
difference  is  22.8  cents  per  foot.  The  length  of  6-inch  pipe 
is  414,421  feet,  and  the  difference  in  cost  between  the  two 
is  $91,488:  making  a  total  difference  for  these  two  sizes 
of  pipe  alone  of  $254,858.  This  would  make  a  difference 
in  the  rate  of  2^2  cents  per  thousand  cubic  feet,  and  hence 
upon  an  estimated  output  of  600,000  thousand  cubic  feet 
vv^ould  make  a  difference  in  the  revenues  of  the  Company  of 
$15,000  a  year. 

Inquiry  into  actual  costs  and  engineers'  estimates  not 
proving  as  thoroughly  satisfactory  as  a  person  of  conscien- 
tious mind  would  require,  it  was  then  believed  that  possibly 
reference  to  the  bids  of  experienced  contractors  on  work 
would  throw  some  light  upon  this  question  of  unit  prices. 
This  Commission  has  occasion  to  pass  upon  bids  of  very 
many  contractors  for  various  classes  of  work  in  grade  cross- 
ing elimination  cases.  Reference  to  those  bids  was  then 
made  to  see  whether  there  was  any  common  opinion  among 
contractors  of  large  experience  as  to  the  cost  of  plain  and 
simple  kinds  of  work  and  materials.  In  the  tables  which 
follow  there  should  be  no  comparison  between  bids  upon 
•different  works.  The  comparison,  to  be  fair,  should  be 
simply  between  the  highest  and  lowest  bids  in  a  given  case, 
since  the  conditions  in  the  different  cases  may  differ 
materially. 
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The  following  table  shows  the  minimum  and  maximum 
bids  in  cents  for  structural  steel  used  in  bridge  work  and 
the  percentage  increase  of  maximum  oyer  the  minimum  bid : 


Min,hid 
ieenU) 
2.42 
1.97 
l.OS 
2.43 
2.28 
2.15 
2.6 
2.17 
3.12 
4.2 
2.19 
2.50 
2.60 
2.80 

Plain  mass  concrete  is  another  article  upon  which  it  might 
be  reasonable  to  expect  some  uniformity  of  unit  prices.  The 
following  table  shows  the  maximum  and  minimum  bids  sub- 
mitted in  thirteen  different  cases.  The  prices  are  per  cubic 
yard,  and  the  difference  and  percentage  of  difference  are 
stated. 


Percentao* 

incretue  of 

maximum 

Max.  hid 

over  mini- 

Z^^ 

mum  bid 

37.6 

2.47  structural  flteel 

25.4 

3.13  caatiron  work 

58 

2.91 

15.6 

3.00 

29 

2.97 

38.1 

3.51 

35.0 

2.75 

26.7 

3.64 

16.6 

6.10 

46.2 

2.60 

18.7 

3.04 

21.6 

3.15 

21.0 

3.54 

26.4 

Percent 

Maximum 

Minimum 

Difference 

difference 

S12.00 

$8.50 

83.50 

41.2 

10.00 

7.30 

2.70 

37.0 

17.00 

6.75 

10.26 

162.0 

6.75 

5.00 

1.76 

36.0 

8.00 

6.00 

2.00 

33.3 

11.30 

6.50 

4.80 

73.9 

7.S0 

6.50 

2.00 

36.4 

7.00 

5.40 

1.60 

29.6 

9.00 

6.70 

2.30 

34.4 

7.50 

6.00 

1.60 

25.0 

7.75 

6.00 

1.75 

29.2 

9.60 

8.00 

1.60 

20.0 

10.00 

7.60 

2.50 

33.3 

The  following  table  discloses  the  difference  between  the 
maximum  and  minimum  bids  for  six  cases  of  ordinary  brick 
pavement  per  square  yard,  the  specifications  being  the  same 
in  each  case : 


Maximum 
S3.00 

3.25 

6.00 

2.25 

3.40 

3.10 


Minimum 
82.50 
2.00 
2.25 
2.10 
2.00 
2.72 


Difference 

SO. 50 

1.26 

2.75 

.16 

1.40 


Per  een  i 

increase 

20.0 

62.5 

122.2 

7.1 

70.0 

14.0 
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The  following  table  discloses  the  bids  received  in  seven 
cases  for  common  earth  excavation  per  cubic  yard: 


Percmi 

Maximum 

Minimum 

Difference 
$0.83 

difermee 

SI.  25 

$0.42 

197.4 

.76 

.35 

.40 

114.3 

1.50 

.48 

1.02 

212.7 

1.60 

.50 

1.10 

220.0 

.62 

.47 

.16 

31.9 

1.00 

.45 

.56 

122.2 

.90 

.63 

.27 

42.8 

The  following  table  shows  the  maximum  and  minimum 
prices  per  square  foot  in  five  cases  for  ordinary  concrete 
sidewalk : 

Percent 


Maximum 

Minimum 

Difference 

inereaee 

$0.26 

$0.15 

$0.10 

66.7 

.35 

.16 

.19 

118.8 

.45 

.13 

.32 

246.1 

.20 

.15 

.05 

33.3 

.40 

.14 

.26 

186.8 

The  following 

table  discloses  the 

maximum 

and 

minimum 

bids  for  concrete  curbing  per 

lineal  foot : 

Pereenl 

Maximum 

Minimum 

Difference 
$0.35 

increase 

$0.50 

$0.15 

233 

.80 

.25 

.55 

220 

.90 

.60 

.30 

50 

We  have  gone  at  some  length  into  the  question  of  unit 
prices  because  of  its  tremendous  importance  in  the  valuation 
of  property  upon  the  theory  of  reproduction  cost.  We  have 
shown  how  with  the  enormous  quantities  involved  in  large 
properties  small  variations  in  unit  prices  will  make  large 
differences  in  aggregate  results,  which  must  affect  materially 
and  very  seriously  the  price  to  the  public  and  the  return  to 
the  company.  The  theory  of  reproduction  cost  as  the  value 
of  the  property  is  not  one  to  be  depended  upon.  However 
correct  or  incorrect  in  theory  reproduction  coat  as  represent- 
ing the  value  of  an  existing  property  may  be,  it  obviously 
can  not  be  used  so  as  to  produce  a  result  which  is  just  and 
reasonable  imless  both  the  quantities  and  unit  prices  are 
reasonably  satisfactory.  In  the  case  of  many  articles,  unit 
prices  are  easily  ascertainable.  In  the  case  of  many  other 
articles,  and  in  the  case  of  labor  costs,  as  is  shown  above, 
they  are  extremely  uncertain  and  produce  results  which  are 
so  discordant  as  to  be  amazing.     In  this  case,  the  Company 
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claims  the  total  value  of  its  street  mains  to  be  $2,854;299, 
and  the  total  value  of  its  services  $860,434:  a  total  of 
$3,714,733.  This  total  value  is  based  on  the  theory  of 
reproduction  cost.  The  total  of  all  the  other  tangible  prop- 
erty of  the  Company  is  claimed  by  it  as  only  $2,274,217, 
as  against  this  $3,714,733.  Of  this  total,  $1,306,564  is  for 
the  matter  of  re-paving  over  mains  and  services,  over 
$1,000,000  of  which  is  for  paving  performed  after  the  mains 
and  services  were  laid.  Upon  the  reproduction  cost  theory 
this  item  can  not  be  disregarded.  Discussion  of  this  matter 
elsewhere  results  in  a  total  rejection  of  this  claim  for  re-pav- 
ing. The  Company  claims  the  reproduction  cost  of  its  street 
mains,  including  therein  structural  cost,  engineering,  super- 
vision, and  interest,  to  be  the  sum  of  $1,849,324. 

The  foregoing  discussion  discloses  that  neither  the  evi- 
dence in  the  case  nor  the  outside  investigations  undertaken 
by  the  Commission,  nor  both  together,  can  afford  any  rea- 
sonable or  satisfactory  solution  of  what  the  actual  reproduc- 
tion cost  of  these  mains  would  be.  Any  attempt  to  fix  the 
same  would  not  rise  above  the  dignity  of  a  guess,  and  that 
guess  would  be  clouded  and  confused  by  the  evidence  before 
US-  The  Commission  must  decline  to  make  such  a  guess.  It 
has  no  evidence  as  to  the  general  character  and  conditions 
of  the  soil  to  be  encountered  in  making  excavations;  there 
is  nothing  to  show  how  much  clay,  how  much  loam,  how 
much  hardpan,  how  much  rock,  how  much  gravel,  would  be 
encountered  in  the  laying  of  411  miles  of  pipe;  there  is 
nothing  showing  what  the  cost  of  labor  would  be.  No  engi- 
neer sworn  before  us  knows  anything  about  the  conditions 
to  be  encountered  of  soil  or  obstructions  in  the  streets.  The 
actual  costs  referred  to  by  the  engineers  sworn  in  the  case 
are  costs  incurred  under  conditions  which  may  or  may  not 
be  the  same  as  those  in  the  streets  of  Buffalo.  Actual  costs 
when  obtained  in  other  cities  are  practically  as  discrepant 
as  the  estimates  of  engineers;  and  in  fact  it  must  be  that 
actual  costs  are  discrepant  to  a  great  degree,  since  the  esti- 
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mates  of  engineers  are  necessarily  based  upon  actual  costs 
which  have  come  within  their  experience  and  observation. 
All  of  the  engineers  whose  estimates  are  given  are  straight- 
forward, competent  men,  and  they  had  a  right  to  rely  upon 
their  experience.  Their  experiences  have  varied,  and  what 
the  experience  would  be  in  re-laying  411  miles  of  pipe  in 
the  city  of  Buffalo  under  various  conditions  of  traffic,  soil, 
and  obstructions  under  the  surface  of  the  soil,  no  man  knows 
or  can  know  within  a  variation  of  hundreds  of  thousands  of 
dollars.  For  these  reasons,  the  Commission  is  unable  to  find 
definitely  what  the  fair  and  reasonable  reproduction  cost  of 
these  mains  would  be. 

COST  OF  CAPITAL 

In  its  estimate  of  the  reproduction  cost  of  its  property 
the  Company  submits  an  item  for  cost  of  capital,  $1,088,- 
175.  It  arrives  at  this  figure  in  the  following  manner.  The 
sum  total  of  all  other  reproduction  costs  of  the  property  is 
$6,166,325.  It  assumes  that  that  amount  of  money  would 
be  required  to  reproduce  the  property,  the  money  to  be 
secured  by  the  issue  of  bonds.  It  assumes  that  the  bonds 
would  have  to  be  sold  at  85  per  cent  of  their  face  or  par 
value.  In  order  to  produce  the  sum  of  $6,166,325  by  the 
sale  of  bonds  at  85,  bonds  to  the  amount  of  $7,254,500 
would  have  to  be  issued.  The  discount  of  15  per  cent  would 
equal  the  sum  of  $1,088,175,  which  is  the  assumed  cost  of 
capital. 

The  practical  results  of  an  allowance  of  this  item  as  a 
part  of  the  reproduction  cost  would  be  as  follows:  The 
$1,088,175  being  a  part  of  the  fair  value  of  the  Company's 
property  must  be  allowed,  under  the  decision  in  the  Consoli- 
dated Gas  case,  a  return  of  6  per  cent  per  annum.  Any- 
thing below  that  would  be  confiscation.  This  6  per  cent  per 
annum  would  be  $65,290.50.  Hence  the  Company's  reve- 
nues would  be  swelled  by  that  amount. 

Upon  the  amount  of  gas  sold  at  the  present  time  this 
would  involve  an  increase  in  the  rate  per  thousand  cubic 
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feet  of  approxinaately  8.8  cents.  Upon  the  amount  which 
is  sold  to  the  City  of  Buffalo  the  gross  amount  each  year 
would  be  approximately  $11,650. 

A  curious  result  of  this  method  of  obtaining  reproduction 
cost  should  not  be  overlooked.  The  assumption  is  that  the 
entire  reproduction  cost  is  $7,254,500.  Upon  this  the  Com- 
pany is  entitled  to  a  6  per  cent  return,  which  would  amount 
annually  to  the  sum  of  $435,270.  If  the  plant  were  con- 
structed entirely  v^ith  the  proceeds  of  bonds  according  to  the 
assumption  given  above,  and  such  bonds  bore  5  per  cent 
interest,  as  is  a  further  element  of  the  assumption,  the 
annual  interest  charge  would  be  $362,725.  This  produces 
the  following  result: 

BoturnB  xmid  by  the  oonsumer  at  0  per  cent $435,270 

Interest  paid  by  the  Company  upon  capital 362,725 

Ezceas  retained  by  the  Company S72,545 

This  is  1  per  cent  upon  $7,254,500,  and  to  produce  it 
upon  the  present  gas  sales  would  require  an  addition  to  the 
rate  of  approximately  12  cents  per  thousand  cubic  feet. 

This  would  be  a  return  to  the  stockholders  of  the  Com- 
pany without  having  invested  a  dollar  in  the  property. 

Such  results  as  the  foregoing  would  seem  to  demand  that 
good  reasons  should  be  adduced  in  favor  of  this  item  for 
cost  of  capital  before  it  can  be  allowed.  The  only  reason 
submitted  by  the  Company  in  favor  of  this  allowance  is 
that  if  a  new  plant  identical  in  all  respects  with  the  existing 
plant  were  to  be  constructed,  it  would  be  a  cost  which  would 
have  to  be  borne  by  the  corporation  or  its  stockholders. 

There  is  no  proof  that  any  such  cost  or  any  part  of  it  was 
incurred  at  any  time  by  the  people  constructing  the  existing 
plant,  and  upon  a  fair  view  of  the  history  of  the  constituent 
companies  the  evidence  is  overwhelming  that  no  such  cost 
was  ever  incurred.  The  evidence  is  also  conclusive  as  here- 
inbefore set  forth  that  the  parties  investing  their  capital  in 
the  plants  of  the  constituent  companies  have  been  abun- 
dantly rewarded  for  all  the  capital  they  actually  put  in. 
There  is  no  proof  that  anyone  is  proposing  to  reproduce  the 
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existing  plant ;  and  it  is  certain  that  if  the  present  plant  were 
wiped  out  and  a  new  gas  plant  in  the  city  of  Buffalo  were  to 
be  constructed,  it  would  not  be  a  reproduction  of  the  present 
plant.  It  is  equally  certain  that  if  any  person  were  propos- 
ing to  purchase  the  present  plant,  this  item  of  cost  of  capital 
would  form  no  part  of  the  basis  of  the  offer.  This  follows 
from  the  fact  that  neither  of  the  parties  who  were  proposing 
to  buy  the  plant  in  1897  figured  into  their  estimate  of  value 
any  such  sum.  The  syndicate  represented  by  Dr.  Hum- 
phreys was  ready  to  pay  $4,500,000.  If  we  assume  that 
$1,000,000  of  this  was  cost  of  capital,  we  would  leave  all 
the  other  aggregates  of  cost  at  that  time  only  $3,500,000. 
It  is  quite  clear  from  the  foregoing  figures  submitted  that 
cost  of  capital  did  not  cut  any  such  figure  in  1897  as  it 
does  now. 

It  is  true  that  in  authorizing  stock  and  bonds  for  the  con- 
struction of  a  new  plant  a  reasonable  amount  for  the  cost 
of  capital  is  allowed  by  the  way  of  discount  on  bonds,  by  this 
Commission.  It  is  also  true  that  under  the  rules  laid  down 
in  the  uniform  system  of  accounts  prescribed  by  the  Com- 
mission, such  cost  of  capital  is  to  be  amortized  from  earn- 
ings during  the  term  of  the  bonds.  It  is  an  actual  expense 
incurred  by  the  company  for  which  it  must  receive  a  return- 
In  the  present  case,  no  such  expense  has  been  incurred  by 
the  Company,  and  that  it  should  be  permitted  to  receive  a 
return  of  $65,290  per  year  for  an  expense  which  it  never 
incurred  is  not  entirely  harmonious  with  our  ordinary 
notions  of  justice  and  reasonableness.  When  we  add  to  this 
the  fact  that  the  persons  who  put  in  the  capital  which  con- 
structed this  plant  received  more  than  abundant  returns 
thereon  —  returns  which  ran  as  high  as  15  to  17  per  cent 
per  year  —  and  then  add  to  that  capital  actually  put  in  the 
sum  of  $1,000,000  in  order  to  entitle  them  to  further  returns 
thereon,  we  have  something  which  would  seem  to  demand  no 
further  discussion. 
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LEGAL  AND  ORGANIZATION  EXPENSES 
The  Company  submits  as  a  part  of  the  reproduction  cost 
of  its  property  the  item  of  legal  and  organization  expenses, 
$61,052.  This  amount  is  reached  by  assuming  that  the  cost 
of  all  the  property  before  reaching  this  item  is  $6,105,273, 
and  then  the  l^al  and  organization  expenses  are  assumed 
to  be  1  per  cent  of  this  sum,  or  $61,052.  There  is  no  proof 
whatsoever  that  the  legal  and  organization  expenses  of  the 
new  company  would  amount  to  this  sum.  There  is  no  proof 
that  the  legal  and  organization  expenses  of  the  constituent 
companies  amounted  to  any  such  sum,  or  to  any  sum 
which  is  not  fully  represented  in  the  capital  stock  of  those 
companies.  There  is  no  proof  of  the  reorganization  expenses 
which  were  incurred  in  the  consolidation  of  the  constituent 
companies,  even  if  it  be  assumed  that  such  expenses  were  a 
proper  charge  to  capital  account.  Beyond  the  bare  expres- 
sion of  opinion,  possibly,  that  this  is  a  fair  amount  as  com- 
pared with  actual  expenses  elsewhere,  without  proving  in 
any  respect  what  the  expenses  were  or  the  circumstances 
under  which  the  services  were  performed,  there  is  nothing  to 
justify  a  1  per  cent  charge,  more  than  there  would  be  to 
justify  a  2  per  cent  charge  or  one-half  of  one  per  cent 
charge.  It  is  possible  that  in  some  view  of  this  case  an  item 
should  be  allowed  for  organization  expenses.  That  will  be 
more  properly  discussed  in  connection  with  such  items  gen- 
erally in  the  case  of  a  company  which  has  been  long  in 
existence,  and  reaping  great  profits  in  the  past,  as  is  the 
ease  with  this  Company.  The  item  as  it  stands  should  be 
disallowed,  without  however  at  this  time  passing  upon  the 
question  of  whether  some  amount  should  not  be  considered. 

NATURAL  GAS  COMPETITION 
A  great  deal  has  been  said  in  this  case  regarding  the 
effect  upon  the  Company  of  competition  in  the  sale  of  natural 
gas  for  illuminating  purposes.     The  material  facts  appear 
to  be  substantiallv  as  follows : 
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Natural  gas  was  introduced  into  Buffalo  about  the  year 
1888.  The  franchise  granted  to  the  Natural  Gas  company 
by  the  City  prohibits  the  use  of  natural  gas  for  illuminating 
purposes.  As  a  matter  of  fact,  all  residents  of  the  city  of 
Buffalo  taking  natural  gas  use  it  for  illuminating  if  they  so 
desire.  It  comes  in  direct  competition  with  the  mani^ac- 
tured  gas  supplied  by  the  applicant  on  a  large  number  of 
streets.  It  is  sold  at  30  cents  per  thousand  cubic  feet  net, 
and  makes  a  desirable  illuminant  when  used  with  a  Wels- 
bach  burner.  The  Company  has  lost  many  consumers  by 
reason  of  this  competition.  It  has,  however,  ext«ided  its 
mains  since  1896  to  1910  a  distance  of  only  about  66  miles, 
and  this  presumably  in  the  outlying  districts  as  the  city 
has  grown. 

The  effect  upon  the  gas  output  of  the  Company  and  its 
revenues  can  best  be  seen  by  the  following  figures:  In 
1889  all  the  constituent  companies  had  12,606  meters  in 
use,  and  their  net  sales  amounted  to  402,402,020  cubic  feet. 
The  consumption  of  manufactured  gas  increased  steadily 
from  that  time  on  until  1896,  when  the  number  of  meters  in 
use  of  all  the  constituent  companies  was  17,906,  and  the 
sales  amounted  to  633,540,816  cubic  feet.  This  year  of 
1896  showed  the  maximum  amount  of  sales  by  the  three  con- 
stituent companies.  In  the  year  1897  there  was  a  drop  of 
some  19,000,000  cubic  feet  from  1896,  and  in  1898  the  sales 
amounted  to  561,709,985  cubic  feet;  and  in  the  year  1900 
the  lowest  point  was  reached  of  15,580  meters  in  use  with 
sales  of  506,295,178  cubic  feet. 

There  is  nothing  in  the  evidence  which  shows  what 
occasioned  this  falling  off  at  that  time,  but  it  may  be 
assumed  that  it  was  owing  to  extensions  of  gas  mains  by  the 
Natural  Gas  company.  Nothing  else  has  been  brought  to 
our  attention  which  would  explain  the  considerable  change. 
From  that  time  on  there  has  been  a  steady  increase  in  sales 
until  in  the  year  ended  December  31,  1910,  the  sales 
amounted  to  633,515,753  cubic  feet. 
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A  comparison  of  the  business  of  the  Company  in  1910 
with  the  business  in  1896^  the  maximum  amount  reached 
before  the  natural  gas  competition  reached  its  highest  point, 
is  shown  by  the  following  comparative  table,  in  thousands  of 
M  cubic  feet: 

1896  1910 

Private  conatunen 531,271  510,060 

aty  lamjpe 89,976  97,271 

atybuifiLags 11,701  26,185 

Total  aale« 632,948  633,516 

Used  by  company 3,136  4,003 

Unaccounted  for 73,977  107,044 

Total  sent  out 710,062  744,565 

Receipts  from  sales S638.292        $625,602 

Meters  in  service 17,651  20,125 

Miles  of  mains 345  411 

It  will  be  seen  from  this  table  that  the  total  sales  of  gas 
in  1910  were  very  slightly  in  excess  of  those  in  1896.  The 
total  send-out  was  larger  owing  to  the  large  amount  of  unac- 
counted for  gas.  The  receipts  from  sales  were  nearly  $13,000 
less  in  1910  than  in  1896,  but  this  is  owing  to  the  fact  that  in 
the  latter  year  the  gas  sold  to  the  City  was  charged  at  95 
cents  per  thousand  cubic  feet,  and  in  1896  at  $1  per  thou- 
sand. The  number  of  meters  in  service  had  increased  from 
17,651  in  1896,  to  20,123  in  1910. 

Practically,  therefore,  the  business  in  1910  was  of  the 
same  magnitude  as  that  of  1896.  The  report  of  the  Com- 
pany for  the  year  1911  shows  a  still  further  but  slight 
increase. 

WORKING  CAPITAL 

The  Company  in  its  brief  and  in  all  of  its  calculations 
assumes  that  it  has  a  working  capital  of  $150,000  upon 
which  it  is  entitled  to  a  return.  It  seems  to  be  necessary  to 
call  attention  to  the  fact  that  working  capital  consists  of 
property  of  some  kind  owned  and  used  by  the  Company  in 
its  business  which  is  not  elsewhere  inventoried  and  appraised, 
and  that  if  it  has  not  any  such  property  there  can  be  nothing 
in  the  nature  of  working  capital  which  can  be  placed  in  the 
inventory  and  upon  which  a  return  can  be  based.  This 
remark  is  necessary  in  view  of  the  fact  that  the  Company's 
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exhibit  showing  how  it  arrives  at  the  sum  of  $150,000  work- 
ing capital  concludes  as  follows: 

Amount  required  to  bring  net  working  capital  up  to  $150,000, 
$110,510.65. 

The  witness  called  by  the  Company  in  explanation  of  this 
exhibit  says,  among  other  things: 

In  other  words,  I  feel  that  we  should  have  free  as  liquid  capital  to 
oonduRt  this  business  not  less  than  $150,000,  and  if  we  do  not  have  it, 
and  we  have  not  at  the  present  time  because  we  have  exhausted  it, 
as  I  will  explain,  etc. 

He  again  says,  at  page  1063  of  the  evidence: 
We  have  used  up  practically  all  of  our  working  capital. 

This  evidence  would  seem  to  dispose  of  the  question  of 
working  capital  without  further  discussion,  but  a  few  other 
facts  should  properly  be  considered  in  this  connection.  The 
exhibit  placed  in  evidence  by  the  Company  is  too  volumi- 
nous to  quote  in  full  at  this  place.  It  does,  however,  con- 
tain the  following: 

Quick  assets  exceed  floating  debt,  $39,480.35. 

This  would  show  that  the  Company  actually  has  prac- 
tically $40,000  of  working  capital,  providing  the  statement 
is  made  on  the  correct  basis  and  embodies  correct  figures. 
Also  it  contains  an  inventory  of  stock,  materials,  and  sup- 
plies on  hand,  showing  that  all  are  inventoried  at  the  sum 
of  $71,743.95.  Stock,  materials,  and  supplies  on  hand 
clearly  constitute  working  capital,  and  might  very  well  be 
treated  as  such  in  this  connection  but  for  the  fact  that  upon 
the  other  side  of  the  account  the  Company  has  bills  payable 
amounting  to  $75,000,  and  it  charges  in  its  operating 
expenses  the  interest  upon  these  bills  payable  at  6  per  cent. 
It  is  clear  that  if  this  interest  is  allowed  in  operating 
expenses  there  can  be  no  allowance  for  the  stock,  materials, 
and  supplies  as  working  capital.  If  the  latter  are  allowed 
as  working  capital,  then  the  interest  charged  in  operating 
expenses  must  be  stricken  out  so  that  the  matter  is,  as  the 
witness  says,  "  six  of  one  and  half  a  dozen  of  the  other  *'. 
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It  will  be  simpler  to  leave  the  interest  in  operating  expenses, 
and  therefore  the  stock,  materials,  and  supplies  can  not  be 
treated  as  working  capital.  The  exhibit  is  not  made  up, 
however,  on  the  correct  basis.  The  quick  assets  exceed 
the  floating  debt  by  $39,489.35,  and  this  is  assumed  to  be 
working  capital.  The  assets,  however,  contain  the 
following: 

Treasury  bonds  covering  plant  paid  for  from  .working  capital, 
$95,000  par  value.    Market  price,  64:  $60,800. 

The  treasury  bonds  are  the  bonds  of  the  Company  whi(ih 
have  never  been  issued  and  hence  are  not  an  asset  at  all. 
The  statement  quoted  shows  clearly  that  they  are  placed  in 
the  exhibit  representing  "  plant  paid  for  from  working 
capital,"  and  hence  the  amount  is  necessarily  included  in 
some  other  place  in  property  which  is  inventoried  and 
allowed  for.  This  of  course  is  a  fundamental  error,  since 
nothing  should  appear  in  working  capital  which  is  inven- 
toried elsewhere.  As  a  conclusion  from  this,  the  quick 
assets  do  not  exceed  floating  debt  but  are  less  by  some 
$21,000. 

The  statement  is  also  faulty  in  principle  in  other  respects, 
but  it  is  unnecessary  to  go  into  it,  since  the  Company  has 
entirely  failed  to  show  any  working  capital  in  use  except 
stock,  materials,  and  supplies  which  are  hereinbefore  dis- 
cussed. 

In  this  connection  it  should  be  observed  that  the  balance 
sheet  of  the  Company  for  the  year  ended  December  31, 
1911,  discloses  that  it  then  had  consumers'  deposits  to  the 
amount  of  $78,390.57.  This  is  not  held  separate  and  apart 
as  a  trust  fund  but  is  represented  somewhere  in  its  floating 
capital,  so  that  very  clearly  it  has  a  working  capital  to  the 
amount  of  these  deposits.  It  is  true  that  it  is  liable  for 
interest  upon  these  deposits,  but  that  interest  when  paid  may, 
for  the  purposes  of  this  case,  be  treated  as  part  of  operating 
expense,  so  that  to  all  practical  intents  and  purposes  it  has 
this  amount  of  working  capital  on  hand. 
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PEOPLES  GAS  LIGHT  AND  COKE  COMPANY  PLANT 

The  history  of  the  acquisition  of  this  plant  has  beea 

hereinbefore  given  in  full.     The  Company  values  this  plant 

at  $558,670.     The  following  is  a  statement  of  the  details  of 

the  valuation: 

Land $60,000.00 

Buildings 67,8si4.58 

Manufacturing  apparatus  and  holders 287, 172.00 

Mains 60.715.89 

Services 3.7M.O0 

Meters , 1,785.00 

Re-paving  over  mains 11.255.00 

Sundry  intangibles 68, 123.53 

Total $558,670.00 

It  treats  this  plant  for  all  the  purposes  of  this  case  pre- 
cisely as  though  it  were  the  owner,  whereas  the  City  claims 
that  the  plant  should  practically  be  thrown  out  of  consid- 
eration. The  question  involved  is  peculiar  and  exceedingly 
difficult  of  solution  in  a  just,  reasonable,  and  satisfactory 
manner. 

The  property  is  not  owned  by  the  Company.  It  is  owned 
by  a  corporation,  the  Peoples  Gras  Light  and  Coke  Company, 
nearly  all  of  whose  stock  and  bonds  are  owned  by  the  Buffalo 
Gas  Company.  That  Company  is  a  lessee  of  the  propertv, 
paying  as  rent  the  taxes  and  the  up-keep.  Technically,  the 
Buffalo  Gas  Company  might  be  treated  as  lessee  and 
credited  in  the  expense  of  operation  with  the  amount  of 
rental  paid.  Since,  however,  the  separate  corporate  identi- 
ties are  maintained  for  reasons  which  have  no  particular 
relation  to  the  merits  of  this  case,  it  is  probably  better  to 
treat  the  situation  as  though  the  Buffalo  Gas  Company 
owned  the  property  instead  of  owning  the  stock  and  bonds 
of  the  owner.  If  all  of  the  stock  were  owned  by  the  Buffalo 
Gas  Company,  it  could  merge  the  Peoples  Gas  Light  and  Coke 
Company  and  then  the  situation  would  be  exactly  what  the 
Company  now  claims  it  to  be.  A  mere  change  in  the  tech- 
nical relations  ought  not  to  make  any  change  in  the  merits, 
and  does  not  so  far  as  I  can  -see. 

The  Company  claims  that  the  plant  is  used  in  the  service 
of  the  public  and  is  a  necessary  integral  part  of  the  plant. 
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and  therefore  it  is  entitled  to  a  return  upon  its  fair  value. 
On  the  other  hand,  the  City  strenuously  urges  that  "  the 
Peoples  plant  should  not  be  saddled  on  the  consumers  of  gas 
but  should  be  disregarded  in  totoj  it  is  not  necessary  and  is 
not  necessarily  used  in  its  business  ". 

The  plant  is  located  upon  a  parcel  of  land  consisting  of 
about  6^  acres  situate  in  the  northern  part  of  the  city  and 
about  3^  miles  from  the  coal  gas  generating  station  at 
Genesee  street.  The  following  is  a  list  of  the  buildings 
thereon,  with  the  depreciated  values  attached  to  them  by 
Mr.  Byers: 

Puiifyinc  bouBO $23.732. 13 

Encine  room 4,498.60 

Generatiog  aod  boiler  room 20,391 .62 

Office  and  meter  room 15,759.02 

House  near  Steel  company 689.63 

Foundation  for  stack 1,658.00 

Fence 1.096.68 

Total $67,824.58 

There  is  a  storage  holder  of  the  capacity  of  1,750,000 
cubic  feet,  a  relief  holder  of  the  capacity  of  150,000  cubic 
feet,  and  a  carbureted  water  gas  set  with  accessories.  The 
capacity  of  this  water  gas  set  is  not  clear.  Mr.  Palmer,  the 
Company's  engineer,  states  that  it  is  800,000  cubic  feet  per 
day.  The  annual  report  of  the  Company  states  that  the  24- 
hour  capacity  is  1,600,000  cubic  feet  with  coke  for  fuel,  and 
2,000,000  cubic  feet  with  coal  for  fuel.  It  is  probable  that 
Mr.  Palmer  had  in  mind  a  12-hour  day  in  stating  the  capacity 
at  800,000. 

It  is  claimed  that  the  Company  has  38,891  feet  of  mains, 
valued  by  the  Company  at  $54,699.  The  greater  portion  of 
these  mains  are  large  size  trunk  mains  extending  from  the 
generating  plant  There  are  17,944  feet  of  12-inch  main, 
4267  feet  of  16-inch  main,  2011  feet  of  24-inch  main,  and 
only  3300  feet  of  4-inch  main,  which  size  constitutes  so 
large  a  proportion  of  the  mains  of  the  Buffalo  Gas  Com- 
pany. It  is  claimed  that  there  belong  with  this  plant  258 
complete  services  of  the  value  of  $3794,  and  277  meters  of 
the  value  of  $1785. 
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It  does  not  appear  what  use  was  made  of  this  plant,  if 
any,  subsequent  to  1898,  to  the  year  1906.  Since  that  time 
there  has  been  some  use  of  it  made.  The  storage  holder  has 
been  used  for  the  storage  of  gas,  and  water  gas  has  been 
generated  in  small  quantities  as  follows,  the  mains  being  in 
thousands  of  M  cubic  feet  per  annum: 

1906 41,688 

1907 11.789 

1908 000 

1909 16,628 

1910 37.294 

1911 9.838 

The  cost  of  generating  this  gas  has  been  very  great  as 
compared  with  that  of  coal  gas.  The  figures  submitted  by 
the  Company  show  the  exact  cost  per  thousand  feet  of  this 
gas  in  the  holder.  Applying  to  the  distribution  and  other 
expenses  the  same  rate  as  to  other  gas,  and  also  apportion- 
ing the  maintenance  charge  paid  for  the  up-keep  of  the 
plant,  the  total  expense  of  operation  connected  with  this 
gas  is  85.71  cents  per  thousand  cubic  feet,  as  against  prac- 
tically 56  cents  for  the  entire  send-out  of  the  company. 

Water  gas  has  been  manufactured  very  intermittently. 
The  following  table  shows  the  maximum  send-out  in  any 
one  day  of  coal  gas,  water  gas,  and  of  both  combined,  for 
the  years  1909,  1910,  and  1911 : 

Coal  Water  Both 

Cu.ft.  DaU  Cu.ft.         Date  Cu.  ft.  Date 

1909 2,508.000  Jan.     2  432.000  Dec.  31  2,826.000  Dee.  11 

1910 2,680,000  Dec.  14  444,000  Jan.   22  3,032.000  Deo.    2 

1911 2.635.000  Jan.  21  439.000  Dec.  15  2.972,000  Jan.  14 

The  total  holder  capacity  owned  by  the  Buffalo  Gas  Com- 
pany is  • 

Cubic  fHi ' 

Genesee  Street  plant 1 .337.000 

Forest  avenue 1 ,000,000 

East  Ferry  street 600.000 

Elk  street  No.  3 525. OOO 

Total 3.362.000 

The  holder  capacity  at  the  Peoples  works  is  1,750,000 
cubic  feet.  So  the  total  holder  capacity  of  the  Company, 
including  that  of  the  Peoples  plant,  is  5,112,000  cubic  feet, 
with  a  maximum  daily  production  of  some  2,800,000  to 
2,900,000  cubic  feet. 
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It  is  practically  conceded  that  the  plant  is  badly  located 
from  an  engineering  point  of  view.  The  holder  is  some 
Sy2  miles  from  the  generating  station  at  Genesee  street, 
and  is  only  about  half  a  mile  from  the  large  holder  with 
1,000,000  feet  capacity  at  Forest  avenue.  The  greater  por- 
tion of  the  mains  appear  to  be  excessive  in  size  for  the 
purposes  for  which  they  are  used.  The  buildings  are  alto- 
gether disproportionate  in  size  to  any  use  required  of  them. 
The  land  is  largely  in  excess  of  any  amount  that  is  needed 
for  holder  station,  and  a  personal  inspection  of  the  prop- 
erty shows  that  comparatively  little  of  the  buildings  is 
needed  for  the  generation  of  water  gas.  The  station  meter 
is  a  duplication. 

It  is,  however,  a  fact  that  a  water  gas  plant  of  small 
capacity  in  connection  with  a  plant  principally  generating 
coal  gas  is  good  practice,  and  that  such  a  water  gas  plant 
serves  a  useful  purpose  in  taking  care  of  the  peak  of  the 
load  and  also  in  other  emergencies.  It  is  testified  by  wit- 
nesses for  the  Company  that  the  Company  could  not  have 
dispensed  with  this  water  gas  plant  owing  to  its  necessity  at 
times  in  supplying  the  needed  amount  for  daily  consump- 
tion. 

It  is  conceded,  however,  that  the  holder  capacity  of  the 
Company,  including  the  holder  at  Bradley  street,  is  exces- 
sive; and  it  is  not  satisfactorily  shown  that  the  holder 
capacity  owned  by  the  Buffalo  Gas  Company  is  not  equal  to 
all  of  its  present  needs  and  that  it  would  also  be  equal  to 
some  increase  in  daily  consumption. 

There  can  be  no  question  that  the  water  gas  plant,  for 
economical  and  proper  administration  and  cheapness  of 
operation,  should  be  placed  near  the  coal  gas  plant  in  con- 
junction with  which  it  is  to  be  operated.  The  vacant  land  at 
Genesee  street  is  sufficient  for  the  accommodation  of  such 
a  plant  and  for  the  relief  holder  connected  therewith.  It 
may  be  properly  assumed  that  the  Peoples  plant  is  to  some 
extent  in  the  public  service,  and  therefore  that  the  Com- 
pany is  entitled  to  some  allowance  for  it. 
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It  is  well  settled  in  our  judgment  that  no  allowance  need 
be  made  in  a  rate  making  case  for  unnecessary  expenditures, 
either  in  construction  or  in  management.  Such  would 
appear  to  be  the  view  of  the  Supreme  Court  in  Beagan  vs. 
Farmers'  Loan  and  Trust  Company  (154  U.  S.  362),  Stamr 
islaus  County  vs.  San  Joaquin,  etc,  (192  U.  S.  201),  San 
Diego  Water  Company  vs.  San  Diego  (118  Cal.  556),  and 
other  cases  unnecessary  to  cite. 

Some  general  considerations  as  to  whether  the  Company 
should  be  allowed  a  return  upon  the  full  reproduction  cost 
of  this  property  are  as  follows : 

At  the  time  of  the  purchase  in  1898  it  is  clear  that  those 
representing  the  Buffalo  Gas  Company  did  not  consider  the 
Peoples  plant  necessary  to  their  gas  making  and  distributr 
ing  operations.  They  had  at  that  time  two  or  three  gener- 
ating plants  of  their  own,  and  of  sufficient  gas  making  capac- 
ity, as  shown  by  the  fact  that  they  have  demolished  the 
generating  plants  of  the  Mutual  and  Citizens  companies.  In 
defending  their  purchase  before  the  courts  there  is  no  state- 
ment by  any  affiant  that  the  plant  was  needed  in  their  busi- 
ness. Their  holder  capacity  was  sufficient  without  the  stor- 
age holder  at  the  Peoples  plant,  as  is  shown  by  the  fact  that 
two  of  the  holders  at  Elk  street  have  been  and  are  entirely 
disused  and  the  holder  of  the  Citizens  plant  has  been  torn 
down.  It  is  true  that  these  holders  are  differently  located 
with  reference  to  gas  consumption  than  that  at  Bradley 
street,  but  there  is  no  evidence  in  the  case  which  shows  that 
the  holder  at  Forest  avenue  is  not  entirely  sufficient  in  capac- 
ity to  supply  the  part  of  the  city  which  is  served  by  it; 
and  the  witnesses  for  the  Company  admit  that  it  is  bad 
engineering  practice  to  have  the  two  holders  so  near 
together,  constituting,  as  they  do,  over  one-half  of  the  entire 
holder  capacity  of  the  Company. 

The  buildings  and  generating  plants  are  entirely  out  of 
proportion  to  the  use  which  has  ever  been  made  of  them  by 
the  Company.    The  statistics  as  to  production  show  that  the 
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use  in  generating  water  gas  is  extremely  small  as  compared 
with  the  total  output ;  and  for  one  period  of  over  a  year  nr 
water  gas  whatever  was  generated  at  this  plant.  There  ca. 
be  in  my  judgment  no  justification  of  the  expenditure  ol 
over  half  a  million  dollars  for  the  purposes  which  are  served 
by  the  Peoples  plant 

It  is  urged  that  the  Company  was  required  to  purchase 
this  plant  in  self-protection,  and  therefore  that  it  should 
be  allowed  at  least  the  fair  value  of  the  plant.  This  brings 
us  directly  to  the  question  whether,  when  cut-throat  compe- 
tition is  threatened  to  a  company,  it  has  a  right  to  protect 
itself  against  such  competition  and  charge  the  expense  of 
such  protection  up  to  the  public.  If  such  competition  con- 
tinued, the  stockholders  of  the  company  would  suffer  loss 
by  a  reduction  in  their  dividends,  owing  either  to  less  sales 
or  smaller  prices,  or  both.  It  was  to  protect  their  hoped  for 
dividends  and  the  value  of  their  property  that  induced  the 
directors  of  the  Buffalo  Gas  Company  to  purchase  the  Peo- 
ples plant  property  and  issue  securities  therefor  to  the 
amount  of  over  $2,250,000.  If  it  be  held  that  the  public 
must  bear  the  burden,  then  it  necessarily  follows  that  the 
public  is  an  insurer  of  the  Company  against  all  loss  what- 
soever, and  that  the  Company  is  entitled  to  a  return  upon 
its  property  of  a  reasonable  amount  however  and  for  what 
purpose  acquired,  and  that  the  public  must  pay  it,  irrespec- 
tive of  any  other  consideration.  If  it  be  held  that  the  plant 
was  bought  merely  for  the  purpose  of  protection  of  divi- 
dends and  the  public  is  charged  with  the  payment  of  the 
cost,  then  the  principle  clearly  is  that  the  people  of  Buffalo, 
without  any  opportunity  to  protect  themselves,  without  hav- 
ing had  any  opportunity  to  prevent  the  construction  of  the 
Addicks  plant,  must  bear  the  burden  of  its  construction, 
and  not  reap  the  benefits  of  the  lower  price  of  gas  to  them 
which  would  follow  from  an  active  competition.  In  other 
words,  in  order  to  keep  up  the  price  of  gas  and  thereby 
maintain  its  dividends,  the  existing  Company  had  the  right 
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to  buy  up  the  competitor  which  was  offering  a  lower  price, 
and  then  charge  the  cost  of  the  purchase  to  the  public,  and 
thus  increase  the  price  which  it  would  be  compelled  to  pay 
for  gas.  The  amount  for  which  the  Company  seeks  to  have 
credit  in  this  case  is  $558,670.  This  makes  a  difference  in 
the  rate  of  5V^  cents  per  thousand  cubic  feet  upon  the  basis 
of  the  present  consumption;  so  that  practically  the  question 
is,  shall  the  public  pay  5  cents  a  thousand  cubic  feet  more 
for  its  gas  than  it  otherwise  would  if  the  Gas  company 
had  not  thought  fit  to  buy  out  Addicks  and  his  plant  for  the 
purpose  of  protecting  itself  against  the  effects  of  compe- 
tition. 

It  is  clear  that  the  public  should  be  required  to  pay  a 
return  only  upon  a  plant  which  is  suited  and  adapted  to  its 
needs,  with  of  course  a  reasonable  allowance  for  future 
expansion  and  growth,  which  is  just  as  important  for  the 
public  as  it  is  for  the  company ;  and  if  a  given  plant  is  not 
suited  and  adapted  to  the  needs  of  the  public  which  it  serves, 
but  is  more  extensive  in  capacity  than  is  reasonably  required 
for  such  needs  and  reasonable  development  in  the  future,  or 
if  it  has  been  extravagantly  constructed,  then  clearly,  and 
upon  the  plainest  principles  of  equity  and  justice,  the  com- 
pany should  not  be  entitled  to  a  return  beyond  that  which 
woiJd  be  demanded  upon  a  plant  properly  located,  economic- 
ally constructed,  and  suited  in  capacity  to  the  needs  for  which 
it  is  designed. 

There  is  no  direct  evidence  in  the  case  as  to  the  cost  of  an 
accessory  water  gas  plant  sufficient  in  capacity  to  operate 
successfully  in  conjunction  with  the  coal  gas  plant  in  taking 
care  of  the  peak  of  the  load  and  cases  of  emergency. 
There  is,  however,  evidence  as  to  costs,  and  evidence  as  to 
requisite  capacity  of  such  an  accessory  plant  sufficient  to 
enable  a  fair  and  reasonable  judgment  to  be  formed  as  accu- 
rate and  perhaps  more  accurate  than  any  estimate  in  the 
case  as  to  the  cost  of  reproduction  new  of  the  existing  gas 
plant.     Such  cost  will  vary  with  the  differing  cc«nclusionB 
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which  may  fairly  be  reached  as  to  the  capacity  required. 
The  maximum  amount  may  be  placed  at  $150,000,  and  there 
seems  to  be  no  sufficient  reason  for  attempting  to  whittle  the 
sum  below  this;  while  on  the  other  hand  we  can  find  no 
reason  for  making  it  larger  in  view  of  the  law  as  we  under- 
stand it  laid  down  in  the  cases  above  cited. 

REASONABLE  VALUE  OF  THE  COMPANY'S  PROPERTY 
In  the  case  of  WUlcox  vs.  ConsolidcUed  Gas  Company  (212 
U.  S.  19),  the  Supreme  Court  of  the  United  States  declared 
that  in  rate  cases  "  there  must  be  a  fair  return  upon  the 
reasonable  value  of  the  property  at  the  time  it  is  being  used 
for  the  public ".  This  was  the  enunciation  of  the  rule 
which  had  been  laid  down  by  the  same  court  in  the  previous 
cases  which  were  recited  by  it  and  to  which  farther  refer- 
ence is  unnecessary.  Whether  the  rule  should  have  been 
laid  down  in  this  language  may  be  a  question  for  debate. 
There  certainly  may  be  advsCnced  considerations  which 
would  tend  to  modify  the  rule  materially,  and  which  might, 
if  there  were  a  tribunal  properly  authorized  so  to  do,  shake 
its  authority  materially;  but  at  present  the  rule  has  the 
force  of  law  and  must  be  observed. 

This  brings  us  to  the  question  which,  under  the  rule 
stated,  is  the  paramount  one  in  this  case :  What  is  the  rea- 
sonable value  of  the  property  used  by  the  Company  in  the 
public  service?  An  infinite  amount  of  discussion  has  taken 
place  in  the  opinions  of  courts  and  commissions  and  in  the 
writings  of  those  interested  in  the  subject  as  to  what  is  the 
test  of  value,  and  by  what  rule,  theory,  or  evidence  it  can 
be  determined  in  the  case  of  properties  used  in  the  public 
service. 

In  the  case  of  the  Westchester  Street  Kailroad  Company 
this  Commission  pointed  out  the  dangers  arising  from  the 
use  of  the  term  "  value  "  in  different  senses,  and  also  called 
attention  to  the  fact  that  value  merely  expresses  the  circum- 
stance of  a  thing  exchanging  in  a  certain  ratio  for  some 
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other  thing.  The  value  of  any  article  in  economics  means  its 
power  of  commanding  other  articles  in  exchange.  It  means 
simply  the  rate  at  which  the  article  will  exchange  for  other 
articles.  The  rate  at  which  it  will  exchange  for  other  arti- 
cles depends  entirely  upon  the  mind  of  the  purchaser,  of  the 
one  who  desires  to  obtain  the  article  in  question.  To  ascer- 
tain the  value  of  an  article  is  to  ascertain  how  much  a  pros- 
pective purchaser  would  part  with  in  order  to  obtain  its 
possession  and  ownership.  As  was  said  in  the  Westchester 
case,  value  is  nothing  intrinsic  in  things,  but  simply  the 
temporary  measure  of  the  general  average  desire  for  them 
at  the  moment.  It  is  subjective,  inherent  in  the  mind  which 
conceives  it,  and  not  in  the  object  of  which  it  is  conceived. 
The  qualities  of  an  object  make  it  an  object  of  desirability 
to  those  who  have  it  not  and  who  can  not  acquire  it  without 
parting  with  something  which  they  have  in  exchange  there- 
for. The  terms  on  which  the  exchange  is  made  constitute 
the  ratio  of  exchange.  This  ratio  is  ultimately  fixed  by 
demand,  and  demand  is  determined  by  the  intensity  of 
desire. 

The  necessity  for  fixing  the  reasonable  value  of  properties 
used  in  the  public  service  has  therefore  brought  numerous 
theories  as  to  the  method  to  be  employed.  There  are  several 
leading  theories  as  to  method,  with  considerable  variations 
as  to  detail  in  each  method.  The  principal  method  which 
is  employed  at  the  present  time,  and  which  seems  to  be  gain- 
ing favor  rapidly,  is  what  is  known  as  the  cost  of  reproduc- 
tion new  theory :  the  one  upon  which  this  case  has  been  tried. 
Others  are  the  original  cost  theory,  the  cost  of  duplicating 
the  service  theory,  and  what  has  been  termed  the  continuous 
property  theory. 

It  is  a  question  whether  any  of  these  theories  can  be 
applied  alone  t/>  a  given  case  and  produce  a  result  of  sub- 
stantial justice  and  equity.  It  certainly  requires  examina- 
tion as  to  whether  any  one  of  them  takes  into  consideration 
all  the  evidence  which  necessarily  determines  value  and  gives 
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them  their  appropriate  weight  and  consequence.  It  will  be 
useful  to  consider  the  practical  working  of  these  theories 
with  reference  to  the  present  case  and  in  the  light  of  facts 
hereinbefore  developed. 

Since  the  cost  of  reproduction  new  is  the  theory  upon 
which  the  case  has  been  tried  by  the  parties,  it  will  be  well 
to  consider  that  first.  It  has  to  some  extent  been  considered 
with  reference  to  its  practical  application  in  the  discussion 
of  particular  items.  An  objection  to  this  theory  is  the 
practical  impossibility  in  many  cases  of  ascertaining  with 
any  reasonable  degree  of  accuracy  the  cost  of  reproduction 
new.  The  cost  of  reproduction  new  depends  upon  a  large 
number  of  uncertain  and  variable  factors.  It  depends  upon 
the  efficiency  of  labor,  the  cost  of  materials,  the  wisdom  and 
judgment  of  the  superintendents,  weather  conditions  obtain- 
ing during  the  process  of  construction,  unforeseen  delays 
from  accidents  which  may  and  will  arise  in  every  case,  and 
upon  special  conditions  which  can  not  be  known  or  foreseen 
in  large  numbers  of  cases.  One  special  condition  which  it 
is  impossible  to  determine  in  this  case  is  the  character  of 
the  soil  in  which  pipes  must  be  laid.  This  character  of  soil 
necessarily  affects,  as  has  been  shown,  to  a  very  large  extent 
the  total  cost  of  reproduction,  and  the  differences  would 
amount  to  a  very  large  sum,  as  has  been  shown  by  the  figures 
which  are  given.  Estimates  of  engineers,  estimates  of  con- 
tractors, and  actual  experience  afford  no  criterion  by  which 
the  cost  of  reproduction  new  can  be  determined  in  many 
cases,  since  none  of  them  can  possibly  take  into  consideration 
all  of  the  factors  which  would  influence  such  cost. 

Another  element  in  the  case  of  reproduction  new  which  is 
exceedingly  variable  is  the  cost  of  materials.  It  is  difficult 
to  take  proper  account  of  such  fluctuations  and  apply  them 
justly  and  equitably  in  any  given  case.  As  has  been  shown, 
the  price  of  castiron  pipe  for  mains  fluctuates  enormously. 
The  price  in  one  year  is  rarely  the  price  in  either  the  pre- 
ceding or  succeeding  year.    A  valuation  made  in  the  case  of 
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this  Company  in  1907  would  produce  vastly  different  results 
from  a  valuation  made  in  1912,  owing  to  the  different  prices 
of  pipe,  and  yet  there  can  scarcely  be  any  disagreement 
upon  the  proposition  that  the  price  of  gas  in  1907  and 
1912  should  be  substantially  the  same.  A  condition  of 
things  which  permits  the  public  to  appeal  to  this  Commis- 
sion to  fix  the  rate  in  times  of  financial  distress,  when 
materials  are  low  and  labor  is  cheap,  and  thereby  obtain  a 
low  rate  which  shall  obtain  permanently  or  substantially  so; 
and  on  the  other  hand,  which  permits  the  company  to  appeal 
to  the  Commission  to  fix  a  rate  in  times  when  labor  is  high 
and  materials  are  dear,  and  thereby  to  fix  a  higher  rate  to 
continue  with  substantial  permanency,  is  intolerabla  If 
this  Commission  were  to  fix  the  price  of  iron  pipe  upon  the 
prices  now  prevailing,  next  year  they  may  be  50  per  cent 
higher.  Justice  would  require  that  the  rate  go  up  if  the  cost 
of  reproduction  new  is  to  prevail ;  while  on  the  other  hand, 
if  pipe  gets  lower  the  rates  should  be  lower.  This  would 
require  a  constant  juggling  with  prices  in  order  to  carry  out 
what  would  be  deemed  substantial  justice. 

The  third  objection  to  the  cost  of  reproduction  new  is 
that  it  calls  for  the  reproduction  of  an  article  which,  it 
might  be  said,  nobody  would  ever  reproduce.  It  would 
demand  the  valuing  of  obsolescent  machinery  and  appliances. 
A  prospective  purchaser  of  a  property,  in  determining  what 
he  could  afford  to  pay  for  it,  obviously  would  not  take  into 
account  so  much  the  cost  of  reproducing  the  property  as  the 
cost  of  reproducing  the  service.  New  inventions  and  new 
improvements  might  make  it  possible  for  the  prospective 
purchaser  to  produce  a  plant  which  would  render  precisely 
the  same  service  at  one-half  the  cost  which  would  be  required 
to  reproduce  new  a  plant  which  would  duplicate  the  existing 
plant. 

Suppose  it  were  possible  to  produce  a  main  equally  effi- 
cient for  the  transmission  of  gas  with  an  iron  main,  at  a 
cost  of  $5  a  ton  instead  of  $25  a  ton.    No  one  in  purchasing 
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an  iron  main  laid  in  the  ground  would  then  pay  for  it  at 
the  rate  of  $25  per  ton,  and  would  only  assume  a  cost  of  $5 
per  ton ;  and  yet  upon  the  cost  of  reproduction  new  theory, 
the  valuation  would  have  to  be  given  to  it  by  the  Commis- 
sion of  $25  per  ton,  the  cost  of  the  iron  pipa  A  funda- 
mental objection  to  the  theory  is  that  it  puts  upon  the 
public  the  burden  of  paying  a  return  upon  obsolescent,  ineffi- 
cient machinery  which  may  happen  to  be  in  service  at  the 
time  of  the  valuation 

Another  serious  objection  to  this  theory,  and  one  which 
in  some  cases  is  insuperable,  is  that  it  does  not  take  into 
consideration  elements  which  can  be  of  controlling  force  in 
determining  value.  This  case  affords  a  most  excellent  illus- 
tration of  this  proposition.  If  cost  of  reproduction  new  is 
to  obtain,  it  leaves  out  of  view  entirely  the  effect  of  the 
competition  of  natural  gas  and  of  electric  light  It  pro- 
ceeds upon  the  assumption  that  the  Company  is  fairly  and 
reasonably  entitled  to  charge  precisely  the  same  rate  as  it 
would  be  entitled  to  charge  if  natural  gas  and  electricity 
were  not  supplied  to  the  people  of  Buffalo  for  the  purpose 
of  affording  light,  heat,  and  power.  It  is  assumed  that  the 
reasonable  value  of  the  property  is  the  cost  of  reproduction 
new.  If  this  be  so,  the  element  of  competition  by  other 
agencies  which  can  give  service  in  producing  light  cuts  no 
figure  whatsoever.  Now,  no  person  will  contend  ifor  a 
moment  that  the  existence  of  natural  gas  in  Buffalo  does 
not  seriously  and  to  a  very  large  extent  affect  the  value  of 
the  property  of  the  Buffalo  Gas  Company.  It  appears  that 
in  street  after  street  where  the  Company  was  supplying  gas 
in  considerable  quantities  to  consumers,  upon  the  laying  of 
natural  gas  mains  it  lost  every  customer,  the  consumer  going 
at  once  for  natural  gas.  The  cost  of  the  plant  of  the  Buffalo 
Gas  Company  is  of  no  interest  to  the  consumer.  The  point 
with  him  is  upon  what  terms  he  can  obtain  a  satisfactory 
lighting  service.  It  is  the  service  that  he  is  paying^  for,  and 
not  the  plant;  and  if  he  can  get  his  house  lighted  with  ga3 
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at  30  cents  a  thousand  he  will  not  pay  $1  a  thousand,  other 
things  being  equal. 

The  competition  of  electricity  has  had  a  serious  effect 
upon  the  value  of  gas  properties,  and  would  have  ruined 
many  had  not  new  uses  for  gas  come  into  vogue.  Formerly 
it  was  used  chiefly  for  lighting.  Now  the  larger  consump- 
tion in  many  places  is  for  heating,  cooking,  and  the  like. 
It  is  a  common  remark,  whether  true  or  not,  that  the  pur- 
chasers of  the  three  gas  plants  in  1897  failed  to  take  into 
proper  consideration  the  effect  of  the  competition  of  natural 
gas  upon  the  value  of  the  property  they  were  purchasing. 
The  natural  gas  plant  in  Buffalo  is  an  exceedingly  profitable 
property.  If,  however,  the  Buffalo  Gas  Company  could 
devise  some  means  by  which  it  could  deliver  gas  into  its 
mains  at  5  cents  per  thousand,  it  would  take  the  business, 
and  the  value  of  the  Iroquois  Natural  Gas  Company's  prop- 
erty would  instantly  fall  off.  The  cost  of  reproduction  new 
theory  entirely  ignores  this  element,  which  has  more  potency 
in  determining  the  value  of  the  property  of  the  Buffalo  G^ 
Company,  perhaps,  than  any  other  one  which  can  properly 
be  considered. 

The  present  consumption  of  gas  furnished  by  the  Com- 
pany is  approximately  600,000,000  cubic  feet  per  year.  If 
upon  the  theory  of  cost  of  reproduction  new  the  value  of 
the  plant  should  be  fixed  at  $5,000,000,  that  would  demand 
upon  a  6  per  cent  return  earnings  to  the  amount  of  $300,- 
000  per  year  in  order  to  afford  a  fair  return  upon  the  value 
of  the  property.  Upon  the  actual  production  of  600,000,000 
cubic  feet  per  year,  this  would  require  the  consumer  to  pay 
50  cents  per  thousand  cubic  feet;  and  this  would  be  the  sum 
which  we  would  be  obliged  to  fix  in  this  case  if  we  found 
the  value  of  the  property  to  be  as  stated.  Suppose  for  a 
moment  that  the  Iroquois  Natural  Gas  Company  should 
extend  its  mains  into  every  street  now  occupied  by  the  mains 
of  the  Buffalo  Gas  Company  with  the  same  effect  which  like 
extensions  have  had  in  the  past,  and  the  consumption  should 
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fall  off  during  the  year  1913  one-half,  so  that  the  total 
amount  of  gas  sold  by  the  Company  would  be  only  300,000,- 
000  cubic  leet:  the  Company  would  be  entitled  to  precisely 
the  same  return,  upon  this  theory,  upon  its  property,  and 
hence  it  would  be  fair  and  reasonable  that  the  consumers  of 
manufactured  gas  taking  300,000,000  cubic  feet  should  pay 
the  $300,000  return,  or  $1  per  thousand  cubic  feet.  This 
added  to  the  cost  of  production  shown  by  the  Company 
would  make  the  price  of  gas  about  $1.58  per  thousand  cubic 
feet. 

It  is  unnecessary  to  enlarge  further  upon  whether  or  not 
this  theory  is  reasonable  as  applied  to  this  case.  If  the 
Conmiission  were  to  fix  the  price  under  such  circumstances 
at  $1.58,  it  would  be  a  most  laughable  performance,  since 
the  consumers  would  not  take  gas  at  that  price  and  the 
Company  would  simply  lose  all  the  business  it  had.  I 
entertain  no  doubt  whatsoever  that  the  foregoing  considera- 
tions conclusively  dispose  of  the  contention  that  this  case 
must  be  disposed  of  solely  upon  the  theory  of  cost  of  repro- 
duction new. 

Another  consideration  against  the  application  of  this 
theory  is  that  it  requires  the  use  of  certain  percentages  for 
engineering,  superintendence,  and  the  like,  which  are 
purely  theoretical  as  applied  to  the  existing  plant  for  the 
reason  that  they  were  never  incurred  by  the  Company.  If 
a  new  plant  were  to  be  constructed  as  an  entirety,  and  all 
to  be  put  in  operation  on  a  given  day,  it  is  unquestionable 
that  there  would  be  engineering  charges  and  superintend- 
ence charges  which  would  necessarily  be  reckoned  as  a  part 
of  the  cost.  We  need  not  pause  to  consider  whether  there 
should  be  a  percentage  allowed  for  this,  or  whether  there 
should  be  an  attempt  made  to  ascertain  the  actual  cost  of 
considering  the  number  of  engineers  and  superintendents 
and  their  probable  salary,  or  whether  some  other  method  of 
reaching  a  conclusion  as  to  the  cost  should  be  taken.  The 
fact  remains  that  in  this  case  there  is  no  claim  that  in  all 
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the  extensions  and  improvements  which  have  been  under- 
taken for  years  there  has  been  any  such  charge  made  to  or 
paid  by  the  Company.  All  the  cost  of  engineering  and 
superintendence,  so  far  as  it  is  disclosed  to  us,  has  been 
taken  care  of  in  precisely  the  way  that  it  is  usually  taken 
care  of  by  an  existing  company :  namely,  the  engineers  and 
superintendents  have  been  employees  of  the  Company  upon 
a  salary,  and  the  salary  has  been  charged  to  operating 
expenses,  and  the  operating  expenses  have  been  paid  by  the 
public.  The  plant  of  the  Buffalo  Gas  Company  is  a  growth- 
It  had  a  small  beginning  in  1848,  and  has  grown  with  the 
growth  of  the  city.  A  few  miles  of  mains  have  been  laid 
each  year,  and  probably  there  have  been  but  very  few  years 
in  the  past  sixty  in  which  there  has  not  been  an  extension 
of  the  mains.  All  of  this  has  been  done  presumptively 
under  the  direction  and  superintendence  of  necessary 
employees  of  the  Company  who  have  been  paid  their  salaries 
which  have  been  charged  to  operating  expenses,  and  there- 
fore the  public  has  paid  for  this  engineering  and  superin- 
tendence. Upon  the  theory  claimed  by  the  Company  in  this 
case,  the  engineering  and  superintendence  amounts  to  hun- 
dreds of  thousands  of  dollars.  To  assume  that  the  sum, 
whatever  it  may  be,  is  something  upon  which  the  Company 
is  entitled  to  a  6  per  cent  return,  is  to  assume  a  thing  which 
is  unjust  and  imreasonable  in  the  extreme.  It  would  make 
the  public  in  Buffalo  pay  a  return  in  perpetuity  for  that 
which  has  already  been  paid  for  by  previous  consumers. 
That  this  would  be  an  injustice  was  clearly  recognized  by 
the  witness  Luqueer  in  one  case,  and  it  is  so  obvious  as  to 
require  no  further  discussion. 

We  must  hold,  therefore,  in  the  light  of  the  forgoing  con- 
siderations, that  the  determination  of  the  rate  for  gas  to  be 
fixed  by  us  does  not  depend  exclusively  upon  the  cost  of 
reproduction  new  of  the  existing  plant  If  it  were  made  to 
depend  upon  this,  there  would  be  further  injustice.  Some 
portions  of  the  plant  which  are  actually  in  use  are  obsolete, 
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although  performing  acceptable  service  at  the  present  time. 
This  is  conceded,  in  fact,  by  the  president  of  the  Company 
in  his  evidence.  He  admits  that  the  progress  of  the  art  has 
brought  both  better  and  more  satisfactory  appliances  which 
are  in  use  at  the  present  time.  The  existing  generating 
plant  was  all  constructed  substantially  many  years  since. 
The  case  of  the  rectangular  condensers,  which  was  the  sub- 
ject of  sharp  controversy  upon  the  hearings,  is  a  fair  illus- 
tration. The  value  involved  is  too  small  to  permit  of  very 
extensive  consideration,  but  the  principle  obtains.  The  rec- 
tangular condensers  are  not  in  use:  they  are  obsolete,  and 
no  one  would  think  of  reconstructing  them  or  of  using  them 
if  building  a  new  plant.  It  appears  from  the  evidence  that 
improvements  have  been  made  in  the  construction  of  puri- 
fiers. The  surface  condensers  and  the  tower  scrubber  are 
other  examples  illustrating  the  same  principle. 

As  before  pointed  out,  the  cost  of  duplicating  the  service, 
and  not  of  reproducing  the  plant,  is  the  fair  test  of  value ;  or 
rather,  to  put  it  in  strictly  accurate  language,  it  is  the  fair 
test  of  what  would  operate  upon  the  purchaser's  mind  were 
he  desiring  to  acquire  the  property. 

We  may  turn  now  to  the  original  cost  theory.  Theoretic- 
ally, this  has  great  attractions.  Assume  the  case  of  a  town 
having  no  gas  service  whatsoever,  and  that  a  gas  plant 
thoroughly  equipped,  economically  constructed,  and  in  every 
way  efficient,  should  be  constructed  for  service.  Obviously, 
the  fair  rate  of  return  should  be  based  upon  the  money  put 
into  the  plant:  that  is  to  say,  the  original  cost.  Everyone 
would  recognize  the  justice  of  this;  and  the  rate  would  con- 
tinue upon  this  basis  undisturbed  for  long  series  of  years. 
There  are,  however,  many  difficulties  which  would  arise  if 
this  theory  were  adopted.  The  first  one  is  a  practical 
difficulty  which  is  to  a  large  extent  insurmountable.  In  the 
case  of  many  existing  plants  there  is  no  practical  way  of 
ascertaining  the  original  cost  with  accuracy.  This  is  abso- 
lutely true  in  the  present  case.    There  are  no  records  avail- 
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ablO)  at  least  none  known  to  the  Commission,  which,  show 
what  the  cost  was.  According  to  the  evidence  submitted,  the 
books  of  the  various  companies  were  kept  upon  different 
theories,  and  did  not,  back  in  1896,  afford  any  proper  indi- 
cation of  the  cost.  In  addition  to  that,  unless  the  cost  of 
each  item  could  be  ascertained,  it  would  be  impossible  to 
reach  a  conclusion  in  this  case,  for  the  reason  that  much  of 
the  plant  which  was  originally  constructed  has  been 
destroyed.  The  generating  plant  and  holder  of  the  Citizens 
company  have  been  entirely  destroyed.  The  generating 
plant  of  the  Mutual  company  has  also  been  demolished.  The 
consolidation  of  the  companies  has  probably  rendered  useless 
much  piping  which  was  necessary  for  their  original  oper- 
ation. The  rerview  hereinbefore  given  of  the  probable  cost 
of  the  constituent  properties  is,  however,  as  reliable  and 
satisfactory  as  the  evidence  concerning  the  reproduction 
cost  of  much  of  the  property.  It  is  sufficient  to  say  that 
while  we  may  approximate  the  original  cost  in  this  case, 
we  can  not  determine  it.  While  we  may  approximate  the 
reproduction  cost,  we  can  not  determine  it. 

There  is  another  element  which  really  determines  the 
value  of  property  when  it  is  properly  considered  as  a  ratio 
of  exchange,  and  it  is  impossible  to  consider  value  anything 
else.  That  element  is  earning  power.  Generally  and 
broadly  speaking,  in  the  ca^c  of  all  properties  which  are 
used  in  producing  a  service  which  is  sold,  the  value  of  the 
property  depends  upon  the  value  of  the  service,  and  not  the 
value  of  the  service  upon  the  value  of  the  property.  A  pros- 
pective purchaser  of  a  gas  plant  would  give  nothing  for  it 
except  because  of  its  earning  power,  present  and  prospec- 
tive. If  we  could  conceive  of  the  entire  population  of 
Buffalo  moving  away  and  leaving  the  site  of  the  city  barren 
of  inhabitants,  the  plant  of  the  Buffalo  Gas  Company  would 
have  no  value  other  than  junk  value.  If  we  could  conceive 
of  all  of  the  people  of  the  city  refusing  to  purchase  gas, 
the  same  result  would  follow.     If  we  could  conceive  of 
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one-half  of  the  present  customers  refusing  to  take  gas 
further,  the  same  result  would  follow.  And  these  results 
would  follow  simply  and  solely  because  the  earning  ppwer  of 
the  plant  is  diminished.  It  is  not  the  plant  which  the  Com- 
pany has  to  sell,  it  is  light  and  heat:  or  in  other  words, 
service.  If  the  demand  for  the  service  is  large,  and  the 
price  the  consumer  of  the  service  is  willing  to  pay  rather 
than  forego  the  service  is  liberal,  the  value  of  the  instru- 
ment yielding  the  service  is  necessarily  greater  than  it  would 
be  if  the  demand  for  the  service  is  small  and  the  price 
obtained  meager. 

If  this  consideration  is  valid,  we  must  imquestionably  in 
this  case  take  into  consideration,  in  fixing  the  value  of  the 
plant,  the  existence  of  the  electric  light  and  natural  gas 
competition.  This  is  so  plain  a  business  proposition  that  it 
really  should  require  no  discussion.  There  is  no  association 
of  good  business  men  having  the  requisite  capital  who  would 
give  the  same  price  for  this  property  —  in  other  words, 
place  the  same  value  up6n  it  —  as  they  would  if  natural  gas 
were  not  a  competitor  and  if  electricity  were  not  a 
competitor. 

These  considerations  bring  us  back  to  the  rule  laid  down 
in  Smyth  vs.  Ames  (169  TJ.  S.  468).  In  that  case  the  court 
said  what  has  been  quoted  thousands  of  times,  namely: 

We  hold,  however,  that  the  basis  of  all  calculations  as  to  the  reason- 
ableness of  rates  to  be  charged  by  a  corporation  maintaining  a  high- 
way under  legislative  sanction  must  be  the  fair  value  of  the  property 
being  used  by  it  for  the  convenience  of  the  public.  And  in  order  to 
ascertain  that  value  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  amount  and  market  value 
of  its  bonds  and  stocks,  the  present  as  compared  with  the  original 
cost  of  construction,  the  probable  earning  capacity  of  the  property 
under  particular  rates  prescribed  by  statute,  and  the  sum  required  to 
meet  operating  expenses,  are  all  matters  for  consideration  and  are  to 
be  given  such  weight  as  may  be  just  and  right  in  each  case.  We  do 
not  say  that  there  may  not  be  other  matters  to  be  regarded  in  esti- 
mating the  value  of  the  property.  What  the  company  is  entitled  to 
ask  is  a  fair  return  upon  the  value  of  that  which  it  employs  for  the 
public  convenience. 
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This  rule  authorizes,  if  it  does  not  require,  us  to  consider 
every  element  which  has  been  hereinbefore  discussed  and  all 
others  which  may  have  a  fair  bearing  in  determining  the 
value.  The  difficulty  which  has  puzzled  many  and  which 
will  continue  to  puzzle  others  until  there  has  1)660.  an 
authoritative  determination  concerning  value^  is  that  in  rate 
cases  the  earning  power  may  depend  upon  the  rate.  If  the 
value  depends  upon  the  earning  power,  how  is  it  possible  to 
make  the  earning  power  depend  upon  the  value!  Which  is 
the  antecedent  and  which  is  the  consequent,  is  the  question. 
Upon  this  subject  it  should  be  frankly  recognized,  that  in 
fixing  the  rate  the  Commission  does  determine  to  a  certain 
extent  the  value  of  the  property,  and  this  necessarily.  This 
is  the  clear  assumption  in  the  decisions  of  the  United  States 
Supreme  Court  which  hold  that  the  rate  can  not  be  reduced 
so  as  to  bring  the  rate  of  return  below  6  per  cent  upon  the 
assumed  value  of  the  property,  because  putting  it  lower  than 
that  would  amoimt  to  confiscation.  This  means  nothing 
other  than  that  a  rate  of  return  of  less  than  6  per 
cent  would  lower  the  value  of  the  property.  If  putting  the 
rate  at  3  per  cent  confiscates  or  destroys  one-half  the  value  of 
the  property,  putting  the  rate  at  12  per  cent  would  double 
the  value  of  the  property  over  that  if  the  rate  of  return  were 
6  per  cent,  assuming  that  the  consumption  would  remain 
the  same  at  the  increased  price.  If  the  Commission  were  to 
fix  the  rate  of  return  in  this  case  at  58  cents  per  thousand 
cubic  feet,  assuming  that  to  be  the  operating  cost  as  claimed 
by  the  Company,  is  it  not  true  that  the  value  of  the  property 
would  be  entirely  destroyed  and  lost  and  that  no  purchaser 
would  give  anything  for  it  with  that  rate;  while  on  the  other 
hand,  if  the  Commission  were  to  fix  the  rate  at  $1.35  per 
thousand  cubic  feet,  which  is  demanded  by  the  contention 
of  the  Company  and  by  the  application  of  the  cost  of  repro- 
duction new  theory,  and  the  consumers  were  obliged  to 
take  it  at  that  price,  would  not  the  value  of  the  property  be 
very  much  greater  than  what  it  is  at  present  with  gas  selling 
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at  $1  per  thousand  cubic  feet  to  the  consumer  and  at  a 
lesser  sum  to  the  City?  I  repeat,  that  a  reexamination  of 
the  question  of  what  the  value  is  and  how  it  is  to  be  ascer- 
tained in  the  fixing  of  rates  by  public  service  commissions  is 
imperatively  demanded  and  must  sooner  or  later  come. 

If  the  foregoing  discussion  proceeds  upon  the  right  lines, 
it  is  apparent  that  the  value  of  this  property  must  be  fixed 
like  that  of  any  other,  as  a  matter  of  judgment  and  not  as 
a  matter  of  mathematical  deduction.  The  same  course  pre- 
cisely must  be  taken  as  is  taken  by  those  giving  evidence 
upon  the  value  of  land.  No  one  can  say  positively  that  a 
given  piece  of  land  has  an  exact  value  in  dollars  and  cents. 
One  can  only  compare  it  with  sales  of  land  in  the  vicinity 
and  the  general  trend  of  prices  and  the  probabilities  of  some- 
one desiring  to  purchase  the  parcel  in  question  within  a 
reasonable  time,  the  facilities  which  it  offers  for  particular 
kinds  of  business,  the  character  of  the  neighborhood  in  which 
it  is  situated  fitting  it  for  residence,  for  business,  for  manu- 
facturing purposes,  and  the  like.  A  thousand  things  enter 
into  the  estimate,  and  no  one  can  assign  an  exact  mathematical 
value  to  any  one  element.  His  final  conclusion  is  reached  as 
an  act  of  judgment  and  not  as  an  act  of  reasoning.  No  one 
in  reaching  such  a  conclusion,  whether  he  values  the  land 
by  the  foot  frontage,  by  the  square  foot,  or  by  the  acre,  can 
demonstrate  the  correctness  of  his  conclusion  as  to  his  unit 
price,  because  that  is  a  conclusion  which  he  reaches  without 
the  use  of  pencil  and  solely  by  the  exercise  of  his  faculties. 

Men  constantly  differ  as  to  the  value  of  particular  things 
which  are  in  themselves  units  and  not  an  aggregation  of 
units.  If  one  can  ascertain  correctly  the  value  of  a  unit  in 
an  article  which  consists  of  an  aggregation  of  units,  the 
process  of  ascertaining  the  value  of  the  entire  article  is 
easy;  but  as  shown  in  the  analysis  of  the  cost  of  laying 
pipe,  the  differences  come  from  the  different  tmit  prices 
adopted.  For  some  articles  there  is  no  ascertainable 
unit  price.  In  the  case  of  a  horse,  one  man  places  one 
valuation  upon  it;  and  another,  other.     The  judgment  of 
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each  as  to  that  value  is  made  up  by  considering  a  large 
number  of  characteristics  of  the  horse:  his  age,  size,  color, 
soundness,  disposition,  and  the  like ;  and  yet  to  none  of  these 
elements  which  finally  determine  his  judgment  can  he  assign 
a  definite  value.  It  is  the  aggregation  of  them  all  in  the 
horse  which  finally  determines  from  his  general  experience 
the  sum  which  he  thinks  the  horse  to  be  worth. 

The  assigning  in  this  case  of  the  proper  weight  to  original 
cost,  cost  of  reproduction  new,  effect  of  competition,  and 
the  like,  is  an  act  of  judgment  and  nothing  more. 

The  foregoing  considerations  point  with  almost  irresist- 
ible force  to  the  conclusion  that  what  is  called  the  fixing  of 
the  value  of  the  property  in  the  public  service  for  the  pur- 
pose of  rate  making,  is  not  a  fixing  of  value  in  any  proper 
sense  of  that  word  as  it  is  correctly  used  in  our  language. 
It  is  a  determination  of  what  under  all  the  facts  and  cir- 
cumstances of  the  case  is  a  just  and  equitable  amount  upon 
which  the  return  allowed  to  the  corporation  is  to  be  com- 
puted. If  the  time  the  determination  is  made  happens  to 
be  at  or  near  the  time  the  plant  is  put  in  operation,  the 
investment  or  original  cost  may  be  the  predominant  factor. 
If  the  time  of  determination  is  remote  from  the  time  of 
investment,  the  factor  of  appreciation  or  diminution  m 
values  arising  from  changes  in  costs  of  labor  and  materials 
may  enter  largely  into  the  result.  If  the  plant  is  unreason- 
ably disproportionate  in  size  to  the  service  required  of  it, 
the  cost  of  reproduction  new  can  not  be  the  sole  test  If  the 
actual  investment  has  been  reckless  and  extravagant,  the 
owners  should  bear  the  loss  and  not  the  public.  If  the 
general  scale  of  prices  and  values  in  the  community  has  been 
increased  or  diminished  since  the  plant  was  built,  the 
owners  may  be  fairly  called  upon  to  share  the  general 
diminution;  and  on  the  other  hand,  may  juBtly  demand  a 
share  in  the  general  appreciation  to  which  the  existence  of 
their  property  has,  it  may  fairly  be  assumed,  contributed  at 
least  its  proportionate  share. 
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The  problem  arising  from  the  competition  of  natural  gas 
has  been  largely  discussed  in  this  case  and  demands  attention 
at  this  point.  The  general  facts  from  which  that  problem 
arises  have  been  hereinbefore  stated.  The  first  observation 
which  should  be  made  upon  this  point  is  that  we  are  called 
upon  to  note  (1)  that  such  competition  does  not  affect  the 
original  cost;  (2)  that  it  does  not  affect  the  cost  of  repro- 
duction new;  (3)  that  it  does  not  affect  the  physical  deteri- 
oration; and  (4)  that  it  does  not  affect  any  of  the  elements 
upon  which  the  determination  is  to  be  based  as  they  are 
enumerated  in  Smyth  vs.  Ames,  except  the  market  value  of 
the  Company's  stock  and  bonds,  and  probable  earning  capac- 
ity under  particular  rates  prescribed  by  statute. 

The  second  observation  is  that  the  existence  of  such  com- 
petition does  affect  most  materially  (1)  the  exchange  value 
of  the  plantj  i.  e.  the  price  it  would  sell  for  in  the  market, 
since  it  would  be  assumed  in  any  such  sale  to  have  a  most 
material  bearing  upon  the  prospective  earning  power;  and 
(2)  the  rate  which  the  Company  could  charge  upon  its  own 
determination,  since  the  competitive  condition  could  not  be 
disregarded  in  considering  how  to  retain  as  well  as  to  add  to 
the  demand  for  the  Company's  service.  These  latter  con- 
siderations are  beyond  the  province  of  the  Commission  if  it 
is  to  be  restricted  to  cost  of  reproduction  new  or  to  original 
investment  cost  in  fixing  the  amount  upon  which  the  return 
is  to  be  had.  Exchange  value,  which  depends  upon  the 
rate  charged  for  service,  can  not  logically  be  taken  into  con- 
sideration when  the  rate  itself  is  in  controversy.  The 
moment  we  attempt  so  to  do,  reasoning  in  a  circle  begins. 

In  the  light  of  these  observations  it  is  difficult  to  see 
where  natural  gas  competition  cuts  any  figure  in  fixing  the 
amount  upon  which  a  return  is  to  be  allowed.  What 
influence,  if  any,  it  should  have  in  fixing  the  rate  of  return  is 
entirely  another  question. 

Upon  this  question  of  rate  of  return  there  are  several 
important  but  conflicting  considerations.     First,  one  element 
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of  great  weight  is  the  risk  involved  to  those  investing  in  ihe 
business.  Clearly,  the  greater  the  risk  the  greater  must  and 
should  be  the  attractions  offered  by  the  profits  to  be  gained. 
Hence  it  is  elementary  in  these  matters,  the  greater  the  risk 
the  greater  should  be  the  return.  This  principle  is  basic  in 
business  operations.  On  the  other  hand,  when  the  forces  of 
competition  come  in  play  practically,  the  principle  tends  to 
be  negative.  If  the  price  is  made  commensurate  with  the 
risk  which  is  involved  because  of  the  competition  with  a 
company  which  has  the  advantage  of  a  less  cost  of  produc- 
tion or  operation,  such  greater  price  operates  to  throw  busi- 
ness to  the  already  favored  competitor,  and  the  result  tends 
to  a  compulsory  lower  price  as  a  necessity  in  the  effort  to 
retain  existing  customers.  Again,  the  public  has  never 
undertaken  to  guarantee  a  fixed  return,  nor  indeed  any 
return,  to  investors  in  a  public  service.  It  is  good  public 
policy  to  make  the  returns  in  such  a  service  as  secure  as  the 
nature  of  the  case  will  admit,  to  the  end  that  the  returns 
may  be  reduced  to  the  lowest  reasonable  point  and  thus  the 
rate  be  as  low  as  is  possibly  consistent  with  justice.  But 
some  risks  the  investor  must  always  take.  He  must  always 
have  in  mind  the  competition  of  a  new  and  superior  service 
produced  at  a  less  cost  which  will  secure  all  the  custom. 
Carriers  by  wagon  simply  have  to  drop  out  of  business  when 
confronted  with  the  competition  of  canals  and  railroads. 
There  is  some  difficulty  in  appreciating  the  equity  which 
makes  it  just  that  a  consumer  on  street  A  should  pay  an 
additional  price  for  his  manufactured  gas  because  the  com* 
pany  has  lost  a  customer  on  street  B  who  has  gone  over  to 
the  use  of  natural  gas  at  a  third  the  price  for  which  manu- 
factured eas  can  be  afforded.  If  the  consumer  on  street  A 
were  seeking  to  have  the  company  supplying  manufac- 
tured eras  extend  its  service  by  the  investment  of  new  capi- 
tal which  would  be  exposed  to  the  natural  gas  competition, 
he  would  have  to  recognize  the  risk  and  pay  the  requisite 
price.  This  difficulty  is  met  in  Buffalo  in  the  case  of  private 
consumers  who  demand  extensions  of  the  Company^s  mains 
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which  involve  a  possible  or  probable  enlargement  of  its  gen- 
erating plant.  The  risk  in  such  extensions  has  been  great  in 
the  past.  It  would  seem  to  be  great  in  the  future.  But  that 
precise  phase  of  the  situation  is  not  before  us  now.  The 
only  customer  to  be  considered  directly  is  the  municipality 
itself.  It  is  not  seeking  or  requiring  an  investment  of  addi- 
tional capital  by  the  Company.  It  is  requiring  service  from 
capital  which  was  substantially  all  invested  before  the 
natural  gas  competition  reached  anything  like  its  present 
intensity  of  risk.  Should  the  City  bear  the  loss  involved, 
whatever  it  may  be,  by  paying  an  increased  rate;  or  should 
the  Company  be  the  sufferer  ? 

One  consideration  can  not  practically  be  overlooked,  and 
that  is  that  too  great  a  price  will  drive  customers  of  the 
Company  to  other  sources  of  heat  and  illumination.  When 
the  Company  itself  appeals  to  us  to  fix  the  rate,  this  would 
seem  to  be  legitimate  matter  for  our  reflection,  whatever  the 
case  might  be  were  consumers  seeking  to  obtain  a  lower 
rate. 

Another  consideration  which  can  not  be  lost  sight  of  is 
that  the  Company  itself,  by  formal  written  contract,  fur- 
nished gas  for  five  years  at  rates  varying  from  79  cents  to 
75  cents  per  thousand.  What  induced  it  to  do  this  has  not 
been  disclosed.  Brief  comment  will  dispose  of  this  fact  so 
far  as  it  has  any  proper  relation  to  our  decision.  The 
operating  cost  per  thousand  is  claimed  by  the  Company  to 
have  been  about  581/2  cents,  and  this  without  a  proper  allow- 
ance for  depreciation.  Its  evidence  in  this  behalf  is  not 
particularly  criticised  by  the  City.  If  an  addition  of  3% 
cents  be  made  for  amortization  purposes,  amounting  in  the 
afffirefirate  to  only  about  $22,000,  operating  costs  would  be 
62  cents  per  thousand.  With  a  selling  price  of  75  cents 
this  would  leave  13  cents  for  return  on  capital.  On  the 
total  output  of  633.000  thousand  cubic  feet,  the  eross  return 
to  capital  would  be  $82,290,  which  capitalized  at  6  per  cent 
would  amount  to  less  than  $1,400,000.     Whatever  conclu- 
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sions  may  be  reached  as  to  the  amount  upon  which  the  return 

should  be  computed,   it  is  clear  from  the  review   of   the 

facts  hereinbefore  contained  that  this  sum  is  absolutely  out 

of  line,  and  that  we  can  not  consider  the  price  of  75  cents  as 

a  factor  which  should  substantially  influence  our  judgment. 

If  the  Company,  with  its  eyes  open  or  not,  from  motives  of 

policy,  chose  to  accept  that  sum,  it  had  the  undoubted  right 

so  to  do  and  pocket  the  return  which  it  gave.    We  are  not  at 

liberty  to  act  upon  such  considerations  in  fixing  the  price  as 

is  the  Company.     It  can,  if  it  so  desire,  make  a  rate  which 

will  afford  less  than  a  6  per  cent  return  upon  the  fair  value 

of  the  property  in  service.     It  would  seem  that  we  can  not 

so  do. 

COST  OF  OPERATION 

The  Company  has  submitted  evidence  showing  the  amount 
of  gas  sold  by  it  each  year,  beginning  with  the  year  ended 
September  30,  1907,  and  ending  with  the  year  ended 
December  30,  1910;  and  also  showing  the  cost  of  operation 
and  taxes  paid  during  the  same  period.  Operating  costs 
have  not  been  particularly  questioned  by  the  City  except  in 
one  particular  presently  to  be  adverted  to,  and  the  average 
cost  including  taxes  for  the  period  covered  appears  by  such 
evidence  to  have  been  58.55  cents  per  thousand  cubic  feet 
Full  analysis  has  been  made  of  the  cost  of  each  step  in  the 
process  of  manufacture  and  distribution  and  it  does  not 
appear  that  these  operating  costs  are  open  to  serious  criti- 
cism in  any  detail.  On  some  matters  there  is  perhaps  an 
opportunity  for  discussion  but  the  amount  in  such  cases  is 
too  small  to  engage  detailed  attention.  As  the  plant  is  and 
must  be  operated  there  will  necessarily  be  an  operating  cost 
including  taxes  of  from  55  to  59  cents  per  thousand  cubic 
feet,  fluctuating  from  year  to  year  and  not  capable  of  being 
exactly  predetermined  for  any  considerable  time.  Taxes 
alone  to  the  amount  of  over  1 0  cents  per  thousand  cubic  feet 
enter  into  this  operating  expense,  and  just  what  thev  will  be 
in  the  future  is  not  for  this  Commission  to  guess.     It  is  use- 
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less   to  attempt  to  conjecture  more  closely   than  this  the 
operating  cost  per  thousand  feet 

UNAOCOUNTED   FOR   GAS 

The  serious  criticism  made  by  the  City  upon  the  operating 
expenses  is  that  the  amount  of  xmaccounted  for  gas  is  exces- 
sive. The  percentage  of  the  total  amount  of  gas  manufac- 
tured in  1910  which  was  unaccounted  for  was  14.37.  This 
translated  into  terms  of  cost  added  in  that  year  3.94  cents 
to  the  cost  of  each  thousand  cubic  feet  of  gas  sold. 

On  the  other  hand,  the  Company  claims  that  the  amount 
of  unaccounted  for  gas  was  not  abnormally  large  under  all 
the  circumstances  of  the  case  and  did  not  show  that  the  con- 
dition of  its  mains  was  such  as  to  permit  of  a  waste  and 
leakage  beyond  that  allowable  in  good  practice. 

The  controversy  between  the  parties  lies  largely  in  the 
difference  in  methods  used  in  interpreting  conceded  facts. 
The  City  shows  by  the  statistics  of  other  companies  that  14 
per  cent  unaccounted  for  is  excessive.  The  Company's 
answer  is  that  a  percentage  test  is  wholly  delusive;  that  so 
far  as  unaccounted  for  gas  depends  upon  leakage  which  is 
concededly  the  chief  cause,  that  would  be  the  same  whether 
a  large  or  small  amount  of  gas  is  transported  through  the 
mains;  that  if  in  the  year  1910  it  had  sold  only  one-half 
the  amount  which  it  did  sell,  or  double  that  amount,  the 
leakage  would  have  been  the  same  in  either  case  while  the 
percentage  would  have  varied  with  the  amount;  that  the 
amount  which  it  was  able  to  sell  owing  to  natural  gas  com- 
petition was  abnormally  small  per  mile  of  main,  and  this  of 
course  produced  a  large  percentage  of  loss  when  compered 
with  other  cities  selling  from  two  to  four  times  as  much 
gas  per  mile  of  main. 

It  will  serve  no  useful  purpose  to  review  all  the  evidence 
and  arguments  upon  this  matter.  In  general,  we  think  the 
Company  has  sustained  its  contention  that  there  is  but  little 
in  the  matter  of  unaccounted  for  gas  which  should  influence 
our  determination  as  to  the  rate. 
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THE  CITY'S  COKE  OVEN  THEORY 

The  corporation  counsel  in  his  brief  uses  the  following 
language: 

So  far  as  the  actual  operation  of  the  plant  that  exists  in  Buffalo 
and  BO  far  as  the  proof  in  this  proceeding  shows,  I  am  inclined  to 
belieye  that  the  position  taken  by  the  Gas  company  is  tenable:  that  is, 
the  City  is  not  prepared  to  say  that  it  does  not  cost  the  Buffalo  com- 
pany to  put  gas  in  the  holder  the  sum  per  thousand  cubic  feet  as  shown 
by  it,  but  the  City  does  say  and  most  emphaticaUy,  that  it  is  not 
necessary  for  the  Buffalo  company  to  have  it  cost  that  figure. 

The  justification  offered  for  this  statement  is  the  evidence 
of  the  witness  Forrest  regarding  the  operations  of  the  Citi- 
zens Gas  Company  of  Indianapolis.  The  Commission  has 
found  itself  unable  to  adopt  the  theory  of  the  learned  corpo- 
ration counsel,  and  believes  that  the  cost  of  operation 
allowed  in  this  case  must  be  the  actual  cost  with  the  plant 
constructed  and  operated  as  it  is.  It  is  true  that  the  plant 
is  constructed  and  operated  in  accordance  with  universal 
practice  where  the  production  and  sale  of  manufactured  gas  is 
the  main  intent  and  purpose  of  the  business.  The  generating 
plant  is  in  reasonable  condition,  is  operated  efficiently  and 
in  accordance  with  approved  practice.  Now  it  is  claimed 
that  if  instead  of  being  the  principal  product  gas  is  made 
a  byproduct  and  coke  the  chief  product,  the  gas  can  be  made 
and  put  into  the  holder  for  nothing,  and  the  entire  expense 
now  involved  in  manufacture  can  be  eliminated  and  there- 
fore all  such  expense  should  be  disallowed  in  this  case.  The 
whole  point  is  that  with  coke  as  the  chief  product  the  gas 
can  be  manufactured  and  put  in  the  holder  for  nothing. 

Whether  this  be  true  depends  upon  the  results  attained 
in  the  coke  business.  It  is  claimed  that  such  is  the  result 
in  Indianapolis,  but  the  evidence  shows  clearly  as  we  under- 
stand it  that  whether  such  results  could  be  attained  in 
Buffalo  would  depend  upon  a  number  of  factors  which  are 
more  or  less  uncertain.  In  other  words,  the  coke  business 
like  all  others  has  its  risks  and  uncertainties.  It  would 
serve  no  good  purpose  to  speculate  as  to  the  precise  results 
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which  could  be  made  to  flow  from  the  building  of  a  coke 
oven  in  Buffalo.  The  evidence  of  the  witness  who  had  con- 
sidered and  figured  upon  the  proposition  discloses  just  what 
is  said  above:  namely,  that  what  would  happen  in  a  financial 
way  depends  upon  factors  relating  to  the  coke  business  and 
not  to  the  gas  business  if  gas  is  to  be  put  into  the  holder 
for  nothing. 

If  the  coke  oven  theory  is  to  be  adopted  by  the  Conmiis^ 
sion,  the  power  of  the  Commission  extends  to  forcing  the 
Company  to  go  into  the  coke  business  as  its  principal  busi- 
ness, using  the  gas  derived  therefrom  as  a  byproduct  only. 
New  and  improved  processes  of  manufacture  may,  under 
proper  circumstances,  be  insisted  upon  by  the  Conunission, 
but  such  is  not  this  case.  It  is  not  a  new  and  cheaper 
process  of  manufacture  which  is  demanded,  but  entrance 
upon  a  new  business  with  its  attendant  investment  and  risks. 
It  is  upon  this  point  that  we  part  company  with  the  views 
of  the  learned  corporation  counsel.  He  cites  no  authority 
in  support  of  his  views,  and  knowing  his  diligence  we  must 
assume  there  is  none.  The  matter  seems  to  be  wholly 
open  to  reason,  and  in  this  we  feel  that  it  is  beyond  the 
province  of  this  Commission  to  put  the  Buffalo  Gas  Com- 
pany into  bankruptcy  if  it  will  not  or  can  not  go  into  the 
coke  business.  It  makes  and  sells  coke  now,  it  is  true,  but 
that  and  the  residuals  are  only  byproducts  incidental  to  its 
main  business  of  manufacturing  gas.  They  reduce  the 
expense  of  manufacturing  gas  very  greatly  and  the  public 
gets  the  benefit.  The  whole  theory  of  the  matter  is  changed 
by  the  view  presented  to  us,  and  with  such  change  we  are 
unable  to  agrea 

GENERAL  CONCLUSIONS 

We  have  now  discussed  in  detail  most  of  the  principal 
matters  in  controversy  and  the  results  of  that  discussion 
may  be  briefly  summarized : 

1.  We  have  no  data  before  us  from  which  we  can  accu- 
rately determine  the  original  cost  of  the  complainants  prop* 
erty  used  in  the  public  service. 
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2.  We  can  not  determine  from  the  evidence  with  reason- 
able aocnracy  the  cost  of  reproducuon  new  of  that  property. 

3.  There  is  no  means  of  ascertaining  the  actual  present 
condition  of  the  street  mains  which  constitute  the  larger  part 
of  such  property  if  such  present  condition  is  material  in 
determining  what  if  any  depreciation  should  be  deducted 
from  the  cost  of  reproduction  new. 

4.  There  is  no  evidence  sufficient  to  establish  the  probable 
life  of  the  street  mains;  nor  is  there  any  evidence  justify- 
ing a  finding  as  to  how  long  the  mains  now  in  the  ground 
have  been  laid. 

It  is  clear  some  of  them  have  been  laid  a  long  time ;  that 
most  of  them  were  laid  before  1897 ;  that  their  present  con- 
dition depends  largely  upon  the  character  of  the  soil  in 
which  they  are  laid  which  is  shown  to  vary  materially  in 
diflFerent  localities;  that  pipe  laid  in  comparatively  recent 
years  is  in  some  cases  not  in  as  good  condition  as  odier  pipe 
that  was  laid  many  years  previously. 

If  the  cost  of  reproduction  new  were  to  be  taken  as  the 
basis  upon  which  the  rate  is  to  be  computed,  we  would  likely 
be  compelled  to  deduct  therefrom  the  accrued  depreciation 
in  obedience  to  the  rule  laid  down  by  the  United  States 
Supreme  Court  in  Knoxville  vs.  Knoxvllle  Water  Company 
(212  TJ.  S.  1.),  whether  we  considered  that  rule  economically 
sound  or  otherwise.  The  uncertainties  in  this  case  as  to 
original  cost  and  cost  of  reproduction  new,  as  well  as  to  the 
actual  condition  of  the  physical  property,  make  a  discussion 
of  the  proper  handling  of  depreciation  in  a  rate  case  entirely 
academic.  It  is  clear  that  the  treatment  of  depreciation  in 
any  given  case  depends  upon  facts  which  are  not  clear 
in  this  case,  and  to  lay  down  principles  which  can  not  be 
applied  would  serve  no  useful  end.  Our  views  on  this 
important  question  which  was  much  discussed  during  the 
hearings  will  be  more  appropriate  in  other  cases  before  us 
in  which  the  facts  are  more  clearly  ascertainable. 

We  have  considered  all  the  obtainable  facts  with  refer- 
ence to  original  cost,  cost  of  reproduction  new  of  the  prop- 
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erty  used  in  the  public  service,  the  probable  earning  power 
of  the  plant  under  particular  rates,  the  amount  and  market 
value  of  the  stocks  and  bonds  outstanding,  the  amount  of 
the  reasonable  investment  required  to  produce  the  service 
afforded  by  the  Company,  the  history  of  the  Company  and 
its  rates- and  returns  in  the  past,  the  difference  in  the  rate 
which  it  may  be  claimed  should  obtain  between  the  Oity  as  a 
very  large  consumer  and  the  general  consumers  whose  indi- 
vidual consumption  is  comparatively  small,  the  rate  hereto- 
fore voluntarily  accorded  by  the  Company  to  the  City  —  in 
snort,  every  element  which  could  reasonably  be  weighed  in 
determining  what  is  a  just  and  reasonable  rate  to  the  munici- 
pality, and  our  judgment  based  upon  the  entire  situation  is 
that  90  cents  per  thousand  cubic  feet  furnished  the  City  will 
afford  a  just  and  reasonable  return  to  the  Company  upon  the 
fair  value  of  its  property  in  the  public  service  so  far  as  that 
branch  of  the  business  is  concerned.  If  there  should  be  a 
smaller  rate  to  the  City  than  to  the  private  consumer,  the 
difference  would  necessarily  appear  in  the  rate  of  return  and 
not  in  the  rate  base  or  fair  value. 

This  conclusion,  it  must  be  clearly  understood,  is  a  judg- 
ment upon  the  whole  situation;  and  while  figures  may  be 
given  showing,  for  instance,  how  cost  of  reproduction  new 
less  depreciation  would  work,  such  figures  must  not  be  con- 
strued as  definite  findings.  We  adhere  to  the  conclusions  as 
to  details  hereinbefore  stated. 

Thus  we  may  assume  the  structural  cost  of  the  mains 
substantially  as  claimed  by  the  Company,  add  thereto  a 
percentage  for  engineering  and  interest  during  construction, 
and  deduct  from  the  aggregate  a  not  unreasonable  percent- 
age for  depreciation,  as  follows: 

StnictnTal  ooirt  m  p«r  table  given '^ •!?*•?•!? 

P»vwn«it  actually  laid JIJ'SSS 

Rock  eieavation  claimed l*l'O^0 

Total  Btroctuna  eort •^•I22'252 

Ens.  and  int.  during  oonatraetion,  10  per  cent 178.625 

Total fl,9«4.884 

LeH  30  per  cent  deimdation 589.465 

ReproduetioD  ooit,  lea  depieelation $1,376,410 
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Assembling  these  figures  with  those  heretofore  suggested 
for  other  matters,  we  obtain  the  following  table: 


Item 

Struc- 
tural 
cost 

Per 

cent 

Amt. 
of  per 
cent 

Total 
cost 

Per 

cent 

ofdep. 

Amt. 
ofdep. 

Dep-valne 

Land 

$250,054 

204.132 

265.000 

307.700 

1,786,250 

133,215 

22.822 

145.920 

7,300 

13,499 

10.042 

6 
10 
10 
10 
10 
10 
10 
10 

$15,543 
20,413 
26.500 
30.770 

178.625 
13.321 
2.282 
14,592 

$274,597 

224,545 

291,500 

338,470 

1,064.884 

146.536 

25.101 

160.512 

7.300 

13.499 

10.012 

$274,587 

Pu»ldinfii 

'  25 

IS 

20 
10 
20 

$22,233 
72.875 
81.617 

580.465 

29,307 

2.510 

32,102 

202,312 

Mfg.  BPP 

218.625 

HofderE.. 

253,853 

Mains 

1,375.419 
117,229 

Curb-cooks,  etc 

Meters 

22.5d4 
128.410 

Office  fur 

7.300 

Stable  eqpt 

13,499 

Tools  ana  imp 

10.042 

$3,154,893 

$3,456,989 

$2,623,870 

Second  column  shows  per  cent  assumed  for  interest  during  construction  and 
Depreciation  on  buildings  is  that  given  by  Company's  witness  Byers. 

Adding  practically  5  per  cent  to  cover  contingencies 
would  bring  the  amount  for  the  plant  of  the  Company  up  to 
$2,750,000;  reproduce  service  Peoples  plant  $150,000:  total 
investment  $2,900,000. 

At  6  per  cent,  this  amount  would  produce  a  return  of 
$174,000.  The  sales  in  1910  were  633,000  thousand  cubic 
feet,  and  a  rate  of  27.5  cents  on  this  number  of  thousand 
cubic  feet  would  yield  substantially  this  return.  In  addi- 
tion to  this  there  must  be  an  allowance  in  the  rate  to  cover 
depreciation.  Assuming  the  depreciable  property  to  amount 
to  $2,500,000,  and  the  average  life  of  Uie  whole  to  be  35 
years,  an  allowance  of  5.3  cents  per  thousand  would  be 
required.     The  90  cents  would  then  be  made  up  as  follows: 


Operating  expanse  per  M  eu.  ft. 

Return  on  capital 

Depreciation 


Total. 


$0,572 
0  275 
0053 


S0.900 

On  the  whole,  this  has  been  an  exceedingly  unsatisfactory 
case  with  which  to  deal,  involving  as  it  does  so  many  ele- 
ments of  doubt  and  uncertainty.  We  are,  however,  unable 
to  satisfy  ourselves  that  a  less  rate  than  90  cents  would  do 
substantial  justice,  and  that  amount  will  accordingly  be  used 
in  the  order  to  be  issued. 
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CONCUEBING 

Sague,  Commissioner: 

I  concur  in  the  foregoing  decision,  tliat  under  all  the  con- 
ditions of  this  case,  and  as  a  matter  of  business  judgment,  90 
cents  is  a  fair  rate  for  the  gas  to  be  furnished  to  the  City ; 
and  believe  that  this  rate  should  be  accepted  by  both  parties, 
without  question. 

It  should  however  be  clearly  understood  that  the  figures 
given  in  the  illustration  included  under  General  Conclusions 
in  the  last  portion  of  the  report  are  intended  only  to  show 
that  90  cents  is  the  minimum  rate  which  can  be  fairly  fixed 
under  any  view  of  the  case.  It  is  my  opinion  that  a  value 
for  rate  making  purposes  considerably  above  the  figures  stated 
in  the  illustration  has  been  proved.  It  is  also  clear  to  me 
that  6  per  cent  is  a  lower  rate  of  return  than  the  Commission 
can  justly  assume  as  fair  to  the  Company  under  the  competi- 
tive conditions  which  exist  in  Buffalo  and  with  the  conse- 
quent business  risk  involved. 
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In  the  Matter  of  the  Complaint  of  Lotjis  P.  Fuhbmann  as 
Mayoe  of  the  City  of  Buffalo  against  The  Catakact 
PowEE  AND  Conduit  Company. 

The  Cataract  Power  and  Conduit  Company  sells  electric  energy  in 
the  city  of  Buffalo.  It  purchaaea  this  energy  from  The  Niagara  Falb 
Power  Company^  the  price  paid  being  $16  each  electric  horsepower 
delivered  at  the  northerly  line  of  the  city.  The  mayor  of  the  City  made 
complaint  that  the  prices  charged  by  said  company  were  unjust  and 
unreasonable.  After  answer  and  hearing,  the  prices  charged,  with  the 
exception  of  that  for  energy  sold  to  the  International  Railway  Com- 
pany, are  reduced  28  per  cent  without  change  in  form  of  the  sliding 
scales  used  by  the  company  in  its  schedules. 

The  opinion  contains  discussions  of  the  following  subjects: 

(a)  Has  the  contract  of  the  respondent  with  The  Niagara  Falls 
Power  Company  for  the  purchase  of  electric  energy  at  $16  per  horse- 
power, a  property  or  capitalizable  value  upon  which  it  is  entitled  to  a 
return? 

(b)  Fair  value  of  property  used  in  the  public  service:  what  it  is 
and  how  arrived  at. 

(o)  "Going  concern"  value:  whether  it  is  a  property  right  entitled 
to  such  a  return. 

(d)  Depreciation. 

(e)  Amortization  of  the  depreciable  property  of  the  company,  its 
franchise  terminating  in  twenty  years. 

Decided  April  2,  1913. 

Clark  U,    Ilammond,    Corporation   Counsel,    Harry  D. 

Sanders,  Assistant  City  Attorney,  for  complainant. 
KeneficJe,  Cooke,  Mitchell  &  Bass  for  respondent. 

Stevens,  Chairman: 

The  Cataract  Power  and  Condnit  Company  was  incor- 
porated the  18th  day  of  June,  1896,  pursuant  to  the  prch 
visions  of  the  Transportation  Corporations  Law.  Shortly 
thereafter  it  commenced  the  construction  of  its  plant  in  the 


Digitized  by 


Google 


FUHRMANN  V.  CaTAEACT  PoWEE  AND  CoNDUIT  Co.  657 
Vol.  III. 

city  of  Buffalo  for  the  distribution  of  electric  energy,  chiefly 
for  power  purposes  and  incidentally  and  to  a  small  extent 
for  lighting  purposes.  It  has  been  engaged  in  that  business 
from  about  1897  down  to  the  present  time.  The  City  of 
Buffalo  through  its  mayor  makes  complaint  that  the  rates 
charged  by  this  company  for  electric  energy  are  unreason- 
able and  unjust,  and  asks  that  such  rates  be  fixed  at  a  rea- 
sonable and  just  amount.  The  company  denies  that  its 
present  rates  are  unreasonable  or  unjust  Upon  the  issues 
joined  by  the  complaint  and  answer,  hearings  have  been  had 
and  evidence  has  been  submitted  by  both  parties,  and  the 
case  has  been  submitted  upon  voluminous  briefs. 

The  importance  of  the  controversy  and  its  magnitude 
demand  a  careful  study  of  the  history  of  the  company  and  its 
operations.  No  proper  disposition  of  the  case  can  be 
made  without  a  full  understanding  of  the  manner  in  which 
the  company  was  organized  and  its  subsequent  financial 
operations. 

On  the  2nd  day  of  December,  1895,  the  common  council 
of  the  City  of  Buffalo  adopted  an  ordinance  which  was 
approved  by  the  mayor  on  the  16th  day  of  December,  in  and 
by  which  there  was  granted  to  The  Niagara  Falls  Power 
Company  the  right  to  erect  poles,  string  wires  and  cables, 
and  to  lay  conduits  in  the  streets  of  the  city  of  Buffalo  for 
the  purpose  of  transmitting  electricity.  This  grant  was 
accepted  by  The  Niagara  Falls  Power  Company  on  the  14th 
day  of  January,  1896,  and  on  the  same  day  a  written  accept- 
ance was  filed  with  the  city  clerk  of  the  City  of  Buffalo,  and 
thereupon  the  said  franchise. became  effective.  On  the  1st 
day  of  July,  1896,  The  Niagara  Falls  Power  Company 
assigned  the  said  grant  to  The  Cat^'iract  Power  and  Conduit 
Company. 

On  the  1st  day  of  June,  1896,  The  Niagara  Falls  Power 
Company  entered  into  an  agreement  with  Franklin  D.  Locke 
in  and  by  which  it  a^eed  to  deliver  to  the  said  Locke  a 
stipulated  amount  of  electric  horsepower  at  a  price  named 
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in  the  agreement,  the  delivery  of  such  electric  horsepower 
to  be  made  at  the  northerly  line  of  the  city  of  Buffalo.  At 
a  meeting  of  the  board  of  directors  of  The  Cataract  Power 
and  Conduit  Company  held  on  the  Ist  day  of  July,  1896, 
the  company  accepted  from  said  Locke  an  assignment  of  the 
said  agreement  with  The  Niagara  Falls  Power  Company, 
and  also  an  assignment  from  said  The  Niagara  Falls  Power 
Company  of  its  license  to  occupy  state  canal  lands  for  a 
transmission  line  within  the  city  of  Buffalo.  In  considera- 
tion of  the  assignment  by  The  Niagara  Falls  Power  Com- 
pany of  the  franchise  from  the  City  of  Buffalo  and  tie 
license  from  the  State,  and  of  the  assignment  by  Locke  of  the 
contract  with  The  Niagara  Falls  Power  Company,  The 
Cataract  Power  and  Conduit  Company  issued  to  them  the 
full  authorized  amount  of  its  capital  stock,  namely  20,000 
shares  of  the  par  value  of  $2,000,000'.  Of  this  amount 
there  were  issued  to  The  Niagara  Falls  Power  Company 
10,050  shares  of  the  par  value  of  $1,005,000,  and  to  Locke 
9950  shares  of  the  par  value  of  $995,000.  In  this  trans- 
action Locke  appears  to  have  been  acting  for  individuals 
other  than  himself,  and  accordingly  the  stock  was  not  issued 
directly  to  him  but  apparently  to  persons  for  whom  he  was 
the  representative.  It  is  unnecessary  at  this  time  to  go  into 
the  transaction  in  further  detail.  The  point  to  the  whole 
matter  is,  that  none  of  the  stock  of  the  Cataract  company 
was  issued  for  cash  and  that  the  sole  consideration  for  its 
issue  was  as  above  stated. 

Upon  the  hearings,  both  the  oral  and  the  documentary 
evidence  of  the  City  and  the  respondent  were  chiefly 
directed  to  the  question  of  the  reproduction  cost  new  of  the 
physical  property  of  the  company.  The  respondent  gave 
some  evidence  tending  to  show  the  commercial  value,  as  it 
terms  it,  of  its  property.  It  was  of  course  impossible  for 
the  City  to  give  any  direct  evidence  as  to  the  actual  cost  of 
the  property,  or  in  other  words  the  cash  investment  made 
by  the  company  in  its  plant.     After  the  case  had  proceeded 
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to  such  a  point  tliat  it  was  clear  the  respondent  did  not 
intend  to  pursue  the  inquiry  in  that  direction,  the  Commis- 
sion on  its  own  motion  ordered  an  investigation  to  be  made 
by  its  examiners  into  such  actual  cost  as  shown  upon  the 
books  of  the  company.  An  exhaustive  examination  was 
made  of  the  books  and  vouchers  of  the  company  during  the 
period  of  its  existence-  A  voluminous  report  was  made 
thereon  to  the  Commission,  copies  of  which  were  furnished 
to  both  the  City  and  the  respondent ;  and  after  some  period 
was  allowed  for  examination  of  the  same,  the  report  was 
introduced  in  evidence  as  a  part  of  the  record  in  the  case. 
The  City  has  chosen  to  make  no  comments  thereon.  The 
respondent  has  made  such  comments  thereon  as  it  deemed 
proper. 

Substantially,  there  is  no  criticism  upon  the  examiner's 
report  as  to  the  cash  investment  in  the  physical  property  of 
the  company  except  upon  one  point  which  will  be  discussed 
later. 

The  following  is  a  summary  of  the  fixed  capital  owned  by 
the  respondent  and  in  service  December  31,  1911,  as  shown 
in  the  examiner's  report: 

Aceauntt  Amounit 

Real    estate    154.601.46 

General   atructurea    6,6.3036 

Bnlldlngs    127,026.82 

Suh-atadon    buildings    1.490.84 

Station    eqnipment    487,076.98 

Sub-atatloD  eqafpinent   140,630.43 

Tranamlaaion   line    46.692.24 

Cable  448.848.53 

Tranamlaaion  system 58,897.00 

Dlatrlbntlon  ayatem.  other  nndergroand 17,076.15 

Conduit    120.573.38 

Canadian  conduit   2,766.54 

Manholea    26,809.96 

Underground    conduit    21,994.66 

Overhead  conatructlon  65,535.81 

Electric  aervices 8.131.23 

Diatributlon  ayatem,  overhead   45.418.85 

Poles  and  fixtures 13,92.'t.71 

Tranamlaaion   tower    21.019.13 

Niagara  River  apan   16,927.60 

Traasformera    5.409.44 
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Aco&unU  AmammU 

Line    transformers    and    devices $13,464.69 

Meters    29.266.08 

Blectrlc  meters     15,951.06 

Electric  meter   installation    1,177.09 

Blectric  instruments    619.18 

Etectric  tools  and  imrplements 660.62 

Electrical  laboratory  equipment 1,792.97 

OiBce   furniture  and   fixtures    629.22 

General  equipment  13,360.14 

General  construction   20,762.83 

Preliminary   expenses    28,810.25 

Deficit  during  eonetructUm: 

Balance  June  30,  1809 $36,411.96 

Expenses  applicable  to  period  of  construc- 
tion, charged  to  p«^t  mnd  loss  in  aubae- 
quent  period 

1808    $72,75 

1890     5.565.89       5.628.64  42,040JW 

Totol    $1,905,916.76 

In  connection  with  the  forgoing  summary,  it  is  proper 
to  observe  that  the  examiner's  report  gives  full  detail  of 
quantities  and  prices  used  in  reaching  the  foregoing  sum- 
maries of  the  several  ledger  accounts,  the  property  on  hand 
being  taken  to  be  that  enumerated  in  the  inventory  intro- 
duced in  evidence  by  the  respondent 

It  is  important  to  observe  at  what  amount  the  fixed  capital 
of  the  company  is  carried  upon  its  books.  In  its  annual 
report  to  this  Commission  for  the  year  ended  December  31, 
1911,  following  the  classification  required  by  the  Uniform 
System  of  Accounts  for  Electrical  Corporations  prescribed 
by  this  Commission,  the  company  states  that  its  fixed  capital 
on  the  3l8t  day  of  December,  1908,  was  $8,416,251.93; 
and  that  the  fixed  capital  installed  by  it  since  December  31, 
1908,  down  to  December  31,  1911,  amounts  to  $360,599.88: 
thus  making  a  total  fixed  capital  of  $3,776,851.81. 

Its  analysis  of  its  fixed  capital  December  31,  1908,  givai 
in  the  same  report,  is  as  follows: 

Real   esUte   $54,601.45 

Bnlldlnffs    120.541.7S 

Station  equipment    489.247.86 

Cable    448.848.58 

Conduit    135,047J5 


Digitized  by 


Google 


FUHBMANN  V.  CaTABACT  PoWER  AND  CoKDUIT  Co.  661 
Vol  III. 

Manholes    $26,809.^. 

Transmission    line    46,692.2* 

Trmnsmisflion  tower 21,019.1^ 

Niagara   Blver   crossing 16,927.60 

Overhead  constmction   72.286.45 

Canadian    conduit    2,766.04 

Transformers  on  line 6,890.87 

Meters   84.928.96 

Electrical   instnimenU    619.18 

Office  furniture  and  fixtures 629.22 

General  construction 16,210.21 

Preliminary  expenbes   28,810.25 

11,522,276.93 
Iisas,  to  equalise  the  inTeatuMnt  of  Amortisation  account  at 
January  1,  1909.  with  the  Accrued  Amortization  of  Capital 
at  that  date 106,028.00 

11,416,251.98 
Contracts,  licenses,  etc 2,000.000.00 

13,416,251.93 

It  will  be  seen  from  the  foregoing  that  on  the  31st  day  of 
December,  1908,  its  books  showed  the  actual  cost  of  its  fixed 
capital  to  be  the  sum  of  $1,522,276.93,  and  that  the  sum  of 
$106,025  deducted  therefrom  was  merely  an  accounting 
entry  designed  to  transfer  a  part  of  the  fixed  capital  to  the 
account  Accrued  Amortization  of  Capital.  It  will  be  further 
noted  that  the  sum  of  $2,000,000,  which  is  the  amount  of  its 
capital  stock,  is  frankly  set  forth  as  the  cost  of  "  Contracts, 
licenses,  etc.,"  referring  thereby  clearly  and  unmistakably  to 
the  consideration  hereinbefore  detailed  for  the  issue  of  the 
capital  stock. 

By  restoring  the  sum  of  $106,025  to  Fixed  Capital 
account,  it  will  be  seen  that  the  company  was,  December  31, 
1911  (the  point  agreed  upon  in  this  case  from  which  all 
matters  should  date),  carrying  its  fixed  capital  on  its  books 
at  a  cost  of  $1,882,876.81,  while  the  examiner  reports  the 
total  of  such  actual  cost  as  $1,905,9'16.76,  an  excess  in  the 
amount  reported  by  the  examiner  over  that  appearing  upon 
the  company's  books  of  $23,039.95.  This  difference  arises 
from  the  fact  that  the  examiner  deducted  from  the  accounts 
of  the  company  as  improper  charges  to  fixed  capital  the  sum 
of  $19,000.64,  and  added  thereto  the  sum  of  $42,040.59^ 


Digitized  by 


Google 


662     FuHHMANN  V.  Catabact  Power  and  Conduit  Co. 

p.  S,  C,  2d  D. 

being  practically  the  amomit  of  deficit  during  constracti<Hi 
which  had  occurred  up  to  the  30th  day  of  June,  1899. 
Whether  or  not  this  deduction  and  addition  made  by  the 
examiner  were  warranted  is  a  matter  of  but  very  little  con- 
sequence; since  the  discrepancy  in  the  totals  shown  by  the 
books  of  the  company  and  the  report  of  the  examiner  is  too 
small  to  affect  in  any  substantial  way  the  decision  of  this 
casa 

It  may  be  fairly  assumed  that  the  cost  of  the  physical 
property  of  the  company  was,  exclusive  of  matters  to  be 
hereinafter  discussed,  the  sum  reported  by  the  examiner, 
namely  $1,906,916.76. 

This  fixed  capital  does  not  represent  the  entire  tangible 
property  used  by  the  respondent  in  the  public  servica  It 
appears  undisputedly  in  the  evidence,  that  on  December  31, 
1911,  it  had  in  process  certain  construction  not  yet  com- 
pleted upon  which  there  had  been  expended  $106,181.68, 
and  these  book  orders  in  process,  as  they  may  be  termed, 
are  a  part  of  the  property  of  respondent  in  the  service  of 
the  public  upon  which  it  is  entitled  to  a  return.  On  the 
same  day  it  also  had  on  hand  materials  and  supplies  of  an 
appraised  value  of  $40,180.08.  These  are  also  a  part  of 
its  property  to  be  considered  in  this  case.  In  addition  to 
the  foregoing,  it  has  a  certain  amount  of  working  capital 
upon  which  it  should  be  allowed  a  return,  the  amount  of 
which  however  is  in  dispute  and  will  require  further 
discussion. 

The  sum  of  the  foregoing  matters,  exclusive  of  working 
capital,  is  as  follows : 

Cost   of   fixed   capital $1,805,016.76 

Book  orders  in  process 106.181.68 

Materials  and   sapplies 40.180.08 

Total $2,052,278.52 

In  order  to  ascertain  precisely  what  matters  are  in  con- 
troversy in  this  case,  it  is  proper  next  to  state  the  claim 
made  by  the  company  as  to  the  value  of  its  property  used  in 
the  public  service  upon  which  it  is  entitled  to  a  return.    It 
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fixes  this  amount  in  several  ways.  So  far  as  the  tangible 
property  is  concerned,  it  calls  attention  to  three  results,  as 
they  may  be  termed,  from  which  such  value  may  be 
determined :  namely,  the  commercial  value  to  be  determined 
by  the  market  value  of  its  stock  and  bonds ;  the  net  earnings 
value  arrived  at  by  capitalizing  its  net  earnings  for  a  given 
year;  and  its  reproduction  value  new,  plus  going  concern 
value  and  the  claimed  value  of  its  contract  for  the  supply  of 
energy  with  The  Niagara  Falls  Power  Company. 

Confining  our  attention  to  the  reproduction  value  theory, 
we  find  it  is  claimed  to  be  as  follows : 

Cost  of  reproducing  physical  property  new $8,604, 008 

Value  of  contract  with  The  Niagara  FaUs  Power  Co 2,000,0iK) 

Going  value 300.000 

Other   items    ., 184,905 

Total  value $5,988,918 

It  is  difficult  to  reproduce  in  detail  the  claim  made  by 
the  City  as  to  the  value  of  respondent's  property  in  service, 
nor  indeed  is  it  essential  so  to  do  at  this  time.  As  we 
understand  it,  such  amount  is  something  under  $2,000,000. 

Without  going  further  into  detail,  it  will  be  seen  that 
there  is  practically  a  difference  of  $4,000,000  involved  in 
the  controversy  as  to  the  value  of  the  property  in  service, 
and  this  with  no  substantial  dispute  as  to  what  the  property 
is.  Before  entering  into  an  inquiry  as  to  what  constitutes 
such  a  tremendous  difference  in  estimates  of  value,  atten- 
tion should  be  called  to  the  general  financial  condition  of  the 
company.  The  following  is  its  condensed  balance  sheet  as 
of  December  31,  1911,  taken  from  its  annual  report  to  this 
Commission  for  that  year: 

Asaeta  aide: 

FUed  capital  December  31,  1008 $3,416,251.93 

Fixed  capital  installed  since  December  31,  1908.       360,590.88 

$3,776,851.81 

Carrent  assets: 

Cash     $355,543.31 

Accounts  receivable  system  corporations 91.34 

other   accounts   receivable 219,608.96 

Interest  and  dividends  receivable 2,005.26 

577,148.86 
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Material!  and  supplies $40,180.08 

Miscellaneous  Investments: 

Free   Investments   $840.00 

Otber  Investments    210.000.00 

210,840.00 

Miscellaneous  temi>orary  debits: 

Special   deposlU    $64,875.00 

Prepaymenu     7,025.12 

Other  suspense    (work  In  process) lOtf, 340.88 

181,247.01 

Total    $4,786.2e7.'<6 

Liabilities  $ide: 
Stock     $2,000,000.00 

Funded  debt,  mortgage  bonds 1,884,000.00 

Unfunded  debt: 

Taxes    accrued    $42,020.08 

Interest  accrued   on   funded    debt 84.875.00 

Dividends    declared    80.000.00 

Consumers*  deposits   650.00 

Owing  system   corporations 8,833.38 

Accounts  payable 62,760.54 

168,638.1» 

Reserves : 

Accrued  amortisation  of  capital 486,499.16 

Corporate  surplus   747,129.65 

Total    $4,786,267.76 

The  examiner  in  his  report  rearranges  this  balance  sheet 
to  a  material  extent,  but  it  is  not  necessary  to  insert  the 
rearranged  balance  sheet  at  this  point.  Later  on  it  may 
become  essential  to  an  imderstanding  of  some  of  the  ques- 
tions involved. 

The  material  points  to  which  attention  ^ould  be  called 
as  shown  by  the  foregoing  balance  sheet  are  as  follows : 

First,  the  funded  indebtedness  is  shown  to  be  $1,384,000, 
being  the  amount  of  its  bonds  outstanding.  The  report  of 
the  company  to  the  Commission  states  that  the  cash  actually 
'realized  for  these  bonds  was  $1,376,150,  showing  that  they 
were  disposed  of  at  almost  par.  Thus  we  find  that  the 
existing  property  of  the  company  was  constructed  from  the 
proceeds  of  these  bonds  and  from  earnings  from  operation, 
no  cash  or  property  whatsoever  having  been  obtained  by  the 
issue  of  stock  except  as  hereinbefore  detailed.  Wo  also 
observe  that  the  corporate  surplus  is  $747,129.65. 
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Valve  of  the  Contrnct  for  Power  with  The  Niagara  Falls 
Power  Company 
As  above  shown,  the  respondent  is  the  owner  of  the  con- 
traot  of  June  1,  1896,  between  Franklin  D.  Locke  and  The 
Niagara  Falls  Power  Company.  This  contract  has  been 
supplemented  by  various  subsequent  contracts  modifying  or 
qualifying  to  some  extent  the  provisions  of  the  original  con- 
tract. It  is  unnecessary  to  set  forth  all  the  details  of  any 
of  these  contracts.  It  will  be  sufficient  to  accept  for  the 
purposes  of  the  discussion  the  statement  made  by  respondent 
its  own  words,  contained  in  the  brief  of  its  counsel: 

Under  these  contracts,  therefore,  The  Niagara  Falls  Power  Com- 
pany is  required  to  furnish  to  the  Cataract  company  at  its  stations  in 
Buffalo  for  over  a  thousand  years  at  least  37,500  horsepower  at  the 
rate  of  $16  per  horsepower  per  annum. 

It  will  be  best  to  state  the  contention  of  the  company 
regarding  the  value  of  this  contract  and  its  supplements  in 
its  own  words,  contained  in  the  brief  of  its  counsel : 

The  only  questions  fairly  to  be  considered  are:  (a)  Has  the  con- 
tract any  value?  (6)  If  so,  what  is  the  proper  method  of  arriving 
at  its  value T  and  (c)  should  that  value  or  any  part  thereof  be  included 
in  the  fair  value  of  the  entire  property  of  the  company  as  a  basis  for 
rate  making  purposes  T 

With  the  evidence  undisputed  in  the  record  that  there  is  a  demand  on 
the  part  of  the  consumers  at  Niagara  Falls  for  power  at  $20  per 
horsepower  per  annum;  that  the  cost  of  transmitting  power  to  the 
Buffalo  city  line  is  approximately  $4  per  horsepower  per  annum,  making 
a  total  cost  here  of  $24  per  horsepower  per  annum,  assuming  that  there 
were  any  Falls  power  available,  which  is  not  the  fact;  with  the  undis- 
puted testimony  in  the  record  that  the  cost  of  generating  electric 
power  in  Buffalo  with  the  most  modern  steam  plant  would  range  from 
$25  to  $28  per  horsepower  per  annum,  can  it  reasonably  be  questioned 
that  this  contract,  requiring  the  delivery  of  37,500  horsepower  at  the 
city  line  every  year  during  the  term  of  the  Cataract's  franchise  (nine- 
teen years  yet  to  run)  and  beyond  for  upward  of  a  thousand  years  at 
the  rate  of  $16  per  horsepower  has  a  value?  Clearly  not.  How  then 
ahould  such  value  be  arrived  at? 

Assuming  the  market  value  of  hydro-electric  power  at  the  Falls  at 
$20  per  horsepower  per  annum,  and  assuming  $4  per  horsepower  per 


Digitized  by 


Google 


666     FuHBMANN  i;.  Catabact  Power  and  Conduit  Co. 

p.  S.  a,  2d  D. 

annum  as  the  coet  of  transmission  to  the  Buffalo  city  line,  we  have 
$24  per  horsepower  per  annum  as  the  m&rket  value  of  Falls  power  at 
the  Buffalo  city  line,  assuming  there  were  any  available. 

Applying  the  other  test  as  to  the  cost  of  generating  electric  power 
by  a  modem  steam  plant  in  Buffalo,  we  have  $25  to  $28  per  horse- 
power as  the  lowest  estimate  for  the  cost  of  steam  generation.  It  is 
apparent,  therefore,  that  the  only  logical  way  of  arriving  at  the  value 
of  this  contract  is  by  taking  the  difference  between  the  cost  of  power 
under  the  contract  and  the  cost  of  power  generated  here  by  steam. 
The  difference  is  $9  per  horsepower  per  annum.  Multiply  this  by  the 
37,500  horsepower  which  the  power  company  is  required  to  deliver  us, 
and  we  get  the  annual  saving  of  $337,500  per  annum.  This  sum  capi- 
talized at  8  per  cent  would  be  over  $4,000,000. 

An  analysis  of  the  foregoing  excerpt  from  the  respondent's 
brief  shows  that  the  facts  upon  which  the  company  relies  to 
sustain  its  contention  that  this  contract  is  of  value  to  it  to 
the  extent  of  $2,000,000  and  upward  are  as  follows: 

1.  That  under  the  terms  of  the  Locke  contract  it  has  a 
right  to  have  The  Niagara  Falls  Power  Company  deliver 
to  it  in  practical  perpetuity  at  the  city  line  of  Buffalo  each 
year  not  less  than  37,500  electric  horsepower; 

2.  That  it  is  required  to  pay  for  each  horsepower 
delivered  to  it  as  aforesaid  only  the  sum  of  $16  per  annum; 

3.  That  there  is  no  other  hydro-electric  power  available  to 
be  delivered  in  Buffalo  at  the  present  time  and  no  prospect 
that  there  will  be  any  other  in  the  future:  that  by  reason 
of  this  fact  it  has  a  practical  monopoly  of  hydro-electric 
power  in  that  city ; 

4.  That  the  minimum  cost  of  steam  generated  electric 
power  in  Buffalo  at  the  switchboard  is  $25  per  horsepower 
per  annum; 

5.  That  the  company  can  sell  this  power  at  $25  in  com- 
petition with  steam  generated  power,  and  hence  in  so  selling 
it  there  is  a  clear  profit  of  $9  per  horsepower; 

6.  That  this  profit  of  $9  per  horsepower  computed  mptm 
the  total  amount  to  which  it  is  entitled,  37,500  horsepower, 
gives  an  annual  profit  of  $337,500 ; 

7.  That  $337,500  annual  profit  capitalized  at  8  per  cent 
amounts  to  $4,218,750. 
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It  is  clear  from  the  forgoing  analysis  that  the  alleged 
value  of  the  contract  depends  upon  whether  the  company 
has  a  vested  right  to  sell  its  electric  energy  at  switchboard 
cost  of  steam  generated  electric  energy  plus  the  cost  of 
distribution,  with  proper  returns  upon  the  capital  invested 
in  such  distribution.  If  the  company  has  such  a  vested 
right,  there  is  no  escape  from  the  argument  presented  by  it. 
If  it  has  not  such  a  vested  right,  the  argument  falls  at  once. 

If  this  Commission  has  the  right  to  reduce  the  selling 
price  to  be  charged  by  the  company  below  the  assumed  cost 
of  steam  developed  electric  energy,  to  the  extent  that  it  so 
reduces  such  price,  it  deprives  the  contract  of  its  alleged 
value.  If  it  should  reduce  the  price  so  as  to  cut  the  profit 
of  $9  in  half,  it  would  deprive  the  contract  of  one-half  of  its 
assumed  value.  If  it  should  treat  the  $16  per  horsepower 
paid  by  the  company  for  energy  as  an  operating  expense 
merely,  in  such  case  the  contract  would  lose  all  its  alleged 
value. 

Stating  the  matter  in  another  way,  the  value  of  the  con- 
tract depends  upon  the  price  which  the  company  is  entitled 
to  receive  for  the  energy  which  it  produces.  If  it  is  entitled 
as  a  matter  of  absolute  right  to  receive  $25  per  horsepower 
for  that  energy,  then  it  is  entitled  to  a  clear  profit  of  $9 
per  horsepower,  and  the  contract  is  a  property  right  of 
great  value.  If,  on  the  other  hand,  the  company  is  not 
entitled  as  a  matter  of  legal  right  to  charge  $25  per  horse- 
power for  this  energy,  but  can  be  required  to  sell  it  at  a  less 
sum,  the  supposed  value  of  the  contract  disappears  propor- 
tionately as  the  price  is  reduced. 

It  is  clear  that  the  selling  price  fixes  the  value  of  the 
contract  If  the  selling  price  were  $30  per  horsepower,-  the 
contract,  upon  the  line  of  reasoning  adopted  by  the  company, 
would  be  of  much  greater  value  than  $4,000,000.  If  the 
selling  price  is  $16  per  horsepower,  then  the  contract  has 
no  particular  value  except  as  it  insures  to  the  company  a 
supply  of  energy  at  all  times. 
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The  whole  matter,  therefore,  depends  upon  the  questitru 
whether  the  company  has  a  vested  right  to  sell  its  electric 
energy  at  the  cost  of  steam  generated  energy  at  the  switch- 
board. If  it  has  such  a  right,  obviously  the  Commission 
can  not  interfere  with  it.  The  company  has  offered  no 
argument  whatsoever  in  support  of  this  proposition.  It  has 
merely  assumed  such  a  right  without  even  stating  it  in 
words. 

By  reducing  the  value  of  this  contract  for  the  parpose8 
of  this  case  to  $2,000,000,  it  has  wholly  surrendered  the 
contention  that  the  Commission  can  not  reduce  the  price,  or 
in  other  words,  interfere  with  the  return  upon  the  claimed 
property  value  of  the  contract. 

It  is  a  conceded  fact  that  Niagara  generated  power  is 
cheaper  than  steam  generated  power.  There  is  a  great  sav- 
ing; and  the  question  is,  who  gets  the  benefit  from  the  sav- 
ing? This  question  was  propounded  directly  to  the  prin- 
cipal witness  for  the  respondent,  and  his  answer  was  — 

My  conclusion  is  that  it  is  fair  to  aU  parties  to  divide  the  advantages 
of  hydraulic  generated  electric  power  between  the  public  and  the  people 
whose  enterprise  makes  the  utility  of  the  hydraulic  power  by  this 
process. 

This  conclusion  seems  to  be  concurred  in  by  the  respon- 
dent ;  and  therefore,  instead  of  insisting  upon  a  return  upon 
the  sum  of  $4,000,000  and  upward,  which  is  logically,  upon 
its  contention,  the  value  of  the  contract,  it  contents  itself 
with  placing  the  value  of  the  contract  at  $2,000,000.  When 
it  concedes  that  there  should  be  any  reduction  in  the  selling 
price  because  it  is  fair  and  reasonable,  it  yields  the  point 
that  it  has  a  vested  right  to  the  entire  difference  in  cost  It 
concedes  that  what  is  fair  and  reasonable  is  the  principle 
by  which  the  selling  price  must  be  determined,  and  not 
because  it  has  any  property  right  to  the  differenca  It  con- 
cedes that  under  all  of  the  circumstances  of  the  case,  it  is 
fair  and  reasonable  that  the  saving,  as  it  terms  it,  should 
be  divided  between  the  public  and  itself.     This  opens  the 
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question  at  once,  what  tribunal  is  to  determine  what  is  fair 
and  reasonable?  Is  the  company  itself  to  determine  it,  or 
is  it  the  Commission  ?  If  the  Commission  says  that  the  fair 
and  reasonable  proposition  is  that  the  profit  should  be 
divided  between  the  public  and  the  company,  then  the  com- 
pany has  succeeded  in  its  contention:  but  not  upon  the 
ground  of  a  vested  property  right.  If  the  Commission  says 
that  the  public  should  be  entitled  to  the  entire  difference,  or 
that  the  public  should  be  entitled  to  three-fourths  of  the 
so  called  saving  and  the  company  to  one-fourth,  the  property 
value  of  the  contract  disappears  in  whole  or  in  part,  and 
the  Commission  has  not  confiscated  any  property  but  has 
merely  determined  what  is  fair  and  reasonable  under  all 
of  the  circumstances  of  the  case.  This  line  of  reasoning 
leads  directly  to  the  conclusion  that  the  value  of  the  con- 
tract is  dependent  upon  the  determination  of  the  Commis- 
sion, and  not  that  the  value  of  the  contract  is  independent 
of  the  determination  of  the  Commission  and  superior  to  it. 
The  position  of  the  company  also  is  not  defensible,  for  the 
reason  that  it  does  not  go  back  to  the  generating  plant, 
namely  that  of  The  Niagara  Falls  Power  Company  at  the 
Falls.  Let  it  be  assumed  that  The  Niagara  Falls  Power 
Company  can  produce  electric  energy  at  its  busbars  at  a 
cost  of  $7  per  horsepower,  and  that  the  cost  of  electric 
energy  developed  by  steam  at  the  same  point  would  be  $25 
per  horsepower.  Upon  such  assumption,  there  is  a  clear 
profit  upon  the  37,500  horsepower  secured  in  the  contract 
of  $18  per  horsepower,  or  $675,000  per  annum.  If  this 
profit  or  saving  is  to  be  divided  with  the  public,  then  the 
public  is  entitled  to  get  the  electric  energy  at  the  busbars 
at  $16  per  horsepower,  and  the  profit  to  the  company  from 
the  use  of  the  water  power  is  $9.  The  respondent,  however, 
is  willing  to  divide  with  the  public  only  the  difference 
between  $16  and  $25,  namely  $9 ;  so  that  in  effect  the  public 
gets  only  one-fourth  of  the  saving  effected  by  the  use  of  water 
instead  of  one-half.     Its  equity  in  one-half  of  the  saving  is 
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cut   down   to   one-fourth   by   the   device   of   a  subsidiary 
company. 

Thifl  reduction  in  the  share  accruing  to  the  public,  or  as  it 
may  be  termed,  in  the  saving,  may  be  carried  still  further. 
If  the  Cataract  company  is  entitled  to  a  profit  of  $4.50  upon 
the  energy  which  it  sells,  it  is  entitled  to  that  profit  upon 
all  energy  sold  to  the  Buffalo  General  Electric  Company. 
The  Buffalo  General  Electric  Company,  in  its  purchase  from 
the  Cataract  company,  gets  a  right  upon  the  theory  of 
respondent  to  some  of  the  advantages  of  the  water  power, 
and  it  is  as  much  entitled  to  one-half  of  the  profits  as  the 
Cataract  company;  hence  it  would  be  entitled  to  take  out 
$2.25  per  horsepower  for  its  advantage,  and  the  public  would 
then  get  only  $2.25  for  its  share,  or  one-eighth  of  the  saving. 
Upon  the  assumption  of  division  of  the  saving,  if  the  public 
deals  directly  with  The  Niagara  Falls  Power  Company  it  is 
entitled  to  get  the  energy  at  $16  per  horsepower,  just  what 
the  Cataract  company  pays.  By  the  intervention  of  the 
Cataract  company  it  is  required  to  pay  $20.50,  and  by  the 
further  intervention  of  the  Buffalo  General  Electric  it  is 
required  to  pay  $22.75. 

Such  results  as  these  will  never  satisfy  the  elementary 
sense  of  right  and  justice  in  the  mind  of  any  man  with 
regard  to  the  use  of  Niagara  generated  electric  energy.  No 
generating  company  using  the  waters  of  Niagara  river  owns 
those  waters  or  has  any  right  or  title  to  them  whatsoever. 
By  the  permission  of  the  Federal  Government  and  of  the 
State  of  New  York,  the  generating  companies  operating  at 
the  Falls  are  given  the  free  use  of  those  waters  in  the  pro- 
duction of  electric  energy.  To  say  that  by  having  been  given 
the  free  use  of  those  waters  for  that  purpose  they  are  vested 
with  an  unassailable  right  to  charge  as  much  for  the  electric 
energy  developed  as  they  would  for  energy  developed  by 
steam  plant,  is  a  proposition  which  requires  to  be  maintained 
rather  thau  to  be  refuted.  It  may  very  well  be  that  these 
companies  are  entitled,  in  view  of  all  of  the  circumstances 
of  the  case,  to  a  liberal  return  upon  the  capital  actually 
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invested  in  developing  the  energy.  It  may  very  well  be  tliat 
the  people  exploiting  the  enterprise  are  entitled  to  large, 
and  even  very  large,  profits  for  the  skill  they  have  displayed 
and  the  risk  to  which  they  have  subjected  their  capital. 
It  may  be  that  the  public  ought  to  pay  them  very  liberally 
for  the  work  which  they  have  carried  on  in  the  public 
interest;  but  to  say  that  the  public  is  entitled  to  no  advantage 
from  the  use  of  these  waters,  that  the  territory  which  can  be 
served  with  electric  energy  developed  at  Niagara  Falls  has 
no  advantage  and  is  entitled  to  no  benefit  by  reason  of 
proximity  to  those  Falls,  is  to  say  something  which  does  not 
appeal  to  the  best  judgment  of  mankind  for  an  instant. 

We  may  therefore  dismiss  without  further  consideration 
the  claim  of  the  company  that  its  contract  with  The  Niagara 
Falls  Power  Company  has  a  value  of  $2,000,000  upon  which 
it  is  entitled  as  a  matter  of  right  to  a  return  of  not  less 
than  6  per  cent  per  annum ;  and  the  question  of  what  return 
it  is  entitled  to,  if  any,  in  excess  of  the  cost  of  steam 
generated  electric  energy,  is  one  which  may  be  considered  in 
another  connection. 

Reproduction  Cost  New  of  Fixed  Capital 
The  great  bulk  of  the  evidence  was  directed,  both  upon  the 
part  of  the  City  and  the  respondent,  to  the  endeavor  to 
establish  the  cost  of  reproducing  new  the  fixed  capital  of  the 
company.  The  following  table  is  an  analysis  of  the  evidence 
submitted  by  both  parties  as  to  the  cost  of  such  reproduction 
new  of  the  entire  tangible  property  of  the  company : 


Item 


I^bor  and  nmterUli  eotto; 

Land        

QenAral  itmoturet 

Q«iMr»l  aquipoi'mi. . .  . 

Suh-ftotion  traildioci. . . 
**  Suh-«tation  equipment. 
I  Polee  and  ^ztnrm 

Trndnal^B"  tower.. 


Company 
(Jaoluon) 


$102,655 
20.733 
12.681 
116.935 
784.604 
21.857 
23.006 


$61,162 

19.679 

6.263 

141.551 

627,686 

26.555 

14.418 


Ezoeeaof 

larger 

estimate 
over 

•mailer, 

% 

841.493 

66 

1.154 

6 

6.418 

-      102 

•        21 

24.616 

107.018 

17 

4.698 

21 

8.588 

60 

Digitized  by 


Google 


672     FuHRiLA^NN  V.  Catakact  Power  and  Coxduit  Co. 

p.  S.  C,  2d  D. 


Item 


Company 

(Jaokflon) 


City 


Differenoir' 
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eBtimale 
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It  will  be  noted  that  the  total  cost  of  labor  and  materiab 
enteiing  into  the  fixed  capital  as  claimed  by  the  company  is 
$2,117,763;  and  as  claimed  by  the  City,  $1,780,427.  The 
difference  between  the  two  is  $337,336,  an  excess  of  the 
company's  claim  over  that  of  the  City  of  19  per  cent 

It  will  be  further  noted  that  the  company  adds  to  its  labor 
and  materials  costs  various  overhead  percentages  amounting 
to  $1,063,753.  It  is  understood  that  while  the  .City  admits 
that  certain  overhead  charges  in  the  way  of  engineering, 
superintendence,  interest  during  construction,  and  the  like 
must  be  reckoned  with  in  the  cost  of  reproduction  new,  it 
claims  that  it  has  made  due  allowance  for  the  same  in  the 
labor  and  materials  costs,  and  that  therefore  such  costs  as 
set  forth  in  the  table  represent  fair  reproduction  cost  new 
of  the  property. 
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The  final  totals  of  the  reproduction  cost  new  of  the  tangible 
property  of  the  company  are  $3,504,008;  of  the  City, 
$1,985,877:  a  difference  of  $1,518,131;  an  excess  of  the 
company's  estimate  over  that  of  the  City  of  70  per  cent. 

The  following  table  is  an  analysis  of  the  claim  of  the 
company  concerning  the  reproduction  cost  of  that  portion  of 
its  property  represented  by  fixed  capital.  This  table  shows  the 
labor  and  materials  cost  of  the  various  items^  the  percentages 
which  should  be  added  to  the  various  costs,  and  the  sum  of 
all  the  labor  and  materials  costs  and  percentages.  It  will  be 
observed  that  the  total  reproduction  cost  new  of  the  fixed 
capital  as  claimed  by  the  company  is  $3,156,332. 
Vol.  Ill  —  22 
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It  will  be  instructive  to  compare  in  the  first  instance  the 
estimates  of  the  company  as  shown  by  the  foregoing  table 
with  its  books.  An  examination  of  the  compan/s  books 
disclosed,  as  hereinbefore  shown,  that  the  total  cost  of  the 
fixed  capital  of  the  company  as  carried  upon  the  books  was 
$1,882,876.  As  claimed  by  its  principal  witness  upon  the 
hearing,  the  cost  of  reproducing  the  property  new  was 
$3,156,332,  a  difference  of  $1,273,456,  and  an  increase  of 
67  per  cent  over  the  amount  carried  upon  the  books. 

It  was  suggested  by  the  company  that  many  of  the 
expenses  properly  chargeable  to  fixed  capital  which  were 
incurred  in  the  construction  of  its  plant  might  have  been  in 
the  process  of  bookkeeping  actually  charged  to  operating 
expenses,  and  therefore  that  the  books  did  not  correctly 
reflect  the  actual  cost  of  the  property.  No  effort  was  made 
by  the  Commission's  examiner  to  ascertain  whether  this 
suggestion  was  correct  or  otherwise.  The  company  was 
advised  that  if  the  suggestion  merited  investigation,  such 
investigation  must  devolve  upon  the  company.  It  assumed 
that  burden,  and  it  is  understood  that  for  a  considerable 
length  of  time  it  had  an  accountant  upon  the  vouchers  of  the 
company  for  the  purpose  of  ascertaining  the  fact.  The 
examiner's  report  was  submitted  to  the  company  for  criti- 
cism and  correction,  and  the  firm  of  engineers  upon  which 
it  relied  as  to  the  reproduction  cost  new  of  the  property 
has  furnished  a  statement  showing  the  results  of  the  exami- 
nation as  to  whether  any  proper  capital  costs  were  included 
in  operating  expenses.  Its  examination  seems  to  have  cov- 
ered a  period  from  the  organization  of  the  company  to 
December  31, 1900.  The  following  is  the  material  portion  of 
the  statement: 

A  corresponding  aUocation  for  the  period  from  the  organization  to 
December  31,  1900,  shows  that  the  total  labor  and  material  aggregates 
$555,428.69,  of  which  $13,575.37  is  labor  and  material  properly  charge- 
able to  capital,  but  which  has  been  included  in  the  vouchers  as  oper- 
ating expenses.  The  total  of  capital  overhead  expenses  for  the  period 
comes   to   $103,510.20,   of   which   $56,610.54    has   been   vouchered    as 
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operating  expenses.    These  overhead  expenses  come  to  18.6  per  cent  of 
the  labor  and  material. 

If  it  were  important,  the  Commission  would  probably 
feel  inclined  to  disagree  with  some  of  the  allocations  made 
in  this  paragraph.  It  is  disposed,  however,  to  examine  the 
question  of  reproduction  cost  new  in  the  light  of  the  results 
claimed  therein.  Stating  such  results  in  tabular  form,  we 
obtain  the  following: 

Total  cost  to  December  31,  1900 $5.55.42S.69 

Deduct  overhead  expenses   103,510.20 

Cost  of  labor  and  materials $451,918.49 

Percentage  of  overhead  expenses 18.6 

The  evidence  submitted  by  the  company  as  to  cost  ol 
reproduction  new  of  fixed  capital  is  as  follows : 

Total  cost  of  labor  and  materials $2,117,763 

Total  overhead  expense   * 1,03S,569 

Total  cost $3,156.33*2 

Percentage  of  overhead  expense  to  labor  and  materials  cost  49 

If  we  apply  the  percentage  of  overhead  expense  obtained 
from  the  books,  namely  18.6  per  cent,  to  the  estimate  of  labor 
and  materials  cost  in  the  evidence,  we  obtain  the  following: 

Labor  and  materials  cost $2,117,763 

Overhead  expense   (18.6%) 393,903 

Total   cost $2,511,666 

The  difference  between  the  total  thus  obtained  and  that 
claimed  by  the  company  is  $644,666. 

We  may  obtain  the  total  cost  to  the  company  in  another 
way.  In  the  foregoing  statement  the  total  cost  of  fixed 
capital  to  December  31,  1900,  is  given  as  $555,428.69.  Id 
this  there  is  included,  according  to  the  statement,  a  certain 
amount  of  overhead  expense.  If  this  percentage  of  overhead 
expense  is  applied  to  the  entire  cost  of  the  property  of  the 
company  as  shown  upon  the  books,  we  will  obtain,  approxi 
mately  at  least,  the  actual  cost  to  the  company  upon  this 
theory  of  amount  of  overhead  charges. 
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The  following  shows  how  this  view  of  the  matter  works 
out: 

TotaJ  cost  to  December  31,  1900 1655,428.69 

Total  orerhead  expense $103,510.20 

Vouchered  as  expense   56,610.54 

Overhead  expense  Included    $46,899.66 

Deduct  above  overhead  expense  from  total  cost 46,899.66 

Actual  cost  of  labor  and  materials $508,529.03 

Percentage  of  overhead  expense  included  in  total  cost 9.2 

Total  cost  as  shown  by  the  books  December  31,  1911,  Including 

overhead   expense    $1,882,876.81 

Deduct  included  overhead   expense    (9.2%) 158,361.00 

Actual  cost  labor  and  materials $1,724,245.81 

18.6  per  cent  of  this  for  assumed  overhead  expense 320,718.00 

Total     $2,044,963.81 

The  respondent's  statement  above  quoted  finds  the  over- 
head expense  to  be  18.6  per  cent.  This  percentage  is  used 
to  produce  the  above  total,  hence  the  total  of  $2,044,963 
would  be  the  entire  cost  of  construction  if  the  same  per- 
centage of  overhead  expense  is  used  as  the  statement  claims 
to  have  been  expended  for  the  period  extending  from  the 
organization  of  the  company  to  December  31,  1900. 

We  may  further  note  the  difference  between  the  estimated 
actual  cost  of  labor  and  materials  of  fixed  capital  shown  by 
the  evidence  and  that  shown  by  the  books  upon  this  basis : 

Estimated  cost  labor  and  materials $2,117,76.*? 

Actual  cost  upon   both   assumptions 1,724,245 

DUTerence    $393,518 

In  the  foregoing  table  the  overhead  charges  claimed  by 
the  respondent  are  stated  in  the  form  of  percentages.  The 
following  is  the  amount  of  the  percentages  for  each  class  of 
overhead  expense : 

EngineerinflT  and  inspection $201,239 

General  Incidentals 30,888 

Insurance  during  construction 9,374 

Orgranixatlon   of  business 143,835 

Taxes   and    Interest   during   construction 200,413 

Piecemeal  construction    256,439 
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Promoter's  profit $164,122 

Brokerage 67,443 

Total    $1,063,753 

It  is  also  instructive  to  see  how  the  percentage  theory  of 
cost  works  out  in  particular  cases.  We  may  first  examine  its 
results  in  the  case  of  land. 

Value  of  land  aa  claimed  by  respondent $136,607 

Actual  cost  as  shown  by  its  books 54.601 

Difference     $82,006 

The  difference  is  made  up  as  follows: 

Rise  in  value $48,054 

ESngineering    and    supervision 5.133 

Organization  of  business 6,467 

Taxes  and  interest  during  construction 13.711 

Promoter's  profit 6.398 

Brokerage    ', 2.24.i 

$82,006 

Total  of  overhead  expense $33,952 

Per  cent  of  actual  cost 61 

Analyzing  the  estimated  cost  of  reproduction  new  of  the 
buildings,  we  obtain  the  following: 

Value  of  buildings  as  claimed  by  respondent $204,451 

Actual  cost  as  shown  by  its  books 135.14« 

Difference   $69,303 


The  difference  is  made  up  as  follows : 


Increase  estimated  cost  over  actual $2,520 

Engineering  and  supervision    18.766 

Insurance    during    construction    651 

Organisation  of  business   9.125 

Taxes   and   interest   during   construction 12.896 

Piecemeal    construction       17.41U 

Promoter's  profit 9.573 

Brokerage     3,358 

$69,303 

Total  of  overhead  expense $66,783 

Per  cent  of  actual  cost  49 

It  should  be  noted  in  the  case  of  the  land  that  the  evi- 
dence does  not  explain  why  the  sum  of  $5133  should  be 
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added  for  engineering  and  supervision.  The  theory  as  to 
the  other  charges  is  somewhat  self-explanatory.  In  the  case 
of  the  buildings  it  is  quite  difficult  to  understand  how  the 
contention  as  to  piecemeal  construction  applies.  Another 
point  which  should  not  be  overlooked  is  that  the  architect's 
fees  actually  paid  are  included  in  the  actual  cost  shown 
upon  the  books. 

"  Fair  Value  "  of  the  Property  Used  in  the  Public  Service 

In  Smyth  vs.  Ames  (169  U.  S.  466),  decided  in  1898,  the 
Supreme  Court  of  the  United  States  said : 

We  hold  that  the  basis  of  all  calculations  as  to  the  reasonableness 
*d  rates  to  be  charged  by  a  corporation  maintaining  a  highway  under 
legislative  sanction  must  be  the  fair  value  of  the  property  being  used  by 
it  for  the  convenience  of  the  public. 

In  San  Diego  Lamd  and  Town  Company  vs.  City  of 
National  City  (174  TJ.  S.  739),  the  same  court  said: 

What  the  company  is  entitled  to  demand  in  order  that  it  may  have 
just  compensation  is  a  fair  return  upon  the  reasonable  value  of  tlie 
property  at  the  time  it  is  being  used  for  the  public. 

In  Cotting  vs.  Oodard  (183  U.  S.  79),  the  same  court  said : 

It  [the  court]  has  declared  that  the  present  value  of  the  property 

is  the  basis  on  which  the  test  of  reasonableness  is  to  be  determined, 

although  the  actual  cost  is  to  be  considered,  and  that  the  value  of 

the  services  rendered  to  each  individual  is  also  to  be  considered. 

In  WUlcox  vs.  Consolidated  Gas  Company  (212  TJ.  S.  19), 
the  same  court  said: 

There  must  be  a  fair  return  upon  the  reasonable  value  of  the  prop- 
erty at  the  time  it  is  being  used  for  the  public.  In  order  to  determine 
the  rate  of  return  upon  the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public,  it  of  course  becomes  necessary 
to  ascertain  what  that  value  is. 

In  the  case  of  Westchester  Street  Railroad  Company, 
decided  by  this  Commission  April  24,  1912,  an  elaborate 
examination  was  made  as  to  the  meaning  of  the  word 
"  Value,"  and  the  conclusions  there  reached  are  those  which 
have  been  universally  adopted  by  economists. 
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The  latest  authoritative  definition  of  "  Valuo  "  which  has 
been  promulgated  is  that  of  Professor  Taussig,  in  his  recent 
work  on  Economics,  in  which  he  says : 

The  value  of  a  commodity  means  in  economics  its  power  of  com- 
manding other  commodities  in  exchange.  It  means  the  rate  at  which 
the  commodity  exchanges  for  others. 

There  is  nothing  new  in  this  definition.  John  Stuart 
Mill  says: 

Value,  when  used  without  an  adjunct,  always  means,  in  political 
economy,  value  in  exchange  or  exchange  value. 

Jevons  says: 

Value,  so  far  as  it  can  be  correctly  used,  merely  expresses  the  circum- 
stance of  its  exchanging  in  a  certain  ratio  for  some  other  substance. 

Again, 

Value  in  exchange  expresses  nothing  but  a  ratio,  and  the  terms 
should  not  be  used  in  any  other  sense. 

The  language  used  in  the  Westchester  case  concerning  the 
value  of  a  street  railroad  is  directly  applicahle  to  an  electric 
plant: 

Its  one  characteristic  which  gives  it  value  is  its  supposed  power 
to  yield  directly  or  indirectly  a  money  return  equal  to  the  investment 
with  a  profit  thereon.  Its  value  lies,  not  in  what  it  is  but  in  what 
it  will  produce  or  what  it  is  believed  it  will  produce  in  money.  Gen- 
erally speaking,  what  it  will  produce  in  money  depends  upon  its  earn- 
ing power,  direct  or  indirect. 

The  foregoiug  language  was  used  in  a  capitalization  case, 
where  the  exchange  value  was  directly  in  question  and  the 
matter  to  be  ascertained  by  the  investigation  in  hand.  The 
present  cAse,  however,  is  a  rate  case.  In  a  rate  case,  the 
exchange  value  can  not  logically  be  a  basis  of  inquiry  for  the 
reason  that  the  exchange  value  depends  upon  the  net  income, 
present  and  prospective :  and  the  net  income  depends  upon 
three  principal  factors,  one  of  which  is  the  rate,  the  others 
being  amount  of  service  sold  and  cost  of  operation.  A 
reduction  of  rate  which  does  not  increase  the  demand  for 
service  necessarily  diminishes  the  net  income,  and  hence  by 
so  much  diminishes  the  exchange  value  of  the  property 
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employed  in  the  service.  If  the  reduction  of  rate  increases 
the  demand  for  service,  such  reduction  may  increase  the 
exchange  value,  provided  the  increase  in  service  be  suffi- 
ciently great  and  without  increase  in  operating  expenses 
suiBBcient  to  absorb  the  increased  earnings. 

Exchange  value  being  dependent  upon  the  rate,  it  is  clear 
that  such  exchange  value  is  not  the  subject  of  inquiry  in  a 
rate  case.  To  base  the  rate  upon  the  exchange  value  would 
be  generally  merely  to  continue  the  rate,  and  it  would  abso- 
lutely continue  it  so  far  as  the  value  is  dependent  upon  the 
rate.  If  the  change  in  rate  affects  the  net  income,  it  changes 
the  exchange  value;  and  if  there  be  no  change  in  exchange 
value  there  can  be  no  change  in  rate. 

In  a  very  careful  and  exhaustive  report  upon  plans  for 
ascertaining  the  fair  value  of  railroad  properties,  submitted 
to  the  National  Association  of  Railway  Commissioners  at 
their  annual  convention  for  the  year  1912,  the  committee 
said : 

But  no  one  expressly  contends  that  value  for  rate  making  purposes 
should  he  based  upon  the  earnings  of  the  property.  If  the  rates  are 
too  high  the  earnings  would  be  too  high,  and  vice  versa.  One  can 
not  be  used  to  justify  the  other,  or  else  we  must  assume  that  whatever 
is,  is  right. 

There  would  seem  to  be  no  escape  from  the  conclusion  that 
when  courts  have  used  the  term  "  fair  value  "  in  rate  cases, 
they  had  something  in  mind  different  from  "  exchange  value," 
or  in  other  words  "  value  ".  It  is  not  to  be  supposed  that 
they  did  not  comprehend  that  value  depends  upon  the  rate, 
and  that  a  change  in  rate  means  a  change  in  value  if  it 
affects  net  income.  The  earning  power  of  a  property  is  what 
determines  its  ratio  of  exchange.  High  net  earnings  will 
give  it  a  high  ratio  of  exchange.  No  earnings  at  all,  either 
present  or  prospective,  will  deprive  it  of  practically  all  value. 

In  the  case  of  Smyth  vs.  Ames  the  court  gave  an  elaborate 
enumeration  of  what  should  be  considered  in  ascertaining 
"  value  ".    It  says : 
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And  in  order  to  ascertain  that  value  ihe  original  coet  of  constmo- 
tion,  the  amount  expended  in  permanent  improvements,  the  amount 
and  market  value  of  its  bonds  and  stock,  the  present  as  compared  with 
the  original  cost  of  construction,  the  probable  earning  capacity  of  the 
property  under  particular  rates  prescribed  by  statute,  and  the  sum 
required  to  meet  operating  expenses,  are  all  matters  for  consideration 
and  are  to  be  given  such  weight  as  may  be  just  and  right  in  each  case. 
We  do  not  say  that  there  may  not  be  other  matters  to  be  regarded  in 
estimating  the  value  of  the  property.  What  the  company  is  entitled 
to  ask  is  a  fair  return  upon  the  value  of  that  which  it  employs  for  the 
public  convenience. 

This  enumeration  of  matters  to  be  considered  may  be 
regarded  as  a  demonstration  that  the  court  did  not  have  in 
mind  "  value  "  in  its  economic  sense  of  "  exchange  value," 
since  the  matters  enumerated  do  not  lead  logically  or  other- 
wise to  a  fixing  of  exchange  value.  It  would  be  too  mudi  to 
say  that  anyone  ever  arrived  at  a  conclusion  as  to  how  much 
he  would  be  willing  to  part  with  for  a  given  piece  of  property 
by  any  such  process  as  is  here  indicated.  If,  however,  the 
court  was  endeavoring  to  point  out  a  method  of  reaching  a 
just  and  reasonable  conclusion  as  to  the  just  and  reasonable 
amount  upon  which  the  return  should  be  allowed,  it  could 
not  well  have  used  better  or  more  comprehensive  language. 

The  result  to  be  evolved  from  such  a  process  as  is  indicated 
is  the  reasonable  amount  of  the  investment  in  the  public 
service.  If  instead  of  "  value  "  we  were  to  say  "  fair  amount 
of  investment,"  we  would  satisfy  in  such  an  inquiry  every 
elementary  sense  of  justice  and  every  requirement  imposed 
by  courts  in  their  enumeration  of  the  processes  to  be  followed 
in  reaching  the  desired  result. 

The  organizers  of  a  public  service  business  at  the  outset 
of  their  operations  are  possessed  of,  or  have  power  to  obtain, 
a  certain  amount  of  floating  capital  which  they  may  use  in 
any  way  open  to  the  investment  of  any  such  capital.  The 
determination  is  made  to  convert  this  floating  capital  into 
fixed  capital  of  a  public  service  plant.  The  carrying  out  of 
this  determination  involves  the  destruction  of  the  floating 
capital.    The  completion  of  the  plant  finds  that  the  floating 
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capital  is  gone  and  the  plant  is  the  outcome  of  the  destruc- 
tion. Personal  service,  energy,  and  skill  have  also  entered 
into  the  work  of  the  creation  of  the  plant,  for  which  a 
pecuniary  reward  of  some  amount  is  just. 

The  reasonable  sum  upon  which  the  owners  of  this  new 
plant  are  entitled  to  a  return  is  the  amount  of  floating  capital 
which  has  been  sacrificed  or  destroyed  in  its  production,  and 
a  just  amount  for  the  energy  and  skill  which  have  been 
expanded  in  producing  the  property  which  is  useful  in  ser- 
ving the  public.  The  rate  of  return  upon  these  amounts  is 
variable,  depending  upon  the  rate  which  the  floating  capital 
might  have  earned  in  other  employments,  the  risk  of  the 
enterprise,  and  the  length  of  time  it  may  reasonably  be 
expected  to  earn  returns.  Generally  speaking,  these  amounts 
may  be  summed  up  in  one  word,  "  Cost ".  Cost,  however, 
can  not  be  accepted  as  a  fixed  amount  from  which  there  can 
be  no  deviation.  It  may  have  been  extravagant  and  wasteful. 
Clearly,  the  extravagance  and  waste  are  the  loss  of  the 
owners,  and  should  not  be  a  burden  upon  the  public  Skill 
and  ability  of  an  unusual  order  may  have  been  displayed  in 
constructing  the  plant,  with  the  result  of  large  savings  in  its 
cost  as  compared  with  cost  under  ordinary  and  average 
management.  Such  savings  should  be  the  reward  of  the 
skill  and  ability  used  in  producing  them,  and  can  not  be 
claimed  as  a  matter  of  right  by  the  consumer.  Extraordi- 
nary misfortime  may  have  occurred  in  the  course  of  con- 
struction, enhancing  materially  the  cost  which  might  have 
been  reasonably  expected.  Whose  is  the  loss?  The  con- 
struction may  have  happened  to  fall  in  a  period  of  either 
abnormally  high  or  low  prices.  When  prices  have  resumed 
what  may  be  deemed  to  be  their  normal  level,  who  is  to  reap 
the  benefit  of  the  one  or  bear  the  burden  of  the  other  —  the 
owner  or  the  consumer? 

It  is  not  essential  to  press  this  line  of  discussion  further. 
Such  considerations  as  the  foregoing  show  that  actual  cost 
may  not  always  be  a  basis  upon  which  the  return  is  to  be 
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computed,  although  it  is  a  factor  of  large  importance  as 
being  the  best  test  of  the  sacrifice  made  in  constructing  the 
public  utility. 

Practically,  the  cost  or  amount  of  investment  is  frequently 
impossible  of  ascertainment.  The  conditions  surrounding 
the  construction  are  unknown.  The  record  of  the  expendi- 
tures actually  made  has  not  been  preserved.  Whether  such 
expenditures  were  made  judiciously  or  otherwise  can  not  be 
known.  In  such  circumstances,  it  is  incumbent  to  seek  some 
other  method  of  ascertaining  the  fair  amount  of  the  invest- 
ment, and  the  method  which  has  been  usually  adopted  in 
such  cases  is  that  of  cost  of  reproduction  new,  with  or  with- 
out depreciation. 

As  a  means  of  ascertaining  the  amount  of  the  actual  investr 
ment,  it  is  confessedly  imperfect.  At  best  it  can  produce 
only  an  approximation.  In  most  cases  it  varies  so  widely 
from  the  actual  cost  as  to  put  the  two  in  a  position  of  actual 
hostility. 

This  method  of  ascertaining  the  fair  amount  of  the  invest- 
ment, although  it  has  been  treated  with  great  favor,  is  also 
subject  to  severe  criticism.  The  first  arises  from  the  practical 
impossibility  of  ascertaining  with  any  reasonable  degree  of 
accuracy  the  cost  of  reproduction  new.  This  impossibility 
has  been  demonstrated  in  most  attempts  which  are  made. 
Engineers  differ  widely  in  their  results,  and  this  when  their 
professional  standing  and  integrity  are  in  every  respect 
equal.  Most  classes  of  work  involve  great  difficulties  in  ascer- 
taining the  just  imit  prices,  the  amoimt  and  efficiency  of  the 
labor  involved,  the  skill  and  push  of  the  superintendents,  the 
proper  economies  which  may  be  practiced,  the  unforeseen 
delays  and  accidents.  To  provide  against  all  possibilities  of 
any  character  which  may  enhance  expense,  the  experience  of 
the  engineer  is  usually  dragged  to  its  depths,  his  researches 
into  the  experiences  of  others  are  pushed  to  the  uttermost. 
The  result  is  that  every  work  is  charged  with  every  expense, 
usually  upon  a  percentage  basis,  which  has  ever  been  foimd  to 
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be  attached  under  any  conditions  to  work  of  the  character 
under  inquiry.  The  result  is  inevitable.  It  is  rare  that  all 
of  the  alleged  expenses  are  found  in  any  given  work,  and  the 
resultant  cost  is  swollen  beyond  all  reason  and  beyond  prac- 
tical experience.  The  cost  of  reproduction  new  is  the  result 
of  estimates,  and  estimates  must  always  be  considered  and 
adjudged  by  the  light  of  the  circumstances  under  which  they 
are  evolved.  An  estimate  to  induce  a  plunge  into  an  enter- 
prise is  not  justly  comparable  with  one  designed  to  justify 
an  existing  rate  of  dividend. 

The  following  quotation  from  the  report  to  the  Xational 
Association  of  Railway  Commissioners,  above  mentioned, 
sums  up  one  phase  of  the  question  with  admirable  cogency: 
There  is  such  a  wide  disparity  in  the  prevailing  methods  of  making 
values  of  railroad  properties  that  in  case  two  expert  engineers,  one 
just  as  honest  as  the  other,  were  valuing  the  same  property  for  the 
same  purpose  at  the  same  time,  one  could  arrive  at  a  total  value  fifty 
per  cent  greater  than  that  found  hy  the  other  expert.  This  glaring 
difference  in  conclusions  could  easily  and  naturally  follow  from  the 
simple  adoption  of  different  rules  or  methods  which  are  today  being 
used  in  actual  practice  by  able  and  experienced  engineers  in  different 
parts  of  the  nation. 

The  chairman  of  the  committee  making  this  report,  in  his 
remarks  to  the  Association,  said: 

There  are  thirteen  subjects  upon  which  I  find  substantial  differences 
of  opinion,  as  follows:  Interest  during  construction,  engineering  con- 
tingencies, franchises,  adaptation  and  solidification  of  roadbed,  unit 
prices,  land  values,  intangible  values  including  working  capital,  develop- 
ment cost,  promotion  profits  and  high  efficiency,  unearned  increment, 
depreciation,  apportionment  of  values,  investment  and  gifts. 

He  does  not  attempt  to  state  a  single  point  upon  which 
there  is  an  agreement,  and  it  would  be  interesting  for  one  to 
attempt  to  find  a  question  not  enumerated  in  the  foregoing 
list  of  thirteen  matters  upon  which  there  is  not  marked 
disagreement. 

A  further  criticism  upon  the  use  of  cost  of  reproduction 
new  is  that  it  is  more  obviously  just  to  the  consumer  to  charge 
against  him  the  coat  of  reproducing  the  service  rather  than 
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the  cost  of  reproducing  the  existing  instrument  of  service. 
Such  existing  instrument  may  be  inefficient  or  obsolete.  If 
competition  has  its  full  force  in  a  given  case,  the  tendency 
is  for  the  consumer  to  reap  the  full  benefit  of  all  improve- 
ments in  character  and  design  of  the  plant.  If  monopoly 
exists,  the  expense  of  construction,  the  ill  design,  virill  not 
be  replaced  except  as  the  newer  construction  can  be  had  upon 
terms  which  will  reduce  operating  expenses.  If  the  saving 
in  operating  expenses  is  reflected  in  the  rate,  the  owner 
receives  no  benefit  and  can  not  afford  to  change.  This  con- 
dition of  affairs  results  in  the  complicated  problems  to  be 
solved  in  determining  who  shall  bear  the  burden  of 
obsolescence. 

It  is  not  necessary,  however,  to  determine  whether  the  cost 
of  reproduction  new  should  ever  be  used  as  the  sole  basis  of 
value  in  a  rate  case.  The  practical  question  before  us  is 
whether  it  should  be  so  used  in  the  case  now  before  the  Com- 
mission for  determination.  In  solving  this  question  we 
must  consider  how  it  actually  works  out. 

In  the  case  under  consideration  there  is  no  practical  dis- 
pute as  to  quantities.  They  are  given  by  the  company.  Each 
party  has  caused  a  firm  of  engineers  to  attach  unit  prices 
to  materials  and  give  estimates  as  to  the  cost  of  labor 
employed  in  installation.  There  is  a  wide  difference  in  the 
results  reached.  The  estimates  appear  to  have  been  made 
very  largely  by  employees  of  the  respective  firms  who  did 
not  appear  upon  the  stand,  but  their  tabulations  and  work 
were  reviewed  and  revised  by  their  principals  who  did  give 
evidence  as  to  their  judgment  that  the  results  finally  pro- 
duced were  correct.  It  is  not  to  be  understood  that  the 
principals  did  not  give  considerable  attention  to  the  details, 
but  in  the  main  the  work  was  obviously  done  by  subordinatea 
The  difference  in  results  arises  largely  from  different  unit 
prices  for  materials  and  different  estimates  aa  to  the  amount 
of  labor  required  in  performing  the  work,  with  a  very  wide 
difference  in  theory  as  to  the  overhead  expenses  so  called: 
that  is,  the  amounts  of  percentages  which  are  to  be  added  for 
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engineering,  supervision,  interest  during  construction,  and 
the  like.  There  is  no  possibility  of  reconciling  the  evidence. 
There  is  no  possibility  of  determining  who  is  in  the  right 
as  to  a  large  number  of  matters  in  controversy,  amounting 
to  very  material  sums,  without  making  inquiry  outside  of  the 
case.  The  Commission  has  undertaken  such  a  task  in  another 
case,  with  results  therein  detailed,  which  were  wholly  unsatis- 
factory and  of  no  assistance  whatever. 

This  case  is  unusual  in  that  the  books  of  the  company 
have  been  well  kept,  and  together  with  the  vouchers  show 
accurately  the  outlays  which  the  company  has  made  in  the 
public  service.  There  is  no  uncertainty  about  the  matter 
whatever.  There  may  be  some  questions  of  detail  as  to 
whether  particular  expenditures  were  properly  allocated  to 
operating  expenses  or  to  capital,  but  such  details  are  prac- 
tically inconsequential  in  the  general  result.  We  therefore 
are  confronted  with  the  fundamental  question  whether  in 
determining  the  amount  of  the  fair  investment  upon  which 
the  return  shall  be  made,  in  other  words  the  value,  we  shall 
give  chief  weight  and  importance  to  the  actual  cost  to  the 
company  within  a  recent  period  as  disclosed  by  its  own  books, 
or  allow  that  cost  to  be  overridden  by  the  conflicting  proof 
which  is  submitted  of  what  the  witnesses  think  the  property 
would  now  cost  if  reproduced. 

The  first  objection  to  the  cost  of  reproduction  new  in  this 
case  is  that  it  is  based  upon  an  assumed  state  of  affairs  which 
did  not  obtain  in  the  actual  construction  of  the  plant.  This 
assumption  is  that  the  plant  is  to  be  constructed  as  an 
entirety  within  the  briefest  possible  period.  It  is  not  con- 
sidered as  a  growth  from  a  simple  beginning,  but  as  evolvea 
from  the  plans  of  engineers  covering  the  whole  system,  and 
the  construction  proceeding  with  all  reasonable  dispatch  so 
that  the  plant  is  brought  into  existence  and  put  in  service 
at  one  time.  It  assumes  practically  that  the  whole  plant  is 
ready  for  service  before  any  business  is  secured.  This 
assumption  does  not  correspond  with  the  real  facta  of  the 
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case.  The  company  was  organized  in  1896.  As  late  as  the 
close  of  1900  we  find  that  the  money  investment  was  only 
about  $500,000.  In  1908  the  investment  had  risen  to 
about  $1,500,000,  and  at  the  close  of  1911  it  had  gone  up 
to  nearly  $1,900,000.  Extensions  were  budlt,  generaUy 
speaking,  for  serving  business  which  was  ready  to  be  served. 
An  extension  of  the  distributing  system  would  be  made  to 
reach  a  particular  industry  or  business,  and  as  soon  as  com- 
pleted the  load  would  be  taken  on.  The  engineering  has 
largely  been  done  by  engineers  in  the  regular  employment 
of  the  company  at  a  cost  very  much  less  than  the  percentage 
assumed  by  the  company's  witnesses ;  and  as  is  shown  by  the 
books,  large  portions  of  the  sums  required  as  theoretical 
overhead  expenses  have  never  been  paid. 

Again,  the  large  sum  of  $256,439  is  added  by  the  respond- 
ent to  the  costs  because  of  piecemeal  construction.  In  other 
words,  the  theory  is  that  the  plant  could  have  been  con- 
structed upon  the  assumption  just  stated  for  the  sum  of  about 
$3,000,000,  but  having  actually  been  constructed  by  piece- 
meal, $250,000  should  be  added  to  that  sum  by  reason  of  the 
extra  expense  incurred. 

It  must  be  confessed  that  this  addition  for  piecemeal  con- 
struction has  logical  difficulties  which,  however,  need  not  be 
discussed  for  the  reason  that  the  books  of  the  company 
demonstrate  that  the  piecemeal  construction  which  actually 
took  place  was  much  cheaper  than  the  construction  upon 
which  the  calculations  of  the  company's  witnesses  are  based. 

The  evidence  as  to  the  reproduction  cost  new  given  both 
by  the  company  and  by  the  City  is  unsatisfactory  in  those 
elements  upon  which  the  determination  must  be  based.  The 
quantities  not  being  controverted,  the  differences  arise  as  to 
unit  prices  and  labor  costs.  Upon  these  points  we  have 
merely  the  judgment  of  a  limited  number  of  reputable  engi- 
neers skilled  in  their  profession,  of  considerable  experience, 
but  obviously  having  different  experiences  and  resorting  to 
different  sources  of  information.  Thus,  a  large  part  of  the 
valuation  of  the  property  consists  of  sub-station  equipment. 
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It  is  well  known  that  quotations  as  to  the  price  of  machinery 
of  this  character  are  little  to  be  depended  upon.  There  is 
no  such  thing  as  an  established  fixed  price,  and  the  manu- 
facturing companies  make  their  prices  in  accordance  with 
the  circumstances  of  the  case;  and  quotations  furnished  by 
them  are  entitled  to  but  very  little  weight.  The  difference 
between  actual  cost  and  quotations  for  the  same  articles  are 
at  times  very  striking. 

The  percentages  used  by  the  witnesses  for  the  company 
fur  the  so  called  overhead  expenses  are  not  such  as  can  meet 
with  approval.  They  amount  to  49  per  cent  of  the  esti- 
mated cost  of  labor  and  materials.  This  is  wholly  out  of 
line  with  the  experience  of  the  Commission,  and  is  not  in 
accord  with  the  experience  of  the  company.  No  evidence 
was  introduced  showing  that  any  such  percentage  of  expense 
has  ever  been  actually  incurred  in  construction. 

It  should  properly  be  observed  at  this  point  that  the  ques- 
tion presented  is  different  from  that  to  be  solved  in  cases 
requiring  capitalization  for  new  construction.  In  capitali- 
zation cases,  it  has  to  be  recognized  that  engineering,  interest 
during  construction,  and  other  expenses  of  like  nature,  will 
be  incurred.  There  is  no  means  of  determining  in  advance 
with  accuracy  just  how  much  they  will  amount  to.  They 
are  necessarily  and  unavoidably  the  subject  of  estimate. 
Labor  and  materials  costs  are  also  the  subject  of  estimate. 
Xo  one  pretends  that  any  such  estimate  is  absolutely 
accurate  or  can  be  so  made.  It  is  simply  the  best  that  can 
be  done  under  all  of  the  circumstances  of  the  case,  and  the 
practice  of  the  Commission  is  to  provide  that  the  money 
raised  shall  be  carefully  accounted  for,  and  if  there  be  found 
to  be  any  excess  it  shall  not  be  used  for  any  purpose  with- 
out the  futher  authorization  of  the  Commission.  No  one 
assumes  that  the  estimate  is  conclusive,  it  is  merely  tenta- 
tive for  the  purpose  of  enabling  the  corporation  to  obtain 
a  sum  of  money  which  as  nearly  as  may  be  judged  in 
advance  will  be  sufficient  for  the  w^ork  in  hand. 
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Without  prolonging  the  discussion,  the  conclusion  of  the 
Commission  is  that  in  this  case  the  fair  value  of  the  prop- 
erty used  in  the  public  service,  or  what  is  equivalent  thereto, 
the  fair  amount  of  the  investment  upon  which  the  return 
should  be  computed,  may  be  better  ascertained  by  giving  the 
greater  weight  to  the  actual  cost  as  the  basis  of  the  inquiry 
than  in  any  other  way.  This  actual  cost  may  require  diminu- 
tion if  it  should  be  found  that  the  expenditures  were  extrava- 
gant or  wasteful."  It  may  require  increase  if  it  be  found  that 
any  of  the  property  has  actually  increased  in  value  since 
it  was  brought  into  the  public  service,  and  it  may  require 
increase  for  other  reasons.  It  is  not  assumed  that  the  actual 
amount  of  money  expended  by  the  company  and  placed  upon 
its  books  as  the  cost  of  the  property  is  the  fair  value.  It  is, 
however,  assumed  that  such  cost  taken  as  the  chief  basis  of 
investigation  will  lead  to  more  just  and  equitable  results  than 
any  other  one  basis  which  is  afforded  by  the  evidence  in  the 
case. 

"  Ooing  Concern  "  Value 

The  company  makes  a  claim  for  going  concern  value. 
The  amount  claimed  is  somewhat  uncertain.  The  witness 
Jackson  places  the  going  concern  value  at  10  per  cent  of 
$3,504,000,  or  $350,400.  The  witness  Metcalf  places  it  at 
$996,000 ;  the  witness  Almert  at  $300,000. 

In  their  brief,  the  counsel  for  the  company  aggregate 
several  items  as  follows:  Eeproduction  value  new  plus  1912 
additions  plus  going  concern  value  (Jackson),  $3,988,913. 
It  is  not  clear  which  one  of  these  estimates  of  going  concern 
value  the  respondent  relies  upon,  and  it  is  not  important 
at  this  time  to  settle  that  matter.  The  question  to  investi- 
gate is  what  constitutes  going  concern  value  in  a  rate  case, 
and  what  is  its  proper  place  in  an  estimate  of  the  investment 
or  fair  value  of  the  property  upon  which  a  return  should 
be  allowed. 

Going  concern  value,  so  called,  either  under  that  name  or 
something  similar  thereto,  has  in  the  last  few  years  excited 
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a  great  deal  of  attention  and  controversy  before  commis- 
sions and  courts^  with  the  result,  as  is  usual  in  such  cases, 
that  we  have  various  divergent  and  irreconcilable  decisions. 
It  is  believed  that  at  the  outset  an  examination  of  the  prin- 
ciples connected  therewith  will  be  more  useful  than  an 
examination  of  the  decisions. 

The  question  of  going  concern  value  has  arisen  in  two 
distinct  classes  of  cases,  namely  those  of  purchase  and  those 
relating  to  rates.  The  principles  applicable  to  one  class 
have  been  sometimes  applied  to  the  other  class,  and  there- 
fore, if  there  is  any  distinction  between  the  two,  confusion 
has  arisen.  We  may  therefore  first  inquire  whether  the 
same  principles  are  applicable  to  both  classes  of  cases. 

In  purchase  cases,  the  point  to  be  determined  is  how  much 
should  be  parted  with  by  the  purchaser  for  the  purpose 
of  acquiring  the  entire  property,  including  the  business 
attached  thereto.  The  inquiry  is  as  to  the  exchange  value  of 
the  property:  that  is,  the  sum  or  amount  which  should  be 
parted  with  by  the  purchaser  in  order  to  acquire  that  which 
he  desires.  The  exchange  value  is,  in  case  of  a  property 
whose  function  is  simply  to  earn  money,  determined  prima- 
rily by  the  earning  power;  not  alone  the  earning  power  at  the 
moment,  but  the  earning  power  at  the  moment  plus  prospec- 
tive earning  power  over  a  period  of  years.  If  the  earning 
power  is  large,  the  price  to  be  paid  will  be  correspondingly 
large.  If  there  is  no  earning  power  connected  with  the 
property,  then  the  price  will  be  what  is  ordinarily  termed 
scrap  or  junk  value,  which  means  that  the  property  has  only 
that  value  which  can  be  realized  when  it  is  sold  for  purposes 
other  than  those  for  which  it  was  constructed.  A  plant 
without  any  business  either  actual  or  prospective  of  the  kind 
which  it  was  designed  to  serve  has  no  earning  power,  and 
therefore  will  have  no  exchange  value  except  as  the  "physical 
property  may  be  diverted  to  some  other  use  which  has  an 
earning  power.  The  exchange  value  depends  upon  the 
amount  of  net  earnings.     If  we  consider  two  plants  the 
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cost  of  whose  physical  property  is  the  same,  but  one  of 
which  pays  a  10  per  cent  dividend  and  the  other  a  20  per 
cent  dividend  upon  such  cost,  with  a  reasonable  prospect 
that  the  dividends  will  continue  in  the  same  proportion  in 
the  future,  the  value  of  one  plant  is  clearly  much  greater 
than  that  of  the  other,  not  because  of  the  greater  cost  of  the 
property  or  the  greater  amount  invested  therein,  but  because 
of  the  greater  value  of  the  business  attached  thereto.  It 
has  a  greater  value  as  a  going  concern.  These  considera- 
tions demonstrate  that  in  purchase  cases  the  value  of  the 
property  depends  upon  what  can  be  got  out  of  it  in  the 
way  of  net  income.  This  in  turn  depends  upon  the  volume 
of  business,  the  operating  expenses,  and  the  rate  charged. 
When  the  value  of  the  property  is  considered  in  purchase 
cases,  that  value  is  the  exchange  value:  the  rate  is  always 
assumed,  and  is  never  in  question.  The  rate  actually 
charged  is  the  one  which  is  taken  to  be  the  fair  and  reason- 
able rate,  and  it  is  invariably  taken  to  be  a  fixed  fact  in 
the  case  concerning  which  there  is  no  dispute.  This  dif- 
ferentiates purchase  cases  from  rate  cases.  In  purchase 
cases  the  inquiry  is,  what  is  the  exchange  value  of  the  plant? 
What  is  its  earning  power,  present  and  prospective?  And 
upon  the  amount  of  that  earning  power  depends  the  detenni- 
nation  in  the  case. 

In  rate  cases,  the  question  in  determining  the  value  is 
not  how  much  has  been  or  can  be  got  out  of  the  property, 
but  how  much  has  been  put  into  it,  in  order  that  from  that 
fact  it  may  be  determined  how  mucli  may  be  reasonably  taken 
out  of  it  in  the  way  of  net  income.  The  cause  of  complaint 
in  a  rate  case,  and  hence  the  point  in  issue,  is  whether  too 
much  return  has  been  obtained  from  the  public,  and 
whether  that  return  ought  not  to  be  cut  down  to  a  smaller 
sum:  whether  the  net  income  is  not  too  large  and  should 
not  be  smaller.  In  such  a  case  the  earning  power  of  the 
plant  is  uncertain  until  the  decision  as  to  the  rate  is  made, 
because  that  is  the  very  thing  the  controversy  is  about    It 
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follows  that  iu  a  rate  case  the  earning  power  can  not  be 
considered  in  determining  what  is  the  value  of  the  prop- 
erty for  the  reason  that  such  value  depends  upon  the  earn- 
ing power  and  the  earning  power  depends  again  upon  the 
rate,  and  the  rate  depends  upon  the  decision  which  may  be 
made  in  the  case. 

This  distinction  between  value  in  purchase  cases  and  in 
rate  cases  is  so  fundamental  and  so  vital  to  an  understand- 
ing of  the  subject  that  it  is  well  to  devote  further  attention 
to  it.  Perhaps  no  better  illustration  can  be  framed  than  by 
showing  the  practical  application  of  the  distinction  in  the 
case  of  the  company  whose  affairs  are  under  consideration. 
That  company  claims  the  value  of  its  physical  properties  to 
be  $3,504,000,  and  this  for  the  purposes  of  the  discussion 
will  be  assumed  to  be  correct.  Its  gross  income  from  opera- 
tion in  the  year  1911  was  $363,000:  that  is,  that  was  the 
sum  which  it  had  left  from  earnings  after  paying  its  operat- 
ing expenses  and  taxes.  It  is  not  an  unreasonable  assumption 
that  any  property  having  a  monopoly,  well  established  in 
business,  with  a  present  highly  remunerative  business  and 
with  a  prospect  of  increase  in  business,  is  capitalizable  at  a 
sum  of  which  its  gross  income  is  6  per  cent.  Money  is  seek- 
ing investment  at  less  rates,  and  any  property  with  the 
certainty  of  return  equal  to  that  afforded  by  the  Cataract 
company  can  find  plenty  of  money  to  invest  therein  at  a 
return  of  6  per  cent.  Capitalizing  the  gross  income  of 
$363,000  at  6  per  cent,  we  find  that  the  property  would  be 
worth  $6,050,000.  Upon  these  assumptions  the  conclusion 
is  that  the  fair  exchange  value  of  the  entire  property  of  the 
company  is  this  sum  of  $6,050,000;  that  this  is  the  ratio 
of  exchange  which  it  would  possess;  that  a  willing  pur- 
chaser would  be  willing  to  part  with  that  sum  in  view  of  a 
certain  return  of  6  per  cent  or  $363,000  annually  thereon. 
The  assumed  value  of  the  physical  property  of  the  company 
is,  as  claimed  by  the  company,  $3,504,000.  Deducting  this 
sum  from  the  total  value  of  $6,050,000,  we  have  an  intangible 
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value  in  excess  of  the  physical  value  of  $2,546,000.  Upon 
the  theory  that  going  concern  value  is  the  value  of  the 
attached  business,  the  going  concern  value  of  the  Cataract 
company  is  either  the  whole  or  some  part  of  this  sum  of 
$2,546,000.  The  return  at  6  per  cent  on  the  assumed  value 
of  the  physical  property  would  be  $210,240,  and  the  return 
at  6  per  cent  upon  the  intangible  value  of  $2,546,000  would 
be  $152,760.  This  includes  the  return  upon  the  going  value, 
whatever  that  may  be. 

The  earnings  from  operation  during  the  year  1911  were 
$1,516,000.  If  the  rates  of  the  company  were  reduced  so 
as  to  make  a  cut  in  the  gross  earnings  of  10  per  cent,  such 
cut  would  be  $151,600;  and  if  it  had  been  made  for  the 
year  1911,  the  earnings  from  operation  would  have  been 
$1,364,400.  The  operating  expenses  and  taxes  for  the  year 
as  reported  by  the  company  were  $1,153,000.  Deductin.^ 
these  from  the  earnings  from  operation  the  remainder  would 
be  the  gross  income,  or  $211,400,  which  is  only  $1160  in 
excess  of  a  6  per  cent  return  on  the  claimed  physical  value. 

It  must  be  taken  as  a  fact  that  under  the  decision  of  the 
Supreme  Court  there  must  be  a  return  upon  the  physical 
property  to  the  amount  of  its  assumed  value  of  $3,504,000, 
of  at  least  6  per  cent,  which  would  amount,  as  above  stated, 
to  $210,240.  As  above  shown,  in  a  purchase  case,  it  is  the 
earning  power  of  the  property  which  fixes  the  price  that 
must  be  paid  for  it  by  the  purchaser,  and  if  the  purchaser 
is  not  willing  to  pay  that  price  he  has  the  option  of  letting 
the  property  alone;  and  it  is  quite  immaterial  whether  we 
assume  in  this  case  that  the  full  exchange  value  of  the  prop- 
erty is  the  sum  of  $6,050,000,  or  some  lesser  sum  which  is 
in  excess  of  $3,504,000.  Having  an  earning  power  which 
returns  more  than  6  per  cent  upon  $3,504,000,  the  argument 
is  that  it  has  a  going  concern  value  which  is  a  part  of  its 
exchange  value  in  excess  of  $3,504,000.  This  being  so,  the 
question  becomes  at  once,  how  is  it  possible  to  cut  the  rate 
of  the  company  without  confiscating  pro  tanto  that  value 
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whicli  is  kaown  as  going  ooncem  value  ?  Taking  the  figures 
used  above,  a  cut  of  10  per  cent  in  the  rates  of  the  company 
practically  annihilates  the  going  concern  value.  If  it  can 
not  be  confiscated  ^as  a  whole,  neither  can  it  be  confiscated 
in  part.  The  diflSculty  in  the  case  is  at  once  dissipated  when 
it  is  considered  that  exchange  value,  that  is  to  say,  the  value 
which  is  derived  from  earning  power,  is  not  and  can  not  be 
the  value  to  be  considered  in  a  rate  case.  It  can-  not  be  too 
often  repeated  that  exchange  value  depends  upon  earning 
power  as  exhibited  in  net  income,  while  one  question  in  a 
rate  case  is  whether  the  net  income  is  unreasonably  large; 
and  if  it  is  unreasonably  large  it  should  be  reduced. 

If  the  net  income  is  taken  as  the  test  of  value,  as  it  must 
be  in  considering  exchange  value,  then  it  is  impossible  to 
make  a  reduction  of  rates  by  governmental  authority; 
because  the  reduction  necessarily  creates  a  reduction  in  net 
income,  and  the  reduction  in  net  income  necessarily  reduces 
the  exchange  value,  and  this  can  plausibly  be  urged  to  be 
confiscation ;  and  is,  in  fact,  if  the  exchange  value  is  to  be 
taken  as  the  value  which  is  made  the  basis  of  computation 
in  a  T&te  case. 

I  think  it  must  be  taken  as  clear  upon  principle  that 
there  is  a  fundamental  distinction  as  to  going  concern  value 
between  rate  cases  and  cases  of  purchase. 

Directing  attention  next  to  the  principle  involved  in  rate 
cases,  it  is  to  be  observed  that  the  discussion  hereinbefore 
had  demonstrates  that  in  rate  cases  going  concern  value,  if 
it  exists,  is  not  to  be  found  in  the  amount  of  the  earnings. 
It  must  therefore  be  considered  as  arising  from  either  a 
deprivation  suflFered  by  the  company  in  not  receiving  a 
proper  return  upon  its  investment  at  some  prior  period  in 
its  history  or  in  some  expenditure  which  it  has  made 
for  obtaining  the  business,  which  expenditure  is  separate 
and  distinct  from  any  expenditure  made  in  putting 
its  plant  in  a  condition  to  render  service.  The  argument 
is  that  such  deprivation  of  returns  upon  the  investment 
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made  by  way  of  dividends,  or  that  such  expenditure  by 
way  of  attaching  business  to  the  property,  is  as  much  a 
part  of  the  real  cost  of  the  property  upon  which  the  com- 
pany is  fairly  and  equitably  entitled  to  returns  as  the  money 
which  has  been  put  into  the  construction  of  the  physical 
plant  Hence  it  is  .that  one  definition  of  going  concern  value 
is  that  which  has  been  adopted  by  the  respondent  in  this 
case,  namely,  the  cost  of  attaching  business.  These  two 
bases,  namely  loss  of  dividends  and  expenditure  of  money, 
should  in  any  proper  analysis  of  the  matter  be  separated. 
There  should,  however,  be  first  taken  into  consideration  a 
matter  which  is  common  to  both.  This  matter  is  the 
assumption,  always  implied  and  never  stated,  that  the  plant 
has  a  value  equal  to  the  construction  cost,  either  actual  or 
estimated,  and  this  without  any  business  attached  thereto; 
and  that  to  this  cost  there  should  be  added  the  amount  of 
deprivation  of  income  or  the  amount  of  the  expenditures 
made  for  business,  or  both.  This  assumption  is  not  just. 
The  construction  cost  is  not  the  exchange  value  of  the  prop- 
erty. The  construction  cost  may  have  been  entirely  wasted 
except  so  far  as  scrap  value  is  concerned.  Xor  does  it  follow 
that  the  construction  cost  as  being  the  amount  of  investment 
can  always  be  taken  as  the  sum  upon  which  the  return  to 
which  the  owner  is  entitled  should  be  computed.  There 
must  always  be  taken  into  consideration  in  these  matters  the 
location  of  the  plant,  and  the  business,  either  present  or 
prospective,  which  may  be  served  at  such  location.  The 
plant  of  the  Cataract  company  is  located  in  Buffalo  because 
there  is  business  there  which  may  be  served,  or  there  is 
potential  business  in  that  city  which  it  is  more  than  probable 
will  be  served;  and  the  value  of  the  plant,  either  exchange 
value  or  investment  value,  depends  upon  the  existence  of 
customers  to  be  ser\'ed. 

We  may  suppose  for  the  sake  of  the  argument  that  the 
plant  of  the  Cataract  company,  instead  of  being  constructed 
in  Buffalo,  had  been  erected  at  some  village  in  the  county 
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of  Erie  without  any  manufacturing  interest  or  railroad 
service,  say  at  Collins  Center.  Leaving  out  of  considera- 
tion for  a  moment  the  possibility  of  long  distance  transmis- 
sion, the  plant  at  Collins  Center  would  have  no  value  except 
scrap  value :  that  is,  such  value  as  might  be  found  in  taking 
the  materials  and  selling  them  for  use  in  some  other 
business. 

Considering  the  plant  to  be  erected  at  some  remote  and 
inaccessible  point,  say  in  Greenland,  where  there  would  be 
neither  local  demand  nor  possibility  of  long  distance  trans- 
mission of  power,  the  property  would  not  have  even  a  scrap 
value,  for  the  reason  that  the  cost  of  moving  it  to  a  place 
where  the  materials  could  be  available  in  another  business 
would  exceed  the  value  at  such  other  point. 

The  physical  property  of  a  plant  of  the  character  of  that 
owned  by  the  Cataract  company  has  no  value  other  than 
scrap  value  except  as  a  going  concern,  and  when  a  proper 
allowance  has  been  made  for  the  value  of  the  physical  prop- 
erty, meaning  thereby  a  proper  investment  value,  including 
every  element  which  goes  into  that,  it  must  include  an  esti- 
mate for  the  property  as  a  going  concern;  and  the  going 
concern  value  is  necessarily  represented  in  that  estimate. 
The  very  act  of  giving  a  value  to  the  physical  property 
assumes  that  it  is  a  going  concern,  assumes  that  it  has  a 
business,  and  that  that  business  is  in  some  degree  related  to 
the  normal  capacity  of  the  plant. 

Having  this  fundamental  distinction  clearly  in  mind,  we 
are  now  ready  to  proceed  to  an  examination  of  the  two 
elements  of  going  concern  value  above  stated,  namely,  money 
expended  in  attaching  business  to  the  property,  and  absten- 
tion from  or  deprivation  of  dividends. 

Taking  first  the  question  of  expenditures  made  in  attach- 
ing business,  it  is  universally  recognized  that  it  is  proper  for 
the  company  to  claim  reimbursement  from  the  public  for 
such  expenditures.  They  are,  however,  universally  recog- 
nized and  treated  as  a  part  of  the  operating  expenses.     The 
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company  is  obliged  almost  invariablj  to  solicit  business  at 
the  commencement  of  its  operations  and  is  equally  obliged 
to  continue  the  same  during  subsequent  years.  There  is  no 
year  in  which  a  well  managed  company  does  not  expend  with 
greater  or  less  liberality  for  the  purpose  of  either  holding 
business  or  acquiring  new  business.  Such  expenditures  are 
recognized  in  the  Uniform  System  of  Accounts  prescribed  by 
this  Commission  as  legitimate  charges  to  operating  expenses. 
Accounts  552,  553,  554,  and  555,  prescribed  for  electrical 
corporations,  provide  for  promotion  expenses  incurred  in  the 
promotion  or  development  of  electric  consumption,  for 
advertising,  for  canvassing  and  soliciting,  and  for  promo- 
tion, wiring,  and  devices.  The  respondent  itself  is  con- 
stantly incurring  such  expenses  and  charging  them  to  opera- 
tion. It  reported  expenditures  chargeable  to  this  account  in 
1908,  $5959;  1909,  $10,413;  1910,  $4727;  1911,  $4329. 
These  figures  are  cited  to  show  that  the  company  is  now 
incurring  expenses  for  attaching  business  and  has  been 
incurring  such  expenses  during  recent  years.  These  expendi- 
tures are,  however,  operating  expenses,  and  must  be  treated 
as  any  other  operating  expense ;  and  the  question  is  whether 
in  any  event  such  operating  expenses  constitute  an  invest- 
ment upon  which  the  public  is  obligated  either  legally  or 
equitably  to  pay  a  return  the  same  as  it  is  upon  the  fixed 
capital  of  the  company.  Obviously,  if  the  earnings  from 
the  business  have  been  suflScient  to  pay  these  operating 
expenses  and  no  deficit  or  indebtedness  has  been  incurred 
thereby,  no  just  reason  exists  for  claiming  that  any  portion 
of  them,  whether  incurred  for  advertising,  soliciting,  or  any 
other  purpose,  constitutes  a  sum  upon  which  the  public  must 
pay  returns.  It  has  already  paid  them  the  moment  they 
have  been  charged  to  operating  expenses. 

If  the  earnings  from  operation  have  been  insufficient  at 
any  time  to  pay  the  operating  expenses,  a  different  question 
may  be  presented,  and  it  is  this:  Is  the  company  entitled 
as  a  matter  of  either  legal  right  or  reasonable  equity  to  have 
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deficits  in  its  operating  expenses  paid  by  the  public?  If 
these  deficits  constitute  property  which  is  invested  in  the 
business^  then  of  course  the  public  is  l^ally  obligated  to  pay 
a  return  thereon  in  order  to  avail  itself  of  the  services  of  the 
company.  If  the  fact  that  the  company  has  suffered  a  loss 
in  operating  expenses  constitutes  the  amount  of  the  loss  a 
property  investment  in  the  business,  it  inevitably  follows 
that  the  public  must  guarantee  the  company  against  loss 
from  operation.  No  such  principle  has  ever  been  laid  down 
in  any  court  and  it  is  apprehended  never  will  be. 

There  is,  however,  another  view  of  the  matter  which  should 
carefully  be  considered,  and  that  is :  Although  the  company 
may  not  have  a  legal  right  to  have  such  loss  treated  as  a  part 
of  its  property,  still,  as  a  matter  of  substantial  justice,  such 
loss  may  be  considered  in  fixing  the  rate  so  that  in  order  to 
obtain  for  the  public  service  the  company  may  from  the  rate 
recoup  itself  for  such  loss  and  be  made  whole.  To  state  the 
matter  in  another  form,  the  loss  is  not  an  investment  in  the 
business  but  it  is  a  circumstance  which  may  justify  a  higher 
rate  when  the  business  does  become  remunerative  than  would 
be  just  if  no  such  loss  had  been  incurred. 

Clearly,  there  is  a  very  marked  distinction  between  treating 
such  a  loss  as  a  property  right  upon  which  a  return  may  be 
legally  demanded  as  a  consideration  of  service,  or  as  a  cir- 
cumstance which  may  in  fairness  and  equity  require  that  the 
company  should  be  given  a  rate  which  will  enable  it  to 
reimburse  itself  for  the  amount  thereof.  Thai:  this  distinc- 
tion is  real  and  substantial  there  can  be  no  doubt.  If  the 
company  in  any  given  year  has  suffered  such  a  loss  in  operat- 
ing expense,  and  in  the  next  year  in  addition  to  a  reasonable 
and  proper  return  has  been  repaid  such  loss,  obviously  it 
should  not  continue  to  be  repaid  the  amount  thereof  during 
the  succeeding  years  indefinitely.  It  should  be  repaid  only 
once.  If  the  loss  is  treated  as  an  investment  in  the  property, 
then  the  company  is  fairly  entitled  to  have  it  considered  as 
an  investment  upon  which  it  may  receive  a  return  of  6 
per  cent,  and  also  a  further  return  which  will  amortize  the 
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loss  at  some  future  period.     The  mere  statement  of  this 
result  shows  the  absurdity  of  such  a  treatment. 

The  conclusion  is,  that  so  far  as  moneys  actually  expended 
in  the  past  for  attaching  business  to  the  property  after  the 
period  of  operation  has  commenced  are  concerned,  they 
must  be  treated  as  operating  expenses  and  can  not  be  con- 
sidered in  any  event  an  investment  in  the  property  upon 
which  the  company  is  lawfully  entitled  to  a  return.  If  this 
view  is  correct,  they  are  no  part  of  what  may  be  termed 
going  concern  value. 

Considering  now  the  question  of  whether  a  failure   to 
obtain  proper  returns  for  capital  actually  invested  in   the 
business  either  during  an  earlier  or  a  later  period  constitutes 
a  property  right  and  investment  in  the  business  upon  whidi 
the  company  is  entitled  to  a  return  which  can  not  be  reduced 
below  6  per  cent  per  annum  upon  pain  of  being  considered 
confiscation,  it  is  to  be  observed  that  this  in  another  form 
is  precisely  the  principle  which  this  Commission  refused  to 
recognize  in  the  case  of  the  International  Railway  Company. 
In  that  case  it  was  contended  that  the  company  was  entitled 
to  a  reasonable  return  upon  the  assumed  value  of  its  prop- 
erty, and  that  when  it  failed  to  earn  such  sum  as  was  deemwi 
to  be  reasonable  it  was  entitled  to  capitalize  the  deficit ;  and 
upon  this  process  of  reasoning  it  figured  up  a  capitalization 
of  about  $10,000,000,  this  capitalization  arising  wholly  from 
a  failure  to  earn  what  the  company  considered  to  be  a  proper 
return.     The   Commission   declined   to  recognize   this  con- 
tention, observing,  among  other  things,  that  it  produced  the 
somewhat  curious  result  that  the  greater  the  loss  the  greater 
the  value  of  the  property.     The  same  remark  applies  here. 
If  the  company  suflFered  no  deprivation  of  dividends  at  the 
commencement  of  its  operations,  it  has  no  going  concern 
value  from  this  source.     If,  on  the  other  hand,  during  the 
first  years  of  its  operation   it  received  no  dividends,  the 
argument  is  that  it  is  entitled  to  capitalize  the  amount  of  a 
reasonable   dividend    as   an   expense  which   it   incurred   in 
getting  the  business  started,  on  precisely  the  same  ground 
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that  it  is  entitled  to  capitalize  interest  paid  during  con- 
struction. 

Analyzing  this  contention,  we  must  lirst  observe  that  it 
is  based  upon  the  assumption  that  the  investor  has  a  legal 
right  to  a  reasonable  dividend  upon  the  amount  invested 
by  him  in  the  property,  and  that  if  the  public  fails  to 
patronize  his  business  sufficiently  to  pay  that  dividend  in 
one  year,  the  patrons  of  the  business  thereafter  must  make  it 
up  and  pay  a  return  which  will  treat  such  loss  as  an  invest- 
ment in  the  business.  As  stated  above  with  reference  to 
operating  expenses,  clearly  there  is  no  such  legal  right.  A 
failure  to  receive  returns  from  a  business  is  not  an  invest- 
ment in  the  business.  If  the  principle  of  failure  to  receive 
returns  from  the  investment  in  the  business  constituting  a 
further  investment  in  the  business  were  to  be  applied 
throughout  the  country,  the  results  would  probably  be  some- 
what startling.  Whether  it  constitutes  an  equitable  ground 
which  may  justly  be  taken  into  consideration  and  in  the 
exercise  of  a  just  discretion  allowed  for  in  fixing  a  rate,  is 
entirely  another  matter. 

The  conclusion,  therefore,  is  that  deprivation  of  returns 
upon  the  investment  after  the  operating  period  has  com- 
menced does  not  constitute  an  investment  in  the  business  and 
a  property  right  which  must  be  recognized  as  part  of  the  fair 
investment  value  of  the  business  and  which  must  be  recog- 
nized in  the  rate  both  for  return  upon  capital  invested  and 
for  destruction  of  capital. 

The  next  question  is  whether  such  deprivation  of  return 
or  loss  of  dividends  and  such  expenditures  for  attaching  the 
business  may  be  fairly  and  reasonably  allowed  for  in  the 
rate  which  is  fixed.  Obviously,  this  depends  upon  the  ques- 
tion of  whether  such  deprivation  occurred  and  such  expendi- 
tures were  made.  'No  allowance  can  be  made  for  anything 
which  was  not.  No  allowance  should  be  made  for  an  expendi- 
ture which  was  not  incurred,  or  if  incurred  has  been  repaid. 
No  allowance  should  be  made  for  a  divi-lcnd  which  was  not 
paid  unless  it  was  equitable  and  just  that  the  dividend 
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should  be  paid  and  was  in  fact  not  paid.  In  this  case  the 
respondent  has  made  no  proof  of  such  expenditures  or  losses. 
It  has  stood  upon  the  theoretical  proposition  that  any  going 
concern  has  a  going  concern  value  in  addition  to  that  value 
which  is  allowed  to  the  physical  property  in  consideration  of 
its  being  a  going  property.  There  is^  accordingly,  no  justifi- 
cation in  the  direct  evidence  for  any  assumed  expenditures 
or  losses  in  the  earlier  years  of  the  business.  We  may  assume 
that  expenditures  were  made  in  the  earlier  years  of  the  busi- 
ness which  have  not  been  shown.  We  know  that  they  have 
been  made  in  the  later  years  from  the  reports  of  the  company 
above  quoted.  We  know,  however,  that  these  expenditures 
have  been  charged  to  operating  expenses.  We  know  that  the 
operating  expenses  have  been  paid  by  the  public  and  &at  the 
returns  from  operation  have  always  been  greater  than  the 
operating  expenses.  These  considerations  show  that  no 
return  should  be  made  in  the  rate  because  of  expenditures 
made  for  attaching  the  business,  it  being  plain  that  all  such 
expenditures  have  been  heretofore  paid  by  the  public. 

As  to  the  losses  in  dividends,  that  will  be  a  matter  for 
proper  consideration  in  another  connection,  observing  how- 
ever at  this  time  for  the  sake  of  clearness  that  the  company 
has  established  no  just  claim  whatsoever  to  any  return  in 
this  case  for  going  concern  value  except  such  as  is  found, 
and  necessarily  found,  in  the  value  of  the  investment  in  the 
physical  property. 

It  would  be  a  labor  of  no  value  to  attempt  to  review  aU 
of  the  cases  which  have  been  before  courts  and  commissions 
in  which  the  question  of  going  concern  value  has  been 
considered. 

Speaking  of  this  matter  of  going  concern  value,  a  recent 
work  upon  the  valuation  of  public  utility  properties,  by 
Henry  Floy,  says: 

There  is  no  element  included  in  the  total  valuation  of  utility  prope^ 
ties  concerning  which  there  is  greater  difference  of  opinion  or  mem 
controversy  and  indefiniteneas  with  regard  to  methods  of  its  evaluation. 
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This  statement  is  correct  as  far  as  it  goes.  To  it  might 
well  be  added  that  there  is  great  controversy  as  to  what 
going  concern  value  is,  and  whether  it  should  be  considered 
at  all  in  rate  cases. 

The  views  hereinbefore  expressed  are  believed  to  be  well 
supported  by  judicial  decisions.  Some  of  these  decisions  are 
as  follows : 

In  Cedar  Rapids  Water  Company  vs.  City  of  Cedar 
Rapids  (118  Iowa  234),  the  Supifeme  Court  of  Iowa  said: 

It  is  proper  here  to  say  that  in  reaching  these  conclusions  we  have 
not  attempted  any  estimate  of  the  "going  value"  of  the  water  works 
as  a  distinct  and  separate  item  in  the  calculations.  By  "  going  value  " 
we  understand  is  meant  that  value  which  arises  from  having  an  estab- 
lished "  going  "  business.  While  not  the  exact  equivalent  of  "  good  will  " 
as  applied  to  ordinary  business,  it  is  of  a  somewhat  similar  nature  and 
attaches  to  the  business  rather  than  to  the  property  employed  in  such 
business.  The  fact  that  the  business  is  established  is  of  course  a 
material  fact  in  ascertaining  the  value  of  the  plant,  and  especially  is 
this  true  where  the  property  is  being  estimated  for  the  purpose  of  sale 
or  condenmation ;  but  as  a  basis  for  estimating  profits,  its  signification 
is  less  apparent. 

In  the  matter  of  the  arbitration  of  the  valuation  of  the 
property  of  the  Cleveland  Railway  Company  had  in  1909, 
the  arbitrator  was  Judge  Robert  W.  Tayler  of  the  United 
States  District  Court,  and  in  his  decision  he  says : 

I  allow  nothing  for  going  value.  Going  value  raises  a  question  of 
definition,  and  it  is  sufiKciently  disposed  of  according  to  my  view  by 
saying  that  it  only  has  a  value  as  applied  to  a  street  railroad  enter- 
prise because  of  the  expenses  incident  to  organization,  superintendence, 
administration,  legal  expenses  and  interest  during  construction;  it  is 
involved  in  the  general  subject  of  necessary  overhead  charge  and  arises 
only  out  of  and  ia  to  he  defined  and  limited  entirely  hy  the  money  neces- 
aartly  esepended  to  put  it  into  shape  tohere  it  has  value  as  an  operat- 
ing instrumentality.  Beyond  that  I  recognize  no  value  to  going  value 
or  no  such  thing  as  going  value  to  be  applied  to  a  street  railroad 
enterprise. 

In  Consolidated  Gas  Company  vs.  City  of  New  York  (157 
Fed.  849),  District  Judge  Hough  disallows  good  will  value, 
which   he  treats  substantially  the   same  as  going  concern 
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value.  His  remarks  upon  this  subject  are  too  long  to  quote, 
and  it  is  only  necessary  to  say  that  when  the  case  came 
before  the  United  States  Supreme  Court  {Willcox  vs.  Conr 
solidaied  Gas  Company,  2^12  U.  S.  19),  the  court  said: 

We  are  also  of  opinion  that  it  is  not  a  case  for  a  valuation  of  good 
wiU. 

In  the  case  Knoxville  vs.  Water  Company  (212  U.  S.  1), 
the  court  below  had  added  to  the  appraisal  $60,000  for 
"  going  concern,"  as  wfell  as  $10,000  for  "  organization, 
promotion,  etc."    On  this  the  court  said : 

The  latter  sum  [$60,000  for  "going  concern"]  we  understand  to  be 
an  expression  of  the  added  value  of  the  plant  as  a  whole  over  the  sum 
of  the  values  of  its  component  parts  which  is  attached  to  it  because  it 
is  in  active  and  successful  operation  and  earning  a  return.  We  express 
no  opinion  as  to  the  propriety  of  including  these  two  items  in  the 
valuation  of  the  plant  for  the  purpose  for  which  it  is  valued  in  this 
case,  but  leave  that  question  to  be  considered  when  it  necessarily  arises. 
We  assume  without  deciding  that  these  items  were  properly  added  in 
this  ca&e. 

This  language  can  be  construed  in  no  way  except  that  the 
court  was  of  the  opinion  that  going  concern  value  was  a 
subject  yet  to  be  passed  upon  by  it  as  a  proper  element  in  a 
rate  case. 

In  the  case  Cedar  Rapids  Gas  Light  Company  vs.  Cedar 
Rapids  (144  Iowa  426),  involving  the  valuation  of  a  gas 
plant  for  rate  purposes,  the  court  said : 

Also  the  sum  of  $100,000  was  included  by  this  witness  as  enhance- 
ment of  value  by  reason  of  being  a  "  going  concern  ". 

It  follows  this  statement  with  some  discussion  whidi  is 
not  as  logically  perfect  as  might  be  desired,  but  does  make 
the  statement: 

Save  as  above  indicated  the  element  of  value  designated  as  "going 
concern "  is  but  another  name  for  "  good  will "  which  is  not  to  be 
taken  into  account  in  a  case  like  this  where  the  company  is  granted  a 
monopoly.  The  witnesses  for  plaintiff  took  into  account  "  good  will " 
in  giving  their  opinion  of  the  enhancement  in  value  because  of  being  a 
going  concern,  and  we  have  no  means  of  separating  these  so  as  to 
ascertain  their  estimate  of  the  separate  advantage  of  completion  so  as 
to  earn  a  present  income. 
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This  case  went  to  the  Supreme  Court,  which  affirmed  the 
action  of  the  state  court  in  sustaining  the  rates  in  question. 
The  case  is  reported  in  223  U.  S.  655,  and  was  decided  in 
March,  1912.  At  page  669  the  court  uses  the  following 
language: 

Then  again,  although  it  is  argued  that  the  court  excluded  going 
value,  the  court  expressly  took  into  account  the  fact  that  the  plant  was 
in  successful  operation.  What  it  excluded  was  the  good  will  or  advan- 
tage incident  to  the  possession  of  a  monopoly,  so  far  as  that  might  be 
supposed  to  give  the  plaintiff  the  power  to  charge  more  than  a  reason- 
able price.  An  adjustment  of  this  sort  under  a  power  to  r^n^late  rates 
has  to  steer  between  Scylla  and  Charybdis.  On  the  one  side,  if  the 
franchise  is  taken  to  mean  that  the  most  profitable  return  that  could 
be  got,  free  from  competition,  is  protected  by  the  Fourteenth  Amend- 
ment, then  the  power  to  regulate  is  null.  On  the  other  hand,  if  the 
power  to  regulate  withdraws  the  protection  of  the  Amendment  alto- 
gether, then  the  property  is  naught.  This  is  not  a  matter  of  economic 
theory,  but  of  fair  interpretation  of  a  bargain.  Neither  extreme  can 
have  been  meant.    A  midway  between  them  must  be  hit. 

In  the  Des  Moines  Gas  Case  the  Special  Master  in 
Chancery  excluded  going  value,  saying: 

In  my  judgment,  after  considering  the  able  and  thorough  arguments 
of  coimsel,  it  is  decisive  of  the  question  and  holds  that  "  going  value " 
should  not  be  considered  in  determining  the  basis  upon  which  the 
complainant  is  entitled  to  have  its  return  reckoned,  and  I  feel  it  is  my 
duty  to  so  state.  The  physical  value  as  hereinbefore  determined  is 
reckoned  upon  the  fact  that  the  plant  was  in  successful  operation  when 
the  earnings  so  indicated,  otherwise  its  value  would  be  much  less.  The 
"  going  value  "  is  that  enhancement  which  results  from  a  well  developed 
and  paying  business. 

In  the  case  Mayhew  vs.  Kings  County  Lighting  Company, 
decided  by  the  Public  Service  Commission  of  the  First  Dis- 
trict of  this  State,  ** going  value"  was  disallowed  except 
so  far  as  it  was  represented  in  construction  costs,  including 
promotion  and  organization,  contractor's  profits,  engineering, 
supervision,  etc. 

The  same  Commission,  in  the  case  of  the  Queens  Borough 
Oas  (md  Electric  Company,  decided  in  1911,  had  under  con- 
sideration the  proper  treatment  of  early  losses  or  the  cost 
Vol.  Ill  — 23 
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of  establishing  business,  and  its  conclusions  are  stated  in  the 
following  language: 

But  it  ordinarily  happens  during  the  first  few  yeara  of  operation  that 
the  company  does  not  earn  a  fair  return.  How,  then,  are  the  investora 
to  be  made  whole? 

There  are  two  solutions.  One  is  to  capitalize  the  losses  or  deficiencies 
below  a  fair  return  and  all  the  other  elements  which  are  said  to  be 
included  in  "going  concern".  Ihis  would  be  accomplished  by  using 
the  proceeds  from  the  sale  of  stocks,  bonds  or  notes  to  pay  expenses  for 
"  going  concern  "  and  a  fair  return  to  investors.  To  use  money  from 
such  sources  to  pay  dividends  would  be  absurd,  dangerous  and  unJHsti- 
fiable.  If  such  a  practice  were  started,  where  would  it  end!  Probably 
in  bankruptcy  and  dissolution. 

The  use  of  capital  moneys  to  pay  current  expenses  after  operation  has 
been  begun  is  open  to  similar  criticism.  Who  is  to  determine  whether 
a  canvasser,  an  accountant,  an  engineer,  or  a  laborer  is  to  be  paid  out 
of  capital  or  earnings  T  All  are  connected  with  the  operation  of  the 
plant,  but  if  the  theory  is  sound  that  "  going  concern  "  expenses  are  to 
be  charged  to  capital,  the  wages  or  salaries  paid  to  certain  employees 
must  be  paid  out  of  capital.  Who  is  to  decide  when  this  shall  be  done, 
or  when  it  shall  cease  after  it  has  once  been  started?  How  may  one 
determine  when  an  employee  is  contributing  to  **  going  concern  "  ?  It 
is  easy  to  fix  a  date  when  the  construction  period  ends  and  operation 
begins,  but  how  may  one  know  when  "going  concern"  expenses  cease? 
To  follow  this  solution  of  the  problem  would  open  the  door  wide  to 
overcapitalization,  financial  manipulation  and  the  misappropriation  of 
funds. 

The  other  solution  is  to  charge  all  such  expenses  to  operation,  to 
attempt  to  make  no  fine-spun  distinctions  and  then  to  permit  the 
company  to  charge  in  later  years  rates  sufficient  to  offset  its  deficiencies 
below  a  fair  return  in  the  first  few  years.  This  method  involves 
no  questions  as  to  capitalization  and  can  not  result  in  the  infla- 
tion of  securities.  Ordinarily,  the  company  which  is  wisely  managed 
follows  this  very  course  and  works  out  an  adjustment  by  itself.  Qaes- 
tions  arise  only  when  the  State,  through  some  agency,  is  called  upon 
to  determine  whether  the  rates  are  reasonable.  Then  the  rate  of 
return  to  be  allowed  upon  the  investment  should  be  such  as  to  offset 
losses  in  early  years.  This  principle  is  adopted  in  this  case,  and  no 
further  allowance  is  made  for  "going  concern"  in  determining  the 
fair  value  of  the  property.  When  we  come  to  the  discussion  of  a  fair 
rate  of  return,  the  other  phases  of  this  principle  will  be  considered. 

There  are  other  cases  which  are  irreconcilable  with  the 
views  herein  expressed  and  with  the  cases  cited.    They  have 
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been  given  careful  examination.  The  reasoning,  where  any 
existed,  has  been  carefully  analyzed,  with  the  residt  that  the 
Commission  is  convinced  that  the  views  hereinbefore 
expressed  are  the  ones  which  it  should  follow  in  rate  cases; 
and  therefore  going  concern  value  is  disallowed  in  this  case 
as  a  separate  item  of  property  upon  which  the  company  is 
entitled  to  receive  a  return  except  as  it  is  reimbursed  in  the 
general  valuation  of  the  plant. 

What,  if  any,  allowance  should  be  made  in  the  rate  to 
recoup  the  company  for  any  supposed  lack  of  profits  to  which 
it  was  fairly  entitled  or  expense  incurred  in  establishing  the 
business  should  now  be  considered. 

Should  cm  Allowance  for  Deferred  Profits  or  Expenditures 
Made,  Be  Made  in  the  Rate? 

In  considering  the  question  whether  an  allowance  should 
be  made  in  the  rate  for  deferred  profits  or  actual  expendi- 
tures made,  or  both,  it  may  be  well  to  consider,  first,  an 
assumption  which  runs  through  the  evidence  of  the  three 
witnesses  sworn  on  behalf  of  the  respondent  that  it  is  almost, 
if  not  quite,  a  matter  of  course  that  these  elements  neces- 
sarily exist  in  the  case  of  any  company.  This  feeling  seems 
to  be  entertained  by  counsel  for  the  respondent  in  their  brief 
in  calling  marked  attention  to  the  fact  that  "  the  City  has 
offered  no  testimony  to  controvert  our  claims  in  this  regard 
[of  going  concern  value]  ". 

Mr.  Jackson  defines  this  element  of  value  as  "  the  value 
that  comes  from  associating  or  attaching  a  plant  to  its 
business  which  vitalizes  the  plant  and  gives  it  an  earning 
capacity  ".  He  speaks  of  it  as  a  value  additional  to  the  cost 
of  the  plant;  and  as  his  evidence  is  imderstood,  what  he  has 
in  mind  is  earning  power.  He  indicates,  however,  one  way 
of  ascertaining  such  value  to  be  the  making  of  calculations 
or  estimates  of  the  cost  which  a  duplicated  plant,  which  he 
calls  a  phantom  plant,  that  is  ultimately  expected  to  cover 
the  same  territory,  for  the  purpose  of  ascertaining  the  cost, 
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would  be  required  for  getting  the  income^   the  business 
associated  with  this  phantom  plant. 

The  witness  Almert  seems  to  put  the  value  upon  the  basis 
of  expense  obtained  in  attaching  the  business^  for  which  the 
company  should  be  reimbursed^  and  he  says :  '^  I  have  made 
an  allowance  for  advertising  and  soliciting  of  three-quarter3 
of  a  cent  per  watt  of  the  load  connected,  which  in  this  case 
amounts  to  $300,000."  He  says  this  is  a  part  of  die  going 
value,  but  not  the  whole  of  it. 

The  witness  Metcalf  defines  going  value  as  the  value  of  the 
creating  or  existing  income  of  the  plant.  He  says:  ''The 
two  methods  which  have  been  used  might  be  termed  in  a 
general  way  the  cost  of  developing  business ;  and  the  second, 
the  going  value,  determined  by  the  method  of  reproduction." 
Further,  he  says:  "  Whereas  the  other  method  involved  the 
determination  of  the  cost  of  reproducing  the  income  as  of 
today,  the  idea  being  to  reproduce  as  of  today  the  income 
in  a  similar  manner  to  that  which  you  reproduce  the  cost 
of  the  physical  plant  as  of  today." 

While  the  matter  is  not  entirely  clear,  it  would  seem  that 
all  of  the  witnesses  have  in  mind  either  a  method  of  estimat- 
ing the  actual  cost  of  developing  the  business  or  the  assumed 
cost  of  developing  an  equal  business  with  a  phantom  plant 
They  have  different  theories  or  methods  for  arriving  at  their 
results.  It  is  well  to  compare  these  theories  with  the  actual 
experience  of  the  respondent. 

The  following  table  discloses  the  experience  of  the 
respondent  for  the  last  six  years  of  its  existence,  in  these 
respects: 
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Under  the  Uniform  System  of  Accomits  prescribed  by  this 
Commission^  each  electrical  corporation  is  required  to  keep 
an  accurate  account  of  all  expenses  of  this  nature.  This 
system  of  accounts  was  in  operation  for  the  years  1909, 
1910^  and  1911.  An  examination  of  the  reports  of  the 
company  shows  that  it  substantially  kept  the  same  account 
for  three  years  preceding  thereto,  and  accordingly  the  second 
column  shows  the  actual  expenditures  made  by  tiie  company 
in  attaching  business  during  the  six  years  ended  December 
31,  1911,  and  the  total  amoimt  is  $34,004.  These  expendi- 
tures were  charged  to  operating  expenses,  and  therefore  the 
company  has  been  reimbursed  fully  in  this  respect,  unless 
there  was  a  deficiency  in  dividends  which  it  ought  to  receive. 
The  column  headed  "  Dividends  paid "  shows  dividends 
which  it  actually  received  during  these  six  years,  and  the 
total  amoimt  thus  received  was  $869,997 ;  so  that  so  far  as 
this  period  is  concerned,  the  company  has  been  remunerated 
with  reasonable  liberality,  considering  the  fact  that  not  one 
dollar  was  put  into  the  company  by  the  stockholders  from 
their  own  pockets,  the  plant  being  constructed  entirely  from 
proceeds  of  bond  sales  and  from  income  derived  from 
operation. 

Another  fact  of  great  importance  is  that  the  column 
headed  "  Operating  revenue "  shows  that  such  revenue  for 
the  year  ended  June  30,  1906,  was  $728,194;  while  for  the 
year  ended  December  31,  1911,  it  was  $1,516,100.  The 
increase  in  business  during  the  last  five  years  was  therefore 
$787,906,  while  all  of  the  expenditures  for  inducing  thi^ 
increase  made  during  the  time  were  $34,004. 

According  to  the  witness  Metcalf,  the  cost,  as  it  might  be 
termed,  of  acquiring  the  business  for  the  phantom  plant  was 
$1,000,000.  Apportioning  this  cost  to  the  business  acquired 
during  the  last  five  years,  we  find  that  upward  of  $500,000 
of  it  is  assignable  to  that  period,  while  the  expense  actually 
incurred  was  $34,004.  It  may  be  answered  to  this  that  the 
expenses  were  incurred  during  the  previous  history  of  the 
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company.  There  is  nothing,  however,  to  show  that  this  is 
the  fact,  and  an  analysis  of  the  accounts  of  the  company 
would  show  that  it  is  not  a  fact. 

However,  the  subject  is  not  yet  exhausted.  The  following 
table  is  a  classification  of  the  operating  revenues  of  the 
respondent  for  the  six  years  ended  December  31,  1911,  show- 
ing the  source  from  which  its  revenue  was  derived : 
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All  analysis  of  this  table  sIlowb  that  for  the  year  ended 
December  31,  1911,  of  a  total  revenue  of  $1,516,100, 
$817,517  was  obtained  from  the  Oily  of  Buffalo,  tiie  Inter- 
national Railway  Company,  and  the  Buffalo  General  Elec- 
tric Company;  and  $1127  from  miscellaneous  electric 
revenue,  which  to  some  extent  at  least  was  not  derived  from 
the  sale  of  electric  energy;  leaving  for  its  power  business 
generally  total  receipts  of  $697,456.  It  will  not  be  claimed 
that  there  was  any  appreciable  amount  of  expenditure  in 
obtaining  the  business  of  the  Buffalo  General  Electric  Com- 
pany and  the  International  Railway  Company,  and  probably 
no  such  claim  would  be  made  in  the  case  of  the  City  of 
Buffalo,  so  that  really  whatever  expenditures  have  been 
made  to  build  up  the  business  have  been  made  to  obtain  the 
general  power  business  aggregating  $697,456  in  the  year 
1911.  This  business  amounted  for  the  year  ended  June  30, 
1906,  as  nearly  as  can  be  ascertained  at  the  present  time 
and  from  the  data  at  hand,  to  $238,839,  so  that  if  this 
figure  be  correct  the  increase  from  June  30,  1906,  to  Decem- 
ber 31,  1911,  a  period  of  5%  years,  was  $458,617;  while 
upon  Mr.  Metcalf  s  theory  the  expense  of  attaching  this 
business  should  be  capitalized  in  perpetuity  at  upward  of 
$500,000,  assuming  of  course  that  his  theory  would  dis- 
r^ard  the  business  of  the  three  consumers,  City  of  Buffalo, 
International  Railway  Company,  and  Buffalo  General  Elec- 
tric Company. 

Considering  now  the  general  subject  of  whether  the  com- 
pany or  its  stockholders  are  entitled  to  any  general  allow- 
ance for  deferred  dividends  to  which  they  were  reasonably 
entitled,  expenditures  made  for  attached  business,  or  gen- 
eral promotion  on  account  of  labors,  risks,  and  hazards 
incurred,  the  following  are  the  considerations  which  appear 
to  us  to  be  pertinent 

'No  money  was  put  into  the  business  from  the  pockets  of 
the  stockholders.  All  of  the  property  now  owned  has  been 
procured  by  the  use  of  money  derived  from  the  sale  of  bonds 
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or  from  income  derived  from  operation.  The  growth  of  the 
business  has  been  gradual.  The  report  of  the  examiner 
shows  that  the  total  fixed  capital  June  30,  1899,  was 
$433,996,  and  at  the  same  datd  the  bonded  indebtedness  was 
$425,000.  In  the  comments  made  by  the  company  upon 
the  examiner's  report,  it  appears  that  the  total  cost  of  the 
plant  to  that  time  was  $555,42>8.69.  June  30,  1906,  such 
cost  of  fixed  capital  had  increased  to  $1,193,110,  and  the 
growth  thereafter  year  by  year  is  disclosed  in  the  table 
heretofore  given. 

As  nearly  as  can  be  estimated,  and  upon  the  basis  of  valua- 
tion adopted  in  this  opinion,  the  property,  including  that 
not  in  the  public  service,  which  was  owned  by  the  company 
December  31,  1911,  had  a  value  of  $2,768,785.  Slightly 
different  results  can  be  obtained  by  using  different  methods, 
but  the  difference  would  be  immaterial.  The  following 
tabulation,  therefore,  is  substantially  correct  in  showing 
what  the  stockholders  in  this  company  have  received  without 
the  investment  of  any  money: 

Property   owned    December   81,    1911 92,768,785 

Deduct  amount  amortisation   reserve 486,499 

Balance    $2,282,286 

Deduct  bonded  Indebtedness    1,384,000 

Net  equity  in  property   $888,286 

Received  in  dividends  to  December  31,  1911 029,997 

Total  received  to  December  31.  1911 $1,828,283 

It  is  believed  that  the  foregoing  showing  does  not  justify 
any  further  allowance  for  a  return  upon  the  intangibles  of 
any  nature. 

Depreciation 

The  treatment  which  should  be  accorded  to  depreciation 
in  this  case  demands  very  careful  consideration,  the  problem 
being  somewhat  different  from  that  of  a  company  having  a 
perpetual  franchise.  The  franchise  of  the  company  was 
granted  by  the  City  of  Buffalo  in  the  year  1896,  for  a  term  of 
thirty-six  years.     It  therefore  expires  in  January,  1932,  or 
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twenty  years  from  January,  1912,  from  which  time  the 
calculations  of  this  case  are  practically  based  for  most  pur- 
poses. The  position  of  the  City  is  in  effect  that  at  the  end 
of  this  twenty-  years  the  franchise  will  be  renewed  by  the 
City  upon  fair  and  equitable  terms,  and  that  therefore  the 
question  of  termination  of  franchise  may  be  disregarded. 
It  contends  that  at  the  expiration  of  the  franchise  term  it 
will  be  so  essential  to  consumers  to  have  a  continuation  of 
service  that  the  City  will  be  under  moral  necessity  for 
affording  such  continuation  upon  such  terms  as  will  be  just 
and  reasonable  to  the  company. 

On  the  other  hand,  the  respondent  assumes  that  this  posi- 
tion is  altogether  too  speculative;  that  it  is  impossible  to 
guess  what  may  be  the  situation  of  affairs  in  1932;  and 
whether  the  company  will  be  permitted  to  occupy  the  streets 
of  the  city,  which  occupancy,  of  course,  is  essential  to  its 
continuance  in  business,  can  not  be  known  and  therefore 
can  not  be  assumed.  It  therefore  takes  the  position  that 
its  property  must  be  amortized  during  this  period  of 
twenty  years  and  that  disregarding  this  claim  would  be  legal 
error. 

There  is  also  the  usual  disagreement  as  to  the  treatment 
of  depreciation  which  is  found  in  cases  of  this  character. 
Putting  the  two  together  makes  a  situation  of  extreme 
complication. 

Some  consideration  of  the  elementary  principles  involved 
will  be  useful  in  clearing  the  situation.  The  general  prin- 
ciple upon  which  the  amount  of  return  is  to  be  ascertained 
is  that  the  entire  body  'of  customers  must  pay  an  aggregate 
amount  equal  to  (a)  the  actual  proper  operating  expenses, 
(fe)  a  reasonable  return  annually  for  the  use  of  the  capital 
invested  in  the  service  of  the  public,  and  (c)  an  amount 
which  is  equal  as  nearly  as  can  be  ascertained  to  the 
average  annual  destruction  of  the  property  employed  in  the 
public  service. 

It  is  not  advisable  to  discuss  at  this  time  the  amount  of 
the  annual  reasonable  return  for  the  use  of  the  capital 
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invested  in  the  public  service.  It  is,  however,  es8en.tial  to 
assume  some  rate  for  the  purpose  of  definite  calculations. 
Merely  for  this  purpose,  and  nothing  further,  the  return  at 
this  time  will  be  assumed  to  be  6  per  cent 

The  depreciation  problem  arises  with  reference  to  that 
portion  of  the  return  which  is  above  designated  as  (c), 
namely  the  amount  which  is  equal  as  nearly  as  may  be 
ascertained  to  the  average  annual  destruction  of  the  prop- 
erty employed  in  the  public  service. 

There  is  no  controversy  whatsoever  over  the  proposition 
that  the  public  must  pay  at  some  time  and  in  some  form 
for  the  property  which  is  destroyed  or  used  in  affording  it 
the  service  which  it  receives,  and  there  is  no  controversy 
over  the  fact  that  this  return  should  be  spread  equitably 
over  the  entire  life  of  the  property.  A  piece  of  machinery 
is  put  into  use  in  the  public  service  and  for  many  years  ia 
practically  as  good  as  new,  but  at  some  time  it  becomes  worn 
out  or  obsolescent  and  must  be  thrown  out  of  service,  at 
which  time  it  has  no  value  except  scrap  or  junk  value  which 
for  the  purposes  of  the  present  discussion  may  be  disre- 
garded. The  public  in  whose  service  the  machinery  has  been 
worn  out  must  pay  the  company  for  the  machinery,  and  the 
first  problem  is  to  ascertain  at  the  commencement  of  the 
service  of  the  machinery,  if  practicable,  with  a  reasonable 
degree  of  certainty,  how  many  years  the  machine  would 
remain  in  service.  This  number  of  years  is  termed  the  life 
of  the  machine.  Then  the  value  of  the  machine  must  be 
paid  by  all  of  the  public  receiving  the  benefits  of  its  use  and 
destruction  during  the  entire  life  of  the  machine.  This  life 
has  to  be  assumed  at  the  commencement  of  the  term  in  order 
that  those  getting  the  benefit  of  the  use  of  the  machine  the 
first  year  may  pay  their  due  and  proper  proportion,  and  so 
on  during  the  term  of  life. 

When  such  average  life  has  been  ascertained,  the  method 
of  treating  the  depreciation  so  as  justly  and  equitably  to 
apportion    it   among  the   different   consumers   during  the 
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entire  life  of  the  machine  must  be  determined.  Several 
methods  are  possible.  Two  have  been  generally  regarded  as 
beet  in  principle  and  simplest  in  practice.  These  are  known 
as  the  sinking  fund  and  the  straight  line  methods.  The 
sinking  fund  method  is  briefly  that  the  consumers  shall  pay 
to  the  company  each  year  such  a  sum  as  will  when  invested 
at  compound  interest,  amount,  with  the  interest  accretions,  at 
the  end  of  the  estimated  term  of  life  of  the  property  in 
service,  to  the  amount  of  the  investment.  The  straight  line 
method  is  to  pay  to  the  company  each  year  a  sum  equal  to  the 
amount  of  the  investment  divided  by  the  number  of  years 
constituting  the  estimated  term  of  life  of  the  property. 

The  difference  between  the  two  methods  is  of  great  prac- 
tical importance,  and  consists  in  this:  In  the  sinking  fund 
method,  no  part  of  the  principal  of  the  investment  is 
returned  to  the  company  until  the  original  property  is  taken 
out  of  service,  and  then  the  fund  merely  takes  the  place  of 
the  property  thus  removed  because  it  has  been  worn  out  and 
destroyed  by  the  public  service. 

During  the  term  of  life  of  the  property  the  company  gets 
no  benefit  of  the  annual  payment  made  by  the  public.  The 
interest  accretions  are  added  to  the  principal,  and  at  the 
end  of  the  estimated  term  the  company  simply  has  enough 
money  to  replace  the  property.  During  the  entire  period 
the  company  has  the  same  amount  invested  or  used  in  the 
public  service,  and  therefore  during  the  entire  assumed  life 
of  the  property  is  entitled  to  the  same  amount  of  annual 
return  thereon. 

In  the  straight  line  method,  the  average  estimated  annual 
destruction  of  capital  is  paid  to  the  company  each  year,  and 
hence  the  amount  it  has  invested  in  the  public  service  is 
constantly  diminishing  so  far  as  any  particular  piece  of 
property  is  concerned.  As  the  amount  is  returned  to  the 
company,  the  return  upon  it  by  way  of  use  or  interest 
charge  should  of  course  cease.  These  elementary  proposi- 
tions, it  is  true,  are  not  well  imderstood  by  the  public  gen- 
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erally,  and  therefor©  a  concrete  illustration  will  probably 
make  the  matter  plainer. 

Assuming  a  piece  of  machinery  costs  the  company  $20,000 
and  has  a  usefiil  life  in  service  of  twenty  years,  and  at  the 
end  of  that  term  the  property  must  be  thrown  out  as  worth- 
less, the  company  is  entitled  to  have,  and  the  public 
should  pay,  a  return  of  6  per  cent  each  year  for  the  use  of 
the  money  invested,  or  $1200.  It  is  also  entitled  to  haTe  ite 
$20,000  returned  to  it  at  the  end  of  the  twenty  years.  By 
the  sinking  fund  method  it  gets  the  $1200  each  year  for  the 
use  of  its  money,  and  also  the  sum  which  invested  at  say 
4  per  cent  compounded  will  at  the  end  of  twenty  years 
amount  to  $20,000.  This  sum  would  be  annually  $671.63. 
The  public  should  therefore  on  this  basis  pay  $1871.63.  Of 
this  amount,  $1200  would  be  for  the  company's  dividend  and 
$671.63  would  go  into  the  sinking  fund;  and  the  company 
would  get  no  benefit  therefrom  except  at  the  end  of  the 
term,  when  the  entire  fund  would  be  used  in  replacing  the 
destroyed  piece  of  machinery.  This  method  of  replacing 
machinery  makes  the  annual  payment  made  by  the  public 
less  each  year  for  the  destruction  of  capital,  for  the  reascHi 
that  the  public  the  first  year  has  to  pay  for  destruction  only 
such  simi  as  placed  at  compound  interest  would  amount  to 
the  proportion  which  it  ought  to  pay  of  the  $20,000. 

In  the  straight  line  method,  theoretically,  the  payment  by 
the  company  should  change  each  year.  The  public  pays  one- 
twentieth  of  the  depreciation,  or  $1000,  and  also  pays  intei^ 
est  upon  the  amount  invested.  Therefore,  the  payment  the 
first  year  would  be  interest  $1200,  depreciation  $1000:  total 
$2200;  but  the  depreciation  for  that  year  having  beea 
returned  to  the  company  by  the  public,  the  public  should  pay 
upon  that  no  more ;  and  therefore  the  second  year,  the  com- 
pany having  had  one-twentieth  of  its  investment  returned 
to  it,  its  real  investment  in  the  public  service  would  be  only 
$19,000,  and  the  return  of  6  per  cent  upon  this  would  be 
$1140.     The  entire  payment  for  the  second  year  would 
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therefore  be  interest  $1140,  return  of  capital  $1000:  total 
$2140.  The  last  year  of  the  term,  there  being  only  $1000 
which  remains  in  the  public  service  which  has  not  been 
paid  for  by  the  public,  the  payment  would  be  interest  $60, 
destroyed  capital  $1000:  total  $1060.  If  this  method  is 
used,  the  company  must  take  such  measures  as  it  deems  wise 
to  replace  the  machine. 

The  practical  application  of  the  foregoing  arises  in  the 
following  way:  A  rate  case  is  brought  at  the  end  of  say 
ten  years,  when  half  the  term  of  the  life  of  the  machine 
has  elapsed.    Then  one  of  several  conditions  may  exist : 

1.  A  sinking  fund  invested  in  outside  securities  may  have 
been  created; 

2.  A  sinking  fund  invested  in  additions  to  the  plant  may 
have  been  created ; 

3.  The  destruction  of  capital  fimd  on  the  straight  line 
method  may  have  been  annually  paid  to  the  company  and 
used  for  payment  of  dividends; 

4.  The  destruction  of  capital  fund  on  the  straight  line 
theory  may  have  been  paid  and  invested  in  additions  to  the 
plant; 

5.  The  business  may  have  yielded  only  the  interest  return 
of  6  per  cent  and  nothing  whatever  for  destruction  of 
capital ; 

6.  The  business  may  have  paid  the  interest  return  and  a 
part  only  of  the  destruction  of  capital  charge,  which  may 
have  been  treated  either  upon  the  sinking  fund  theory  or 
upon  the  straight  line  method. 

The  question  then  arises,  do  these  different  situations 
require  different  treatment,  and  if  so,  will  they  result  in 
different  rates?  An  examination  of  the  different  above 
stated  situations  will  disclose  some  interesting  results. 

Comparing  cases  1  and  8:  In  case  1,  it  would  seem  that 
the  fair  return  would  be  6  per  cent  on  the  original  invest- 
ment of  $20,000  and  a  continuation  of  the  annual  destruc- 
tion of  property  charge  of  $671.63,  making  the  return  which 
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the  public  is  to  pay  for  these  two  elements  $1871.63,  which 
is  theoretically  the  precise  return  which  should  be  paid 
during  every  year  of  the  term  of  life  of  the  machine.  In 
case  3,  after  the  public  has  paid  to  the  company  each  year 
$1000,  being  the  average  amount  of  destruction  of  the 
property,  so  that  at  the  end  of  ten  years  the  company  has 
invested  in  the  public  service  only  $10,000  upon  which  it  is 
entitled  to  an  annual  return  of  6  per  cent,  or  $600,  together 
with  a  continuation  of  the  annual  destruction  of  property 
charge  of  $1000,  which  would  make  a  total  for  that  year  of 
$1600. 

It  is  clear  from  the  forgoing  that  the  manner  in  which 
the  subject  has  been  treated  in  the  past  is  always  an  element 
of  great  importance  in  reaching  the  conclusion  in  a  rate 
case  when  a  portion  of  the  life  of  the  property  has  expired. 
If  the  company  has  consistently  proceeded  upon  the  sinking 
fund  theory,  it  would  be  inequitable  to  change  suddenly  to 
the  straight  line  method  of  depreciation,  and  vice  versa. 
Under  the  sinking  fund  method,  the  public  has  paid  for  these 
elements  of  return  the  sum  of  $1871.63  each  year,  and  in 
order  properly  to  reimburse  the  company  this  method  must 
be  continued,  and  to  change  arbitrarily  to  the  straight  line 
method  would  cut  the  return  down  to  $1600  a  year,  which 
would  entail  a  positive  loss  to  the  company;  while  on  the 
other  hand,  if  the  company  has  been  charging  the  public 
upon  the  straight  line  method,  as  is  seen  above,  the  first  year 
the  public  paid  the  sum  of  $2200  and  the  eleventh  year  should 
pay  only  the  sum  of  $1600. 

These  mathematical  computations  need  not  be  continued, 
their  sole  purpose  in  this  place  being  to  present  in  clear  fonn 
the  fact  that  it  is  impossible  in  a  rate  case  equitably  to 
adjust  the  matter  of  depreciation  without  considering  how  it 
has  been  handled  by  the  company  in  the  past.  If  it  has  been 
handled  in  the  past  upon  the  straight  line  method,  a  change 
to  the  sinking  fund  theory  would  obviously  be  unjust  to  the 
public  and  give  greater  returns  to  the  company  than  it  is 
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entitled  to,  because  an  essential  element  of  the  sinking  fund 
theory  is  that  the  company  gets  no  benefit  from  the  sinking 
fund  until  the  end  of  the  term,  and  therefore  the  return 
upon  capital  must  be  continued  upon  the  full  amount  of  the 
investment  until  the  term  of  life  of  the  property  has  expired. 

If  the  company  has  been  charging  the  public  in  the  past 
upon  the  sinking  fund  theory,  the  use  which  it  has  made  of 
the  funds  collected  from  the  public  for  the  destruction  of 
property  introduces  a  new  complication  into  the  problem. 
If  the  depreciation  of  property  fund  has  been  invested  in 
outside  securities,  which  is  the  simplest  case  possible,  the 
situation  has  been  fairly  stated.  If,  however,  it  has  been 
invested  in  additions  to  the  plant,  which  is  a  common  pro- 
cedure, the  annual  interest  charge  of  $1200  a  year  should 
be  continued,  with  a  charge  for  destruction  of  property  made 
up  theoretically  as  follows:  (a)  Amount  of  destruction, 
$671.63;  (b)  less  profits  derived  from  the  use  of  new  prop- 
erty, (c)  plus  depreciation  of  the  new  property.  These  two 
elements,  (a)  and  (&),  introduce  complications  which  need 
not  be  solved  at  this  time.  They  are  only  stated  in  order  to 
show  that  the  subject  in  the  case  of  a  plant  whose  parts  have 
different  terms  of  life  is  one  of  extraordinary  theoretical 
and  practical  complication.  In  fact,  in  the  case  of  any  given 
plant,  the  mathematical  problem  becomes  so  complicated  that 
it  would  be  hopeless  to  attempt  to  apply  it  in  a  manner  which 
could  be  understood  by  the  paying  public,  and  the  result 
would  be  accounting  problems  which  are  far  beyond  the 
power*  of  all  except  a  very  few  large  companies  whose 
revenues  are  so  great  as  to  enable  them  to  work  out  all  these 
matters  at  an  expense  which  does  not  bear  an  undue  ratio 
to  the  total  amount  of  business  transacted. 

It  may  be  well  to  point  out  at  this  place  some  of  the 
results  of  the  ordinary  theory  of  depreciation  as  applied  in 
rate  cases. 

Where  the  depreciation  is  deducted  from  the  assumed  cost 
of  reproduction  new  of  the  property,  the  cost  of  reproduction 
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new  is  taken  to  be  the  amount  of  the  original  investment, 
and  then  the  assumed  depreciation  is  deducted  therefrom  in 
order  to  get  at  what  is  termed  the  actual  value  of  the  prop- 
erty. The  question  is  whether  this  is  just  or  unjust  to  the 
company. 

Continuing  the  use  of  the  figures  hereinbefore  taken  as 
Uie  basis  of  the  illustration,  we  may  assume  that  the  property 
being  investigated  is  a  machine  which  costs  $20,000,  and 
it  has  been  in  use  ten  years,  and  the  rate  is  being  established 
the  eleventh  year.  The  assumed  term  of  life  of  the  machine 
is  twenty  years,  and  therefore  the  depreciation  is  50  per 
cent,  and  Uie  value  of  the  property  in  the  public  service  is 
taken  to  be  only  $10,000. 

Assume  that  the  case  presented  is  No.  5  above  stated, 
namely,  the  business  for  the  ten  years  the  property  has  been 
in  service  has  only  yielded  the  interest  return  of  6  per  cent 
and  nothing  whatever  for  the  destruction  of  capital.  This 
is  a  common  situation.  The  first  ten  years  it  may  be 
assumed  have  been  employed  in  building  up  the  business  and 
getting  it  to  a  point  where  it  would  pay  proper  returns  upon 
the  investment.  It  has  in  fact  yielded  only  $1200  a  year, 
when  it  ought  to  have  yielded  in  order  to  fully  reimburse  the 
owners  $1800  a  year.  Kow,  if  at  the  end  of  ten  years  the 
rate  making  power  decides  that  the  value  of  the  property 
in  the  public  use  is  only  $10,000,  and  makes  a  return  upon 
that  both  for  use  of  capital  and  destruction  of  capital,  the 
company  from  that  time  on  for  this  particular  machine  gets 
$600  a  year  for  use  of  capital  and  about  $835  for  destruction 
of  capital.  The  clear  result  is  that  the  company  by  this 
method  of  treatment  has  absolutely  lost  $10,000  of  its  original 
investment  without  any  hope  of  return  of  the  same  to  it. 

This  is  not  a  case,  however,  for  a  treatment  of  the  subject 
of  depreciation  in  all  of  its  complications  and  ramifications. 
That  subject  has  been  so  obscured  by  the  enormous  amount 
of  discussion  which  has  been  devoted  to  it,  and  by  the  con- 
fusion which  has  arisen  from  an  improper  use  of  the  term 
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^'  value/'  that  it  would  be  hopeless  to  attempt  to  present  a 
clear  and  consistent  theory  of  depreciation  in  all  of  the  com- 
plicated cases  which  may  arise.  The  practical  question  at 
the  present  time  is  what  treatment  should  be  accorded  to 
depreciation  in  the  present  case,  and  it  is  probable  that 
sufficient  discussion  has  been  given  above  to  enable  a  judg- 
ment to  be  formed  as  to  what  should  be  done. 

It  appears  from  the  annual  reports  of  the  company  that  it 
has  been  taking  care  of  its  depreciation  out  of  the  returns 
paid  to  it  by  the  company  in  addition  to  paying  its  returns 
for  the  use  of  the  capital  invested.  Its  annual  report  for  the 
year  1911  shows  that  it  has  accumulated  for  amortization  of 
capital  $486,499.  Practically,  this  may  be  and  should  be 
treated  as  a  sinking  fund  for  the  amortization  of  its  property 
at  the  end  of  its  assumed  term  of  life,  whatever  the  term 
may  be. 

Having  made  this  assumption,  which  is  entirely  justified 
by  the  history  of  the  company  and  its  treatment  of  its  reve- 
nues, and  by  the  amount  of  those  revenues  in  the  past,  the 
problem  is  simplified  very  much  from  what  it  otherwise 
would  be.  We  may  proceed  to  compute  the  annual  return  for 
use  of  capital  upon  the  basis  of  the  amount  actually  invested 
without  regard  to  what  the  actual  physical  deterioration  is  or 
attempting  to  compute  what  portion  of  the  theoretical  term  of 
life  of  each  of  the  constituent  parts  of  the  property  has 
expired.  Upon  this  assumption  it  is  absolutely  just  to  the 
public  and  to  the  company  to  compute  the  annual  return  for 
use  of  capital  upon  the  basis  of  the  investment,  and  so  long 
as  the  company  continues  to  give  good  service  it  will  be 
entitled  to  an  annual  return  upon  that  amount,  because  that 
is  what  it  has  in  the  business. 

In  like  manner,  we  have  also  solved  the  problem  of  the 
amount  upon  which  the  depreciation  for  destruction  of 
capital  should  be  computed.  We  have  not,  however,  solved 
the  question  of  what  should  be  the  assumed  term  of  life, 
and  this  brings  us  to  the  question  of  upon  what  basis  the 
company  has  been  computing  depreciation  in  the  past. 
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Respondent's  Ride  for  *' Accrued  Amortization  of  Capital" 
The  Uniform  System  of  Accounts  for  Electrical  Corpora- 
tions prescribed  by  this  Commission  provides  for  an  account 
known  as  "  General  Amortization,"  and  the  rule  for  the 
same  is  — 

Charge  to  this  account  month  by  month  amount  estimated  to  be 
necessary  to  cover  such  wear  and  tear  and  obsolescence  and  inadequacy 
as  have  accrued  during  the  month  in  the  tangible  electric  capital  ol 
the  corporation;  such  portion  of  the  life  of  intangible  fixed  capital  as 
has  expired  or  been  consumed  during  the  month,  and  the  amount  esti- 
mated to  be  necessary  to  provide  a  reserve  to  cover  the  cost  of  prop- 
erty destroyed  by  extraordinary  casualties;  less  the  amounts  charged 
for  that  month  to  the  various  repair  accounts  in  Electric  Operating 
Expenses.  The  amount  charged  (or  credited)  to  this  account  shall  be 
concurrently  credited  (or  charged)  to  the  reserve  account  No.  374, 
Accrued  Amortization  of  Capital. 

It  is  further  provided,  that  until  otherwise  ordered  the 
amount  estimated  to  be  necessary  to  cover  such  wear  and 
tear,  obsolescence,  and  inadequacy  as  had  accrued  during  any 
month  shall  be  based  on  a  rule  determined  by  the  accounting 
corporation.  Amortization  of  intangible  capital  shall  like- 
wise be  based  on  rule.  The  rule  as  established  by  the  corpo- 
ration is  required  to  be  filed  with  the  Commission. 

On  the  ^8th  day  of  December,  1908,  the  board  of  directors 
of  the  respondent,  pursuant  to  the  requirements  of  the  Uni- 
form System  of  Accounts,  adopted  a  resolution  in  compli- 
ance with  the  order  of  the  Commission  with  reference  to 
general  amortization,  which  reads  as  follows: 

Resolved,  That  from  and  after  January  1,  1909,  there  he  charged 
monthly  to  an  account  entitled  "General  Amortization"  (being  a  sub- 
division of  the  operating  expenses)  the  amount  estimated  to  be  neces- 
sary to  cover  ordinary  wear  and  tear  of  the  company's  plant  and  prop- 
erty during  the  month,  and  in  addition  thereto,  in  respect  of  obsoles- 
cence and  inadequacy  and  amortization  of  intangible  capital  (other 
than  ordinary  wear  and  tear  of  the  company's  plants  and  properties) 
such  sum  as  will  make  the  aggregate  of  such  monthly  charges  at  the 
date  of  the  expiration  of  the  company's  franchise,  January  14,  1932, 
equal  the  amount  of  the  company's  capital  stock  and  outstanding  debt 
at  that  time,  in  excess  of  the  estimated  value  of  its  tangible  property 
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without  the  franchise;  less,  however,  the  amounts  charged  for  the 
month  to  the  various  repair  accounts  in  operating  expenses.  The  net 
amount  charged  (or  credited)  to  this  account  shall  be  credited  (or 
charged)  concurrently  to  a  reserve  account  entitled  "Accrued  Amortiza- 
tion ol  Capital". 

It  will  be  noted  that  this  rule  provides  for  the  amortization 
of  the  capital  stock  of  the  company  amounting  to  $2,000,000, 
and  the  outstanding  debts  January  14,  1932,  in  excess  of  the 
estimated  value  of  the  tangible  property  of  "the  company  with- 
out the  franchise.  No  rule  is  provided  for  determining  the 
estimated  value  of  the  property  in  1932  without  the.  fran- 
chise, but  the  assumption  is  justified  that  what  was  intended 
by  the  company  was  the  scrap  value  at  that  time.  The  capital 
stock  amounts  to  $2,000,000  and  the  outstanding  bond 
indebtedness  is  $1,384,000.  Thus  the  rule  contemplates  an 
amortization  of  $3,384,000  less  scrap  value  of  the  tangible 
property. 

Pursuant  to  this  rule,  in  the  year  1911  the  company 
charged  to  account  842,  General  Amortization,  $123,209.50. 
After  making  all  proper  adjustments,  the  result  was  that 
the  capital  account,  Accrued  Amortization  of  Capital,  which 
stood  at  $372,370.86  December  31,  1910,  was  increased  to 
$486,499.16  Decemiber  31,  1911:  an  increase  for  the  year 
of  $114,128.30.  Increasing  the  reserve  each  year  by  this 
amount  and  compounding  the  same  at  4  per  cent,  the  reserve 
in  twenty  years  would  amount  to  very  nearly  $3,400,000. 

It  should  not  be  overlooked  that  in  addition  to  this  increase 
in  amortization  reserve  the  company  increased  its  corporate 
surplus  during  the  year  1911  $201,108.07,  in  addition  to 
paying  a  6  per  cent  dividend  upon  $2,000,000  capital  stock 
amounting  to  $120,000. 

It  having  been  hereinbefore  found  that  the  so  called  intan- 
gibles represented  by  the  capital  stock  of  $2,000,000  are  no 
part  of  the  capital  of  the  company,  either  tangible  or  intan- 
gible, it  follows  that  a  disposition  of  this  amortization  fund 
must  be  made ;  and  a  practical  solution  of  the  question  which 
seems  the  most  just  to  all  parties  is  to  treat  the  accrued  amor- 
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tization  of  capital  which  amounted  to  $486,499.16  December 
31,  1911,  as  invested  upon  the  sinking  fund  theory.  Upon 
this  treatment,  and  assuming  a  4  per  cent  return,  this  fund 
would  amount  at  the  end  of  twenty  years,  January  14,  1932, 
to  $1,065,968,  leaving  to  be  amortized  in  the  future  the 
difference  between  the  existing  capital  as  hereinafter  found 
and  this  sum  of  $1,065,968.  It  may  be  observed,  however, 
that  the  amount  which  is  to  be  amortized  of  the  present 
capital  of  the  company,  both  tangible  and  intangible,  after 
making  all  suitable  deductions  for  scrap  values  and  property 
which  is  not  subject  to  amortization,  amounts  to  $1,760,663, 
leaving  a  net  amoimt  to  be  provided  for  of  $694,695,  which 
would  require  an  annual  payment  into  the  sinking  fund  of 
$23,342. 

Certain  Items  of  Capital  Not  Hereinbefore  Discussed 

The  land  owned  by  the  respondent  consists  of  five  distinct 
parcels,  which  are  carried  upon  its  books  at  $54,601.45,  this 
being  their  cost.  This  is  the  sum  at  which  they  are  carried 
in  the  examiner's  report.  Land  has  a  value  for  other  pur- 
poses than  that  of  carrying  on  the  proper  business  of  the 
company.  It  could  be  retired  from  the  service  at  any  time 
at  its  market  value  for  such  other  purposes.  This  fact  dif- 
ferentiates it  from  property  which  is  valuable  only  for  com- 
pany operations,  and  it  has  been  universally  held  tliat  a  com- 
pany is  entitled  to  a  just  and  reasonable  return  upon  the 
present  value  or  market  value  of  the  land  used  by  it  in  the 
public  service.  It  is  clearly  distinguishable  in  principle  from 
those  things  which  have  no  value  except  in  the  service  of  the 
company,  except  scrap  value.  It  is  conceded  by  the  City  that 
the  land  owned  by  the  company  has  a  greater  value  than  the 
cost.  The  market  value,  however,  is  in  dispute.  Each 
party  called  but  one  witness  upon  this  point.  On  the  part  of 
the  City,  the  witness  Parke  places  the  value  of  the  land  at 
$61,162;  and  on  the  part  of  the  company,  the  witness 
Mahoney  places  the  value  at  $102,655:  a  difference  of  $41,- 
493.    We  have  nothing  before  us  to  show  the  value  of  these 
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parcels  of  land  except  (a)  the  aggregate  cost  as  carried  on 
the  books;  (b)  the  opinion  of  the  witness  Parke;  (c)  the 
opinion  of  the  witness  Mahoney;  and  (d)  the  evidence  of  the 
witness  Mahoney  as  to  the  increase  of  land  values  in  the 
neighborhood  of  each  parcel  during  the  past  ten  years  or 
thereabouts. 

The  aggregate  valuation  given  by  the  witness  Mahoney  is 
88  per  cent  greater  than  the  cost  price.  The  aggregate  valua- 
tion of  the  witness  Parke  is  about  12  per  cent  above  the 
cost  price.  The  witness  Mahoney  on  cross-examination  gave 
the  general  percentage  of  increase  in  value  in  the  vicinity  of 
each  parcel.  If  the  present  value  is  $102,655,  as  claimed  by 
him,  and  if  the  rise  in  values  has  been  according  to  the  per- 
centages claimed  by  him,  the  land  ten  years  ago  would  have 
cost  about  $75,000  instead  of  its  actual  cost  of  $54,000.  The 
average  increase  in  the  period  named  as  given  by  Mahoney  is 
about  37  per  cent.  Applying  this  increase  to  the  actual  cash 
cost,  the  present  market  value  of  all  the  parcels  would  be 
about  $75,000,  while  Parke's  estimate  is  as  above  stated, 
$61,000. 

There  is  nothing  satisfactory  in  the  nature  of  the  evidence 
upon  these  matters,  but  there  are  some  indications  that  the 
witness  Parke  has  placed  the  value  of  some  of  these  parcels 
too  low;  and  it  is  reasonably  certain  from  Mahoney's  own 
evidence  that  he  has  placed  the  values  too  high.  Taking  into 
consideration  the  actual  cost  price  and  the  probable  increase 
in  values,  it  is  reasonable  to  assume  that  $75,000  is  about 
the  present  fair  market  value  of  these  parcels. 

The  respondent  gave  proof,  which  was  undisputed,  that 
on  December  81,  1911,  it  had  work  in  process  for  capital 
additions  to  its  property  amounting  to  $106,181.68.  Near 
the  close  of  the  case  it  offered  further  evidence  concerning 
the  additions  to  capital  in  1912,  showing  that  it  had  com- 
pleted work  in  1912  amounting  to  $147,167.88,  had  further 
work  in  process  amounting  to  $94,183.70,  and  had  retired 
during  the  year  property  to  the  amount  of  $264,57.     The 
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sum  of  these  matters  is  $241,087.01,  and  deducting  of  eouise 
therefrom  the  amount  of  capital  orders  in  process  December 
31,  1911,  we  have  left  a  total  of  $134,905.33  as  the  capital 
additions  made  in  1912  and  the  work  in  process  up  to  Octo- 
ber 31,  1912.  The  City  objected  to  the  reception  of  this 
last  evidence,  and  claimed  that  the  whole  case  should  stand 
upon  the  basis  of  the  property  in  use  or  in  process  December 
31,  1911. 

It  seems  unobjectionable,  however,  to  add  to  the  property 
of  the  company  this  sum  of  $134,906.33,  since  it  is  property 
which  would  be  in  the  service  of  the  public  upon  the  rate 
which  is  to  be  established  by  the  decision  of  the  Commission, 
and  it  should  certainly  earn  a  return  thereon.  The  adjust- 
ments which  would  have  to  be  made  in  considering  the  earn- 
ings and  operating  expenses  of  1912  are  not  important  in 
the  final  result.  Therefore,  this  sum  of  $134,905.33  should 
be  taken  as  a  part  of  the  property  of  the  company. 

There  is  considerable  dispute  between  the  parties  as  to 
the  amount  of  working  capital  actually  used  in  the  business 
of  the  company.  One  witness  for  the  company  places  the 
amount  at  $175,000,  and  the  secretary  of  the  company  places 
it  at  $200,000.  The  City  places  it  at  less  than  $100,000. 
Considerable  discussion  was  had  during  the  hearings  as  to 
the  proper  method  of  determining  working  capitaL  Brief 
comment  only  is  needed  at  this  time. 

It  is  obvious  that  the  company  during  a  given  month  — 
for  example,  January  —  incurs  certain  expenses.  Bilk  to 
its  customers  for  current  furnished  are  presumably  not  ren- 
dered until  the  close  of  the  month,  and  then  a  reasonable 
number  of  days  is  allowed  for  payment,  so  that  its  earnings 
for  the  month  of  January  are  not  collected  until  some  time  in 
the  month  of  February.  If  the  company  desires  promptly  to 
pay  all  its  January  bills  at  the  close  of  the  month,  it  needs  a 
certain  amount  of  cash  on  hand  for  that  purpose,  which  prop- 
erly may  be  termed  working  capital,  and  the  amount  needed 
is  obviously  only  one-twelfth  of  the  entire  expenses  of  this 
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character  for  one  year,  upon  the  assumption  that  the  expenses 
are  evenly  distributed  through  the  year  by  months.  This  in 
the  main  is  a  fair  assumption,  the  great  expense  of  the  com- 
pany being  for  current,  and  the  other  expenses  which  require 
cash  payments  at  the  close  of  the  month  being  relatively 
inconsiderabla  What  is  the  practice  of  the  company  in  pay- 
ing for  current  is  not  disclosed  by  the  evidence.  A  careful 
examination  of  the  contract  between  it  and  The  Niagara 
Falls  Power  Company  shows  that  it  is  very  doubtful  if  the 
eompany  is  under  any  legal  liability  to  pay  for  current  for 
one  month  until  after  the  middle  of  the  following  month,  at 
which  time  it  would  have  sufficient  funds  on  hand  from 
payments  made  by  its  customers  to  pay  the  January  bill. 

Such  expenses,  however,  may  not  be  all  of  the  purposes 
for  which  working  capital  is  required.  Such  capital  may  be 
needed  to  some  extent  for  the  purpose  of  additions  and  better- 
ments to  fixed  capital.  Of  course  these  could  be  financed  in 
another  way  by  borrowing  the  money  from  the  bank  and  then 
adding  the  interest  to  the  cost  of  the  fized  capital. 

It  must  be  said  that  the  evidence  upon  the  amount  of  work- 
ing capital  actually  employed  by  the  company  in  its  business, 
and  which  will  necessarily  continue  to  be  employed  during 
the  time  in  which  the  rates  can  be  established  by  this  Com- 
mission, is  unsatisfactory  and  insufficient.  It  does  not  afford 
data  sufficient  to  enable  an  accurate  determination  to  be  made. 
The  company  has  plenty  of  money  on  hand  which  can  be 
called  working  capital  or  not,  at  its  pleasure..  It  would  not 
be  harmed  in  the  slightest  if  the  amount  is  somewhat  under^ 
estimated,  as  a  few  brief  calculations  would  show.  An  over- 
estimate of  the  amount  fixes  upon  the  public  a  6  per  cent 
charge  for  the  overestimate,  and  this  of  course  should  be 
avoided.  Under  all  of  the  circumstances  of  the  case,  it  is 
believed  that  $80,000  is  an  ample  allowance  for  this  item. 

Materials  and  supplies  on  hand  are  concededly  a  part  of 
the  invested  capital  of  the  company  used  in  the  public  ser- 
vice.   The  company  inventories  its  materials  and  supplies  on 
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hand  December  31^  1911,  at  the  amount  of  $40,180.  This 
does  not  appear  to  be  disputed  by  the  City,  and  may  be 
assumed  to  be  correct. 

Operating  Expenses 

We  discover  no  serious  criticism  made  by  the  City  upon 
any  of  the  operating  expenses  of  the  respondent  other  than 
the  cost  of  power  and  the  charge  for  general  amortization. 

As  hereinbefore  explained,  the  respondent  purchases  all 
of  the  electric  energy  supplied  by  it  from  The  Niagara 
Falls  Power  Company  or  the  Canadian  Niagara  Power  Com- 
pany, a  subsidiary  of  The  Niagara  Falls  Power  Company. 
This  purchase  is  made  pursuant  to  the  terms  of  the  contract 
with  Franklin  D.  Locke,  hereinbefore  described,  and  several 
agreements  supplemental  thereto.  Under  these  several  agree- 
ments the  respondent  is  paying  for  electric  energy  delivered 
to  it  at  the  city  line  of  Buffalo,  substantially  $16  a  year  for 
each  electric  horsepower  delivered,  the  measurement  being 
made  upon  what  is  technically  known  as  the  peak  of  the  load. 
During  the  year  1911  it  purchased  approximately  230,- 
992,278  kilowatt-hours,  for  which  it  paid  the  sum  of  $820,- 
093.78.  Its  total  sales  during  the  year  were  213,025,815 
kilowatt-hours.  It  used  for  its  own  purposes  2,097,579  kilo- 
watt-hours, leaving  approximately  15,868,883  kilowatt-hours 
unaccounted  for,  an  amount  of  unaccounted  for  current  which 
has  not  been  criticised  in  any  way  as  being  unreasonable. 

The  sales  of  current  to  corporations  were  chiefly  to  the 
International  Railway  Company  and  to  the  Buffalo  Gteneral 
Electric  Company.  The  sales  to  the  International  Railway 
Company  amounted  to  79,9*5 6,000  kilowatt-hours,  and  to  the 
Buffalo  General  Electric  Company  40,026,439  kilowatt- 
hours.  Comparatively  inconsiderable  amounts  were  sold  to 
other  railroad  corporations.  The  sales  to  the  International 
Railway  Company  amounted  to  $419,579.59,  and  to  the  Buf- 
falo General  Electric  Company  to  $319,322.44.  The  general 
character  of  the  service  is  indicated  by  the  following  tabula- 
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tion  of  quantity  of  current  sold  to  various  classes  of  cus- 
tomers,  stated  in  kilowatt-hours: 

Municipal  service   17.1»7,188 

Private  consumers   74,060,877 

Railroad   corporations    81,761,816 

Other   electrical   corporations    40,026,489 

Total 218.025.816 

The  average  net  price  paid  by  the  respondent  for  current 
per  kilowatt-hour  was  3.1  millS;  delivered  as  above  stated  at 
the  city  line  of  Buffalo. 

A  large  amount  of  evidence  was  introduced  by  the  City 
concerning  sales  of  electric  energy  generated  at  Niagara  Falls 
by  other  companies  and  the  price  realized  therefrom,  especi- 
fdly  the  sales  by  the  Ontario  Power  Company  to  the  Hydro- 
Electric  Commission  of  the  Province  of  Ontario.  There  was 
also  evidence  given  concerning  the  price  charged  by  the  Cliff 
Electrical  Distributing  Company  of  Niagara  Falls,  as  well 
as  some  evidence  concerning  prices  elsewhere.  The  object  of 
this  evidence  was  understood  to  be  to  show  that  the  price  paid 
by  the  respondent  to  The  Niagara  Falls  Power  Company  for 
electric  energy  was  excessive,  and  that  the  price  paid  to  the 
respondent  by  its  consumers  should  not  be  governed  by  the 
price  paid  by  the  respondent  for  the  current  but  rather  by 
what  it  ought  to  pay  imder  all  the  circumstances  of  the  case. 

The  Commission  has  considered  with  care  all  of  the  evi- 
dence pertaining  to  the  question  as  last  stated,  and  finds  itself 
unable  to  agree  with  the  contention  of  the  City  in  this  respect, 
and  a  brief  statement  of  the  reason  of  its  disagreement  will 
at  this  time  be  appropriate. 

The  respondent  is  taking  current  under  a  contract  which 
was  executed  in  the  year  1896,  and  by  its  terms,  as  inter- 
preted by  subsequent  modifications,  is  to  continue  in  force 
during  the  term  of  the  corporate  existence  of  The  Niagara 
Falls  Power  Company.  It  has  not  been  suggested  that  this 
contract  was  unlawful  in  its  inception  or  that  it  was  or  it  is 
void.  It  has  not  been  made  to  appear  how  The  Cataract 
Power  and  Conduit  Company  can  become  released  from  its 


Digitized  by 


Google 


732     FuHEMANN  V.  Catabact  Poweb  and  Conduit  CJo. 

•  p.  S.  C.,  2d  D. 

terms.  That  company  has  no  other  source  of  supply  for 
electric  energy,  and  if  unable  to  procure  the  current  under 
that  contract  would  be  compelled,  if  it  furnished  curreoit  at 
all,  to  erect  a  steam  plant,  it  not  appearing  that  there  is  any 
source  open  to  it  for  obtaining  hydro-electric  current  other 
than  its  contract  with  The  Niagara  Falls  Power  Company. 

Assuming  for  the  moment,  and  merely  for  the  sake  of  the 
argument,  that  The  Niagara  Falls  Power  Company  under 
the  terms  of  that  contract  is  receiving  an  excessive  price  for 
its  current,  it  must  be  kept  in  mind  that  that  corporation  is 
not  a  party  to  this  proceeding,  and  the  rate  which  it  diiarges 
The  Cataract  Power  and  Conduit  Company  is  not  in  question 
directly.  The  only  rates  which  are  in  question  and  which  are 
complained  of  are  the  rates  charged  by  The  Cataract  Power 
and  Conduit  Company  to  its  customers,  and  the  contention  is 
that  the  rate  to  them  is  excessive  because  of  an  excessive 
price  paid  by  it  for  its  energy.  It  is  not  claimed  that  The 
Cataract  Power  and  Conduit  Company  can  procure  energy 
from  any  other  source  at  the  present  time  at  less  than  $16 
for  each  electric  horsepower.  It  appears  quite  clearly  from 
the  evidence  that  as  matters  now  stand  there  is  no  source  of 
hydroelectric  energy  open  to  the  respondent  other  than  The 
Niagara  Falls  Power  Company.  The  Ontario  Power  Com- 
pany's production  is  sold  out.  There  is  no  direct  proof  before 
the  Commission  as  to  the  unsold  capacity  of  the  third  generat- 
ing plant  at  Niagara  Falls,  commonly  known  as  the  Mac- 
kenzie plant,  but  the  Commission  understands,  outside  of  the 
record,  that  the  unsold  capacity  of  that  plant  is  not  to  eKoeed 
46,000  horsepower,  while  the  Cataract  at  the  present  time  is 
taking  upward  of  60,000  horsepower.  The  situation  with 
r^ard  to  generating  electric  energy  at  Niagara  Falls  is  at 
the  present  time  somewhat  unsettled,  owing  to  the  expira- 
tion of  the  Burton  law  and  other  matters  which  need  not  be 
discussed  in  detail  at  this  time. 

It  is  quite  clear  that  if  the  Commission  should  fix  a  rate 
which  might  be  charged  by  the  respondent  without  regard 
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to  the  price  paid  by  it  for  current  to  The  Niagara  Falls 
Power  Company,  the  consequences  might  be  extremely  dis- 
astrous to  it  as  well  as  to  its  customers.  It  is  not  apparent 
how  The  Niagara  Falls  Power  Company  could  be  required  to 
furnish  current  to  the  Cataract  company  by  reason  of  any- 
thing contained  in  this  proceeding  except  under  the  existing 
contract,  and  the  question  whether  that  contract  can  be  dis- 
regarded is  one  which  this  Commission  should  not  be  asked 
to  pass  upon  in  this  proceeding,  under  all  of  the  circum- 
stances of  the  case. 

Assuming,  however,  that  the  Commission  has  power  to  dis- 
regard the  contract,  there  would  arise  a  further  question 
whether  it  ought  to  be  disregarded,  and  it  would  seem  to  be 
elementary  that  before  this  Commission  could  pass  upon  the 
question  of  whether  the  price  of  The  Niagara  Falls  Power 
Company  is  excessive  or  not,  that  company  should  be  heard 
and  an  examination  into  all  its  affairs  and  history,  detailed 
and  exhaustive,  should  be  made.  There  has  been  no  evidence 
adduced  before  this  Commission  which  is  sufficient  to  enable 
it  properly  to  judge  whether  the  price  paid  by  the  Cataract 
company  is  unreasonable  or  otherwise. 

It  is  clear  that,  upon  the  assumption  that  such  price  is 
a  reasonable  price,  there  can  be  a  substantial  reduction  made 
by  the  respondent  to  its  customers,  and  the  benefit  of  that 
reduction  should  not  be  denied  them  in  the  effort  to  get 
something  more  which  is  uncertain,  and  the  effort  to  obtain 
which  would  certainly  entail  long  and  disastrous  litigation, 
to  say  the  least. 

Considering  all  of  the  matters  hereinbefore  briefly  referred 
to,  the  Commission  is  of  the  opinion  that  the  part  of  wisdom 
demands  that  for  the  purj>oses  of  this  proceeding  at  this 
time  it  be  assumed  that  the  price  paid  for  current  by  the 
respondent  is  not  open  to  question,  and  this  without  deciding 
or  intimating  whether  it  ought  to  be  or  may  be  questioned  in 
the  future  in  an  appropriate  proceeding.  In  fact,  its  decision 
upon  this  latter  point  could  have  no  binding  force,  but  it 
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should  be  plainly  understood  that  the  decision  of  the  Com- 
mission not  to  enter  into  the  question  of  that  price  at  this 
time  is  dictated  by  the  consideration  that  the  opposite  course 
would  be  unwise  and  unreasonable. 

Oenercd  Armrtizaiion 

The  subject  of  general  amortization  has  been  necessarily 
discussed  somewhat  fully  under  the  head  of  depreciation,  of 
which  it  is  essentially  a  part.  It  appears  from  that  dis- 
cussion that  the  company  has  been  handling  its  amortization 
upon  the  theory  that  the  term  of  life  to  be  reckoned  with 
was  the  term  of  its  franchise,  which  expires  January  14, 
1932.  It  has  collected  a  large  sum  of  money  from  the  public 
upon  that  theory,  which  sum,  if  properly  invested,  will 
amount  at  the  end  of  the  term  to  upward  of  $1,000,000.  It 
may  also  be  assumed  that  the  company  has  practically  pro- 
ceeded upon  the  theory  of  a  sinking  fund  invested  in  out- 
side securities.  In  fact,  a  very  considerable  amount  is  actu- 
ally thus  invested.  If  it  should  be  assumed  that  the  sink- 
ing fund  has  been  created  by  investments  in  additions  to  the 
plant,  the  company  would  not  be  entitled  to  earn  any  returns 
upon  that  investment  by  way  of  dividends  without  making  a 
deduction  from  the  amount  of  the  original  investment  equal 
to  the  amount  of  the  fund  upon  which  such  returns  were 
mada  Otherwise  there  would  be  a  duplication  of  returns 
wholly  unjust.  Since  practically  the  company  should  be 
allowed  to  earn  returns  upon  the  investment  value  of  all  its 
property  in  the  public  service  irrespective  of  the  source  from 
which  the  money  was  derived,  we  are  compellei  to  adhere  to 
the  theory  of  the  sinking  fund  invested  in  outside  securities. 

Deducting  from  the  total  investment  value  of  the  property 
in  service  the  value  of  the  land  as  non-depreciable,  the  work- 
ing capital,  the  materials  and  supplies,  and  making  proper 
allowance  for  the  scrap  value  of  the  depreciable  property, 
the  Commission  finds  that  the  total  depreciable  property 
amounts  to  $1,760,668.  The  sinking  fund  already  provided 
will  take  care  of  $1,065,968  of  this.  Hence  there  is  depre- 
ciable property  to  the  amount  of  $694,695  which  should  be 
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amortized  during  the  twenty  years  of  the  franchise  term 
remaining  unexpired  January  14,  1912. 

The  adoption  of  this  period  of  life  during  which  the  depre- 
ciable property  is  to  be  amortized  will  produce  some  results 
which  should  not  be  overlooked,  the  first  of  which  is  that  it 
is  believed  to  be  more  favorable  to  the  consumer  at  the  present 
time  than  would  be  found  if  the  ordinary  theory  of  pros- 
pective life  under  an  unlimited  franchise  were  adopted. 

Interesting  questions,  however,  will  arise  at  the  expiration 
of  the  franchise.  The  company  will  then  be  the  owner  of 
•  what  will  undoubtedly  be  a  well  equipped  plant  in  excellent 
operating  condition  which  has  been  f uUy  amortized :  that  is, 
has  been  fully  paid  for  by  the  public.  The  company,  how- 
ever, will  be  the  owner  of  the  plant,  and  not  the  public ;  and 
if  the  franchise  should  be  renewed  it  would  be  incumbent 
upon  those  in  authority  at  that  time  charged  with  the  duty  of 
fixing  the  rate  properly  to  adjust  the  equities  as  between  the 
company  and  the  public  In  the  rate  which  should  be  estab- 
lished at  that  time  there  can  not  properly  be  any  allowance 
made  for  the  amortization  or  wearing  out  of  the  then  exist- 
ing plant.  The  rate  would  neceeearily  be  wholly  confined  to 
the  return  for  the  use  of  capital  invested.  This  fact  will 
necessitate  very  careful  accounting  methods  on  the  part  of 
the  company  and  a  full  appreciation  by  the  public  in 
1932,  if  the  franchise  should  be  renewed,  that  no  element 
of  amortization  or  paying  for  the  wearing  out  of  the  existing 
plant  can  properly  enter  into  the  rate  so  long  as  the  then 
existing  plant  is  continued  in  servica  When  it  shall  have 
been  replaced,  another  question  will  present  itself  for 
solution. 

It  is  the  clear  duty  of  the  authorities  of  the  City  of  Buffalo 
to  make  such  record  of  this  fact  that  it  will  not  be  overlooked 
or  forgotten  at  that  time. 

Contract  with  International  Railway  Company 
The  repondent  is  supplying  energy  to  the  International 
Railway  Company  te  a  very  large  amount  each  year.     As 
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shown  above,  the  International  Railway  Company  is  by  far 
its  largest  customer,  the  sales  to  it  in  the  year  1911  amount- 
ing to  $419,579.69,  being  in  excess  of  25  per  cent  of  Ae 
total  earnings  from  operation.  The  enei^  so  supplied  is 
bought  by  the  International  Railway  Company  under  a  con- 
tract which  by  its  terms  continues  to  1932.  The  Inter- 
national Railway  Company  is  not  complaining  of  the  rate, 
has  not  invoked  the  power  of  this  Commission,  and  it  is 
doubtful  if  it  could  invoke  such  power,  in  view  of  the  fact 
that  it  has  voluntarily  entered  into  a  contract  which  does 
not  expire  for  nearly  twenty  years.  No  one  has  suggested 
to  the  Commission  how  it  acquires  power  to  abrogate,  annul, 
or  set  aside  this  contract,  in  any  manner.  It  has  not  been 
pointed  out  that  it  was  illegal  in  its  inception ;  and  if  we  were 
to  assume  that  it  would  be  possible  for  the  CommissicHi  to 
disregard  it,  it  would  seem  to  be  wise  to  exercise  that  power 
only  upon  the  complaint  of  the  aggrieved  party,  namely  the 
International  Railway  Company,  which  is  not  before  us.  It 
may  be  better  satisfied  with  the  contract  at  the  present  rate 
in  view  of  the  fact  that  it  has  a  contract  with  a  responsible 
corporation  to  supply  it  for  twenty  years  at  that  rate  than 
it  would  be  at  a  lower  rate  with  only  from  year  to  year 
supply  guaranteed.  Having  in  mind  these  very  obvious  con- 
siderations, it  does  not  appear  to  the  Commission  that  it  has 
any  power  to  interfere  with  the  rate  charged  the  Inter- 
national Railway  Company  upon  the  ground  that  it  is 
unreasonable.  If  it  were  justly  or  unjustly  discriminatory 
as  against  other  customers,  another  question  would  be  pre- 
sented ;  but  that  question  is  not  before  us  now,  since  no  one 
has  claimed  that  the  contract  is  susceptible  to  that  chai^ 
For  these  reasons  no  attempt  will  be  made  to  change  the  rate 
charged  the  International  Railway  Company. 

Our  attention  has  not  been  called  to  any  other  contract 
standing  in  like  position.  If  there  is  such  a  contract  out- 
standing, the  fact  that  it  is  not  recognized  in  the  decision 
may  require  a  modification  of  that  decision  or  further  con- 
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sideration.    This  is  said  merely  by  way  of  precaution  and  in 
the  belief  that  there  is  no  such  contract. 

Oeneral  Summary 

As  a  conclusion  from  the  foregoing  discussion^  we  find  that 
the  fair  value  of  the  property  of  the  respondent  company 
used  in  the  public  service  is  tie  sum  of  $2,287,582,  includ- 
ing herein  the  present  exchange  value  of  the  land  owned  by 
the  company  in  the  public  service,  and  also  the  additions  to 
capital  made  in  1912. 

Upon  this  basis,  we  find  that  rates  of  the  company  should 
be  reduced  28  per  cent,  with  the  exception  of  those  charged 
the  International  Railway  Company.  The  effect  of  this 
reduction  is  shown  in  the  following  table : 

Operttiino  Rn§nu99: 


Eamingi  1911 

Reduced  to 

Amount 

Poroent 

radtto- 

tion 

Lishtinc  municipal  buildinga 

Municipal  power 

$401.61 

78.213.74 

20.362.81 

677.103.07 

319.322.44 

$289.06 

66.713.36 

14.664.02 

487,614.16 

229.911.84 

$112.43 

22.600.38 

6.698.79 

189.688.91 

89.410.60 

$8 

88 
88 

Conunerdal  metered  lightinc 

Commercial  metered  power 

Total  of  above 

81.096.393.67 

419.679.69 

1,126.92 

$788,082.46 

419.679.69 

1.126.92 

$307,311.11 

International  Railway  Co 

Total  operatinc  revenues 

Reduced  to 

81.616.100.08 
1.208.788.97 

$1,208,788.97 

Reduction 

$307,311.11 

As  is  disclosed  by  this  table,  if  applied  for  the  year  1911, 
the  operating  revenues  would  have  been  reduced  to  $1,208,- 
788.97.  The  deductions  from  these  operating  revenues  for 
the  same  period,  which  the  Commission  considers  should  be 
made,  are  shown  as  follows: 

Deductions  from  eaminga: 

Operating  expenses,  less  amortization 

Taxes    

Uncollectible  bills    

Obsolescence  and  inadequacy   

Contingencies    

Amortization    


1962.465 
67,247 
60 
16.000 
lO.OOO 
28,444 


Total   deductions    

Vol.  in  — 24 


$1,078,196 
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Total  reduced  reTennee f  1,208.788 

Total  deductlone  1,078,196 

LeaTlng  for  returne  on  capital 1130,592 

It  should  be  clearly  understood,  that  in  reaching  these 
results  the  Commission  does  not  undertake  to  fix  a  precise 
rate  of  return  upon  the  capital  invested  in  the  public  service. 
Nominally,  the  return  here  shown  is  approximately  6  per 
cent.  Applying  the  rate  as  reduced  to  the  business  of  the 
future,  diere  is  not  the  slightest  question  but  that  it  will 
amount  to  considerably  more  than  this.  No  one  can  tell  what 
it  will  be  until  the  rate  has  been  tried  out.  The  Commission 
simply  satisfied  itself  that  the  proposed  reduction  would  not 
reduce  the  revenue  below  a  6  per  cent  return,  while  it  seems 
almost  equally  certain  that  the  rate  will  be  considerably 
above  that. 

As  to  the  manner  in  which  the  reductions  should  be  made, 
it  would  seem  from  such  examination  as  has  been  given  the 
subject  that  the  present  schedule  of  rates  of  the  company  is 
probably  as  nearly  equitably  adjusted  between  the  consumers 
as  can  be  done  with  the  information  at  hand.  A  careful 
study  of  the  matter  has  been  made,  and  no  better  method  of 
changing  the  rate  has  suggested  itself  than  by  making  a  per- 
centage reduction  from  the  existing  rates,  and  it  is  under- 
stood that  the  company  acquiesces  in  this  method.  This,  of 
course,  is  not  to  be  taken  as  a  statement  that  the  company 
acquiesces  in  a  reduction,  but  simply  that  if  a  reduction  is 
to  be  made,  this  is  the  proper  way  of  doing  it. 

Further  details  will  be  settled  in  the  order. 
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In  the  Matter  of  the  Complaint  of  Louis  P.  Fuhbmann  as 
Mayob  of  the  City  of  Buffalo  against  Buffalo  Gbn- 
XBAL  Eleotbic  Company. 

Buffalo  General  Electric  Company  distributes  and  sells  electric  energy 
in  the  city  of  Buffalo.  It  purchases  this  energy  within  the  limits  of 
the  city  principally  from  The  Cataract  Power  and  Conduit  Company, 
the  price  paid  said  company  being  $25  each  electric  horsepower.  The 
mayor  of  the  City  made  complaint  that  the  prices  charged  by  said 
company  were  unjust  and  unreasonable.  After  answer  and  hearing, 
the  Commission  finds  that  the  general  level  of  the  rates  of  the  company 
should  be  reduced  an  average  of  25  per  cent,  with  a  change  in  form 
of  the  sliding  scales  used  by  the  company  in  its  schedules. 

The  opinion  contains  discussions  of  the  following  subjects: 

(a)  Fair  value  of  the  property  of  the  company  used  in  the  service 
of  the  public. 

(5)  Whether  the  franchise  of  the  company  to  occupy  the  streets  of 
Buffalo  constitutes  property  upon  which  it  is  entitled  to  a  return  from 
its  customers,  including  the  City  of  Buffalo. 

(o)  About  the  time  of  the  formation  of  the  company  it  entered  into 
a  contract  with  the  General  Electric  Company  of  Schenectady,  and  as 
a  consideration  to  said  General  Electric  Company  of  Schenectady  for 
entering  into  said  contract  there  was  issued  to  it  stock  to  the  amount 
of  1600,000  and  bonds  to  the  amount  of  $100,000.  The  company  claims 
in  effect  that  a  return  of  some  amount  should  be  allowed  in  the  rate 
because  of  the  existence  of  this  stock  and  bonds.  The  Commission  in 
discussing  this  question  considers  the  status  of  investors  in  the  stocks 
and  bonds  of  public  service  corporations. 

{d)  "Going  concern"  value. 

(e)  The  company  claims  that  a  certain  contract  which  it  has  for 
power  with  The  Cataract  Power  and  Conduit  Company  has  a  property 
value  upon  which  it  is  entitled  to  returns.  The  Commission  holds 
otherwise. 

(/)  Returns  to  be  allowed  upon  a  building  partly  used  for  the  pur- 
poees  of  the  company  and  partly  for  rental. 

ig)  Whether  the  unaccounted  for  energy  is  excessive  and  unrea- 
sonable. 

{h)  The  principles  upon  which  a  rate  schedule  for  electrical  cor- 
porations should  be  constructed. 

Decided  April  2,  1918. 
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Clark  H.   Hammond^   Corporation  Counsel,   Harry  D. 
Sanders,  Assistant  City  Attorney,  for  complainant. 
Kenefickj  Cooke,  Mitchell  <&  Bass  for  respondent 

Stevbns,  Chairman: 

At  the  outset  of  the  case  against  the  Buffalo  (xeneral  Elec- 
tric Company,  it  is  well  to  observe  that  many  of  the  most 
important  questions  arising  in  it  have  been  fully  discussed 
in  the  case  against  The  Cataract  Power  and  Conduit  Com- 
pany, and  therefore  as  to  these  it  will  only  be  necessary  to 
refer  to  such  discussion  and  to  state  the  conclusions  reached 
in  the  case  of  the  General  Electric. 

It  is  also  probably  advisable  to  state  at  this  time  the  stock- 
holding relationships  existing  between  the  two  companies, 
since  undoubtedly  there  has  been  some  misapprehension  as 
to  this  point  in  the  minds  of  the  public 

The  capital  stock  of  The  Cataract  Power  and  Conduit 
Company  consists  of  20,000  shares  of  the  par  value  of 
$2,000,000.  Of  this  stock,  10,200  shares  of  the  par  value 
of  $1,020,000,  a  majority  control,  are  owned  by  The  Niagara 
Falls  Power  Company.  Approximately  67  stockholders  of 
the  Buffalo  General  Electric  Company  own  stock  in  the 
Cataract  company.  The  amount  so  owned  is  approximately 
7112  shares  of  a  par  value  of  $711,200,  being  approximately 
35  per  cent  of  the  entire  stock  of  the  Cataract  company. 
There  are  122  stockholders  of  the  Cataract  company. 

The  stock  of  the  Buffalo  General  Electric  Company  con- 
sists of  37,240  shares  of  the  par  value  of  $3,724,000,  owned 
by  415  stockholders.  Approximately  67  stockholders  of  the 
Cataract  company  own  10,026  shares  of  the  stock  of  the 
Buffalo  General  Electric  Company,  of  a  par  value  of 
$1,002,600,  being  26.9  per  cent  of  the  entire  stock  of  this 
company.  To  state  the  matter  in  another  way,  stockholders 
having  holdings  in  both  companies  own  36  per  cent  of  the 
stock  of  the  Cataract  company  and  26.9  per  cent  of  the  stock 
of  the  General  Electric  company.     It  does  not  appear  of 
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record  that  The  Niagara  Falls  Power  Company,  either 
directly  or  indirectly,  has  any  stockholdings  in  the  General 
Electric.  Whether  it  really  owns  stock  standing  in  the 
name  of  private  individuals  is  not  known  to  the  Commis- 
sion. There  is  nothing  in  the  list  of  stockholders  which 
indicates  that  such  is  the  case. 

Buffalo  General  Electric  Company  was  incorporated 
August  19,  1892,  such  incorporation  purporting  to  be  a 
consolidation  of  two  then  existing  electrical  corporations, 
namely,  the  Brush  Electric  Light  Company  of  Buffalo  and 
the  Thomson-Houston  Electric  Light  and  Power  Company 
of  Buffalo.  The  capitalization  of  these  two  constituent 
companies  has  not  been  ascertained  nor  is  it  particularly 
material. 

The  so  called  consolidation  agreement  was  in  effect  prac- 
tically a  purchase  of  the  fixed  capital  and  franchises  of 
the  consolidating  companies,  there  being  excepted  from  the 
consolidation  the  property  of  the  consolidating  companies 
consisting  of  cash,  accounts  receivable,  supplies,  and 
materials.  By  the  agreement,  stock  and  bonds  were  to  be 
issued  to  named  amounts  and  turned  over  to  the  stock- 
holders of  the  constituent  companies  in  payment  for  the 
plants  and  franchises,  all  to  be  free  of  liens  and  incum- 
brances except  that  the  Thomson-Houston  property  was  to 
remain  subject  to  the  lien  of  certain  bonds  secured  by 
mortgage  to  the  amount  of  $600,000.  The  following  tabula- 
tion shows  the  amounts  issued  to  each  company : 

stock  Bonds 

Bruah    company   $800,000  $900,000 

Ttaomson-Hotiston   company    500,000  200.000 

Thomson-Houston  underlying  bonds 600,000 

ToUls $1,800,000  $1,700,000 

The  total  of  stock  and  bonds  issued  for  the  property  of 
the  two  companies  as  shown  by  this  tabulation  was 
$3,000,000.  The  question  is  presented,  what  was  the  fair 
value  or  amount  of  the  physical  property?  In  the  reports 
of  the  company  to  the  former  Commission  of  Gas  and  Elec- 
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tricity  for  the  years  ended  June  30,  1906,  and  June  30, 
1907,  this  value  is  stated  to  be  $900,000.  Obviously  this 
was  but  a  mere  estimate,  and  no  particular  reliance  can  be 
placed  upon  it. 

During  the  progress  of  the  examination  by  the  Commis- 
sion into  the  actual  cost  of  the  physical  properties  of  the 
company,  which  is  hereinafter  detailed,  an  elaborate  and 
exhaustive  inquiry  was  made  into  the  cost  or  investment 
value  of  the  physical  property  taken  over  by  the  company  in 
1892  from  the  constituent  companies.  The  results  of  the 
examination  were  included  in  the  examiner's  report  served 
upon  the  company,  and  in  its  comments  upon  such  report 
the  company  does  not  question  the  substantial  correctness 
of  the  conclusions  reached.  The  following  is  a  summary 
of  the  estimate: 

Land |153,99S.OO 

Buildings 167.696.00 

General  stmctures 9.^^68 .00 

Furnaces,   boilers,   and  accessories 64.789.00 

Steam  engines 92..^28.00 

Electric  generators  and  accessory  electric  power  equipment. .  246.306.2.'$ 

Miscellaneous  power  plant  equipment 85,800.00 

Poles  and  fixtures •     74454. 4S 

Underground  conduit 45.845.00 

Steam  mains 2,500.00 

Distribution  system,  underground 8,224 .54 

Distribution  system,  OTcrhead 49.041 .87 

Arc  lamps   96.701 .50 

Line  transformers  and  deTlces 16.500 .00 

Meters 4J93.05 

Electrical  laboratory  equipment 76.00 

Total $1.118413.64 

Following  the  foregoing  summary  in  the  report  are 
upward  of  twenty  pages  of  details,  going  with  great  elabora- 
tion into  the  items  of  the  property  and  the  cost  of  such 
items.  In  the  preparation  of  these  schedules  every  avail- 
able assistance  was  rendered  by  employees  of  the  company 
who  were  in  full  touch  with  the  investigations  being  made; 
and  considering  the  circumstances  of  the  investigation  and 
the  care  exercised  in  making  it,  it  is  believed  that  the  total 
value  assigned  to  the  physical  capital  as  of  August  1,  1892, 
of  $1,118,113,  does  not  err  upon  the  side  of  being  too  little. 

In  addition  to  stock  and  bonds  to  the  amount  of 
$3,000,000  issued  in  the  manner  above  detailed  at  the  time  of 
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the  consolidation,  ehortlj  after  the  consolidation  the 
respondent  issued  to  the  General  Electric  Company  of 
Schenectady  stock  to  the  amount  of  $600,000  and  bonds  to 
the  amount  of  $100,000.  On  the  date  of  the  execution  of 
the  consolidation  agreement,  July  27,  1892,  the  General 
Electric  Company  of  Schenectady  entered  into  a  written 
agreement  with  the  individuals  named  in  the  articles  of 
consolidation  as  the  directors  of  the  Buffalo  General  Elec- 
tric Company,  in  and  by  which  the  said  directors  agreed 
that  upon  the  formation  of  the  Buffalo  General  Electric 
Company  by  consolidation,  they  would  "  cause  the  Buffalo 
company  to  execute  on  its  part  and  deliver  to  the  General 
company  the  form  of  contract  hereto  annexed  inarked  '  D,* 
and  also  cause  that  company  to  deliver  to  the  General  com- 
pany in  payment  for  the  license,  rights,  and  privileges  con- 
ferred by  said  contract,  shares  of  the  capital  stock  of  the 
Buffalo  company  amounting  at  par  to  $600,000  and  6  per 
cent  bonds  of  the  company  amounting  at  par  to  $100,000, 
said  bonds  to  be  a  portion  of  those  provided  by  said  con- 
solidation agreement  to  be  issued  by  the  new  company  ". 

The  consolidation  agreement  contained  the  following 
clause:  ^^  There  shall  be  issued  by  said  new  consolidated 
company  by  direction  of  its  board  of  directors  $600,000 
of  capital  stock  and  $100,000  of  said  authorized  bonds  for 
the  purpose  of  purchasing  additional  rights,  privileges  or 
franchisee  for  the  use  and  benefit  of  said  consolidated  cor- 
poration." 

Under  and  pursuant  to  the  authority  conferred  by  the 
clause  last  quoted  from  the  articles  of  consolidation,  the 
Buffalo  General  Electric  Company  did  issue  the  stock  and 
bonds  to  the  amounts  named,  and  did  execute  the  contract 
with  the  General  Electric  Company  of  Schenectady  known 
as  form  "D,"  said  contract  being  dated  the  15th  day  of 
October,  1892.  There  was  no  consideration  received  by  the 
Buffalo  General  Electric  Company  for  the  issue  and  delivery 
of  stock  to  the  amount  of  $600,000  and  bonds  to  the  amount 
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of  $100,000,  except  the  execution  and  delivery  by  the  Gen- 
eral Electric  Company  of  Schenectady  of  said  contract, 
form  "  D  ". 

It  would  seem  from  the  foregoing  that  the  respondent 
commenced  operations  in  the  year  1892,  with  a  total  cap- 
italization of  $3,700,000,  consisting  of  stock  $1,900,000  and 
bonds  $1,800,000. 

The  subsequent  history  of  the  capitalization  of  the  com- 
pany is  as  follows:  About  September,  1904,  the  respondent 
purchased  5000  shares  of  Buffalo  and  .Niagara  Falls  Elec- 
tric Light  and  Power  Company  stock  of  the  par  value  of 
$600,000,  and  issued  in  payment  therefore  its  common  stock 
to  the  amount  of  $614,000  and  its  bonds  to  the  amount  of 
$200,000.  The  annual  report  of  respondent  for  the  year 
1911  states  that  stock  to  the  amoimt  of  $275,000  was  sold 
for  cash,  but  does  not  state  the  amount  of  cash  received; 
and  also  states  that  stock  to  the  amount  of  $935,000  was 
issued  as  stock  dividends.  The  following,  therefore,  is  a 
summary  of  the  purposes  for  which  the  capital  stock  of 
the  company  has  been  issued : 

For  property  of  Brush  Electric  Llsjht  Company $5*00.000 

Por  property  of  Thomaon-HoiiRton  company 5O0.OO0 

For  aerreement  with  General  Electric  Company 600.000 

For  Rtock  of  Buffalo   and   Niagara  Palis  Electric  Light  and 

Power  Company 614.000 

For  atock  dividends pn.'  00<i 

For  cash  (amount  unknown) 275.000 

Total $3,724,000 

The  total  amount  of  funded  debt  of  the  company  as  of 
December  31,  1911,  consisted  of  5  per  cent  bonds  of  the  par 
value  of  $3,188,000.  The  purposes  for  which  said  bonds 
were  issued  were  as  follows : 

To  stocVholders  of  Brush  Electric  Lli?ht  Company $000,000 

To  stockholders  of  Thomson-Houston  company 200.000 

To  refund  underlying  honds  Thomson-ITouston  company 600.000 

To  General  Electric  Company  of  Schenectady 100.000 

Part  payment  of  stock  of  BufTalo  and  Niagara  Palls  Electric 

Li?ht  Company 200  ooo 

Sold  for  cash   816.000 

For  construction  of  new  building  authorized  by  this  Commis- 
sion    1570  000 

For  construction  authorized  by  this  Commission 24.'^.0''0 

Unaccounted  for  SO.OOO 

Total $8,183,000 
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It  will  be  noted  that  $59,000  is  unaccounted  for  in  the 
foregoing  tabulation.  The  Commission  has  not  learned  for 
what  purposes  bonds  to  this  amount  were  issued. 

In  the  annual  report  of  the  company  for  1911  it  is  stated 
at  page  210:-"  $1,859,000  was  issued  at  time  of  organiza- 
tion for  property,  franchises,  etc.,  of  Brush  Electric  Light 
Company  and  Thomson-Houston  Electric  Light  and  Power 
Company."  It  would  seem  that  bonds  to  this  amount  were 
issued,  therefore,  for  some  purpose  connected  with  the  orig- 
inal organization.  The  total  capitalization  of  the  company 
therefore  is: 

stock $3,724,000 

Bonds 8.188.000 

Total $6,012,000 

all  of  which  has  been  issued  for  the  purposes  hereinbefore 
stated. 

Claimed  Value  of  the  Property  in  Service 

As  we  understand  the  brief  of  the  City,  it  is  therein 
claimed  that  the  total  fair  value  of  all  of  the  property 
employed  by  the  respondent  in  the  public  service  is  the  sum 
of  $1,850,407,  upon  which  it  is  contended  the  respondent  is 
entitled  to  a  return  of  6  per  cent,  and  in  addition  thereto 
annually  the  sum  of  $71,637.34  for  amortization. 

On  the  other  hand,  upon  the  basis  of  reproduction  new  the 
respondent  claims  the  following  as  the  fair  value  of  its 
property  in  service: 

Reproduction  value  new $4,707,011 

Additions  to  fixed  capital  in  1912 2n9.120 

Going  value 1,200.000 

Total $6,166,140 

Upon  this  sum  it  thinks  it  is  entitled  to  a  return  of  8  per 
cent  per  annum. 

The  difference  between  the  two  estimates  as  to  the  value 
of  the  property  in  service  is  $4,315,733. 

The  following  table  is  a  summary  of  the  reproduction  cost 
new  estimates  of  the  parties.  It  should  be  observed  that  in 
the  total  of  the  estimate  of  the  City  shown  in  this  table 
there  is  no  allowance  for  depreciation. 
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Item 


Labor  Mad  matoriAla  eosti: 

Lud 

Oeneml  ■truotUTM 

General  equipment 

Sub-etation  buUdinge 

8ub-atation  equipment 

Poles  and  fixtures 

Undersround  eonduits  and  laterals 

Overhead  wire: 

Orerhead  diatrib'n  system.  S226.836 

Overhead  servioes 82.866 

Undernound  eable: 
Underground  distr'n  system  S239.108 
Underground  services 16, 165 


Line  transformers  and  deviees 

Meters  installed 

Are  lamps,  municipal iOO.047 

Are  lamps,  oommerdal 24.471 

Electric  tools  and  implements 

Electrical  laboratory  equipment , 

Advertising  sign , 


Total  fixed  capital 

Materials  and  supplies 

Meters,  etc..  in  stock 

Operating  capital 

Construction  work  in  progress . . 

Total  labor  and  materials  costs. 
Various  overhead  percentages. . 

Vina]  grand  total 


Company 
(Jackson) 


$244,003 

37.718 

82.106 

61.006 

603.100 

283.677 

200,338 


260.701 


264.363 
267.880 
206,776 


116.418 

030 

7,636 

438 


$2,606,167 

60,065 

27.471 

246.000 

*  478, 200 


$3,406,003 
1,300.018 


$4,707,011 


City 


$171,000 
28.708 
12.037 
46.357 

1408.077 
246.070 

t 202,788 


220,816 


t 200.474 
255.716 
172,546 


06.240 

416 

3.610 

438 


$2,254,182 


63.011 
136.220 


$2,453,413 


$2,453,413 


Diffei 


$73,003 
8.020 
10,260 
14.738 
06.028 
18.808 
2,450 


46,880 
12.165 
34,220 

10.178 

623 

4.026 


$361,085 


181.080 
342.070 


$068,680 


$2,258,608 


ExeessoC 


48 

81 
140 
S3 

10 

6 
1 


18 


28 

6 

20 


128 
111 


16 


251 
89 


1  Does  not  include  storage  batteries. 

I  Phelps. 

•  Includes  Genesee  Street  btiilding. 

Fair  Value  of  the  Property  in  the  Public  Service 
This  case  was  tried  by  both  parties  upon  the  theory  that 
the  fair  value  was  to  be  determined  primarily  by  the  cost  of 
reproduction  new.  No  other  course  was  open  to  the  City, 
it  having  no  means  of  determining  the  actual  investment 
made  by'  the  company  in  its  property.  It  was  made  of  choice 
by  the  company,  which  did  not  seek  to  show  to  the  Ciommia- 
sion  how  much  had  been  actually  invested  by  it  in  its  plant 
As  in  the  Cataract  case,  the  Commission  was  not  satisfied 
with  the  situation,  and  finding  that  the  cost  to  the  company 
could  be  ascertained  with  reasonable  exactness  by  as 
examination  of  its  books  and  records,  it  directed  such  an 
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examination  to  be  undertaken  by  its  own  examiners  and 
engineers.  The  residt  of  this  examination  was  an  exceed- 
ingly voluminous  report  of  nearly  two  hundred  pages.  This 
report  was  submitted  to  both  the  City  and  the  company  for 
consideration,  and  after  such  consideration  was  introduced 
in  evidence  as  a  part  of  the  record  upon  which  the  Cominis- 
sion  was  to  make  its  determination.  The  City  has  made  no 
comments  thereon  and  offered  no  suggestions.  The  com- 
pany has  submitted  such  criticisms  as  it  thought  proper, 
which  will  be  hereinafter  fully  considered. 

The  Commission  has  made  a  careful  study  of  the  report 
of  its  examiners  and  engineers  in  the  light  of  the  criticisms 
and  suggestions  offered  by  the  company,  and  it  believes  that 
with  some  corrections  to  be  hereafter  noted,  the  results  shown 
by  the  report  should  be  accepted  as  the  chief  basis  to  work 
from  in  reaching  a  determination  as  to  the  fair  value  of  the 
property  in  service.  The  reasons  for  this  conclusion  are  sub- 
stantially the  same  as  those  set  forth  in  the  Cataract  case,  and 
need  not  be  repeated  at  this  time.  In  reaching  this  conclu- 
sion we  have  carefully  considered  and  weighed  all  the  matters 
enumerated  in  Smyth  vs.  Ames  as  the  basis  for  fixing  the 
fair  value,  and  indeed  all  others  which  have  been  suggested 
by  counsel  on  either  side,  and  have  given  them  such  weight 
respectively  as  we  think  they  are  entitled  to  have.  We 
recognize  valuations  can  not  be  made  upon  a  universal  and 
inflexible  rule.  In  all  cases  the  end  to  be  attained  is  the 
same,  but  different  roads  may  be  traveled  to  reach  it 

The  cost  of  reproduction  new  theory,  as  it  is  applied  at  the 
present  time,  does  not  meet  the  approval  of  the  Commission  as 
controlling  in  this  case.  There  is  altogether  too  much  uncer- 
tainty as  to  the  result  and  too  much  difference  of  opinion  as 
to  the  bases  upon  which  the  result  must  be  founded.  It  is 
unnecessary  at  this  time  to  repeat  all  of  the  illustrations  of 
this  truth  which  are  to  be  found  in  the  opinion  of  this  Com- 
mission in  the  case  of  the  Buffalo  Gas  Company  and  in  the 
case  of  the  Cataract  company.     One  or  two  illustrations  of 
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how  the  theory  would  work  out  in  this  case,  however,  are 
subjects  of  proper  consideration. 

The  chief  witness  for  the  company  prepared  a  table  tihcfw- 
ing  the  valuation  of  the  entire  physical  property  of  the  com- 
pany and  how  it  was  built  up.  This  table  is  printed  as  a 
part  of  the  company's  brief,  and  in  order  to  present  fairly 
the  company's  view,  it  is  herewith  reproduced,  and  the 
following  is  such  table: 
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It  will  be  noted  that  the  final  result  is  built  up  by  calcu- 
lating each  percentage,  not  only  upon  the  labor  and  materials 
cost,  but  also  upon  the  amount  of  each  previous  percentage. 
The  result  is  that  the  percentages  thus  computed  aggregate 
49  per  cent  of  the  labor  and  materials  cost. 

How  this  method  of  calculating  percentages  affects  the 
final  result  may  best  be  shown  by  the  following  instance: 
The  company,  about  1903,  purchased  at  one  time  3000 
enclosed  arc  lamps  for  street  lighting  from  the  General 
Electric  Company.  The  tmit  price,  of  these  enclosed  arc 
lamps  assumed  by  the  witness  in  his  evidence  was  $21.70, 
and  to  that  he  added,  as  is  shown  by  the  preceding  table, 
certain  percentages,  and  the  following  shows  the  result  which 
the  company  claims  as  the  value  of  these  enclosed  arc  lamps 
at  the  present  time,  and  that  without  being  installed,  the 
installation  cost  not  appearing  in  these  figures: 

3000  municipal  arc  lamps  @  $21.70 $65,100.00 

En^neerlng  and  supervision,  6% $3,255 .  00 

Organization  of  business,  0% 4,101  .SO 

Taxes  and  interest  during  construction,  4% 2,808.25 


irlng  c< 

Piecemeal  construction,  10% 7,635.45 

Promoter's  profit,  5% 4,144.50 

Brokerage,  1%% 1,453.46 


23,387.96 

Total $88,487.96 

2fote:  Each  percentage  is  computed  upon  preceding  percentages. 

Dividing  the  total  value,  $88,487.96,  by  3000,  the  number 
of  lamps,  we  find  that  the  company  claims  as  the  value 
of  each  of  these  lamps  uninstalled  $29.49.  As  a  matter  of 
fact,  the  actual  cost  to  the  company  for  these  lamps  imin- 
stalled  was  $13,531/^.  So  far  as  has  been  disclosed  by  an 
examination  of  the  books,  the  company  never  paid  for  a  sin- 
gle enclosed  arc  the  sum  of  $21.70,  and  the  average  cost  of 
all  enclosed  arc  lamps  which  it  has  bought,  exclusive  of  these 
3000,  was  $16.76  each.  We  are  unable  to  imderstand,  and 
no  explanation  has  been  offered  us,  why  a  company  which 
has  been  in  existence  for  years  should  be  entitled  to  charge 
a  promoter's  profit  of  5  per  cent  upon  new  arc  lamps  which 
it  buys  for  its  service.  We  are  also  unable  to  understand 
why  a  10  per  cent  charge,  amounting  in  this  case  to  $7535.45, 
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is  proper  for  piecemeal  construction  in  the  case  of  buying 
8000  arc  lamps  at  one  time. 

Passing  this  matter^  however^  and  assuming  that  some 
X>ercentage  charges  are  proper^  at  least  in  certain  cases,  the 
amount  of  such  percentage  is  a  matter  of  serious  considera- 
tion. The  discrepancies  in  the  evidence  of  the  witnesses 
upon  these  percentages  as  applied  to  the  facts  of  this  case 
were  such  as  to  require  attention,  and  accordingly  three  engi- 
neers were  asked  to  prepare  detailed  estimates  of  the  engi- 
neering cost  which  would  be  necessary  in  order  to  recon- 
struct new  the  existing  plant  of  the  respondent  The 
engineers  kindly  complied  with  this  request  and  the  residt 
is  interesting.  The  tables  on  folded  leaf  show  exactly  what 
was  submitted  by  them. 

It  will  be  noted  that  engineer  A  finds  the  total  of  salaries 
and  expenses  to  be  $217,022,  engineer  B  to  be  $82,800,  and 
engineer  C  $103,750.  The  total  for  salaries,  wages,  and 
fees  given  by  engineer  A  is  $192,872,  as  against  $55,200 
given  by  engineer  B.  Engineer  B  gives  a  total  profit  to  the 
engineering  firm  of  50  per  cent,  amounting  to  $41,400,  but 
nothing  is  offered  to  show  why  the  engineering  firm  should 
have  any  profit  at  all.  It  is  not  necessary  to  do  more  than 
simply  to  call  attention  to  the  details  of  this  table  as  showing 
that  engineers  indulge  in  the  widest  latitude  of  opinion  as 
to  the  cost  of  the  work  with  which  they  should  be  the  most 
familiar,  namely  the  engineering.  If  the  Commission  were 
required  to  pass  upon  this  evidence,  it  woidd  simply  have  to 
make  a  guess  as  to  which  engineer  is  right,  and  the  Conmiis- 
sion  believes  that  the  elimination  of  guessing  in  a  case  of  this 
character  is  an  end  greatly  to  be  desired  and  to  be  attained 
if  possible. 

Betuming  now  to  the  cost  of  the  fixed  capital  of  the  com- 
pany December  81,  1911,  as  shovm  by  the  report  of  the 
examiners  and  engineers  of  the  Commission,  the  following 
table  is  a  summary  of  the  same: 
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Criticism  of  the  Compawy  upon  the  Cost  as  Shovm  by  Its 

Own  Books 

Ab  above  stated,  the  company  submitted  a  memorandum 
reviewing  the  examiner's  report.  Such  memorandum 
included  a  comparative  statement  showing  the  cost  as  dis- 
closed by  the  report  and  the  valuation  as  given  by  its  chief 
witness  of  the  physical  property.  The  cost  as  disclosed  by 
the  report  is  $2,268,543.48;  as  given  in  the  evidence  of  its 
witness,  the  labor  and  materials  cost  is  $2,633,638 :  a  differ- 
ence of  $365,094.52. 

The  company  justly  remarks  that  it  is  difficult  to  compare 
the  totals  of  various  classes  of  work  for  the  reason  that  they 
are  distributed  differently  in  the  examiner's  report  and  in 
the  inventory  prepared  by  its  witness.  One  single  example 
will  illustrate.  The  cost  of  installing  arc  lamps  is  made  a 
separate  matter  of  estimate  by  the  company's  witness,  while 
in  the  examiner's  report  such  cost  is  carried  into  "  Overhead 
Distribution  System  ".  In  order  to  correct  this  matter  and 
afford  a  fair  basis  for  comparison,  the  Commission  has  pre- 
pared a  comparative  statement  of  the  estimates  of  cost  of 
reproduction  as  given  by  the  City  and  company,  and  the 
book  cost  of  the  property  of  the  company  as  disclosed  by  the 
examiner's  report  as  of  December  31,  1911,  in  which  by 
rearrangement  the  same  matters  are  allocated  all  to  the 
same  class,  and  the  following  is  such  rearrangement: 


City 

Company 

Coet 

T^m** .  , , .    - 

$171,000.00 

96.039.00 

81.704.00 

675.e9(J.00 

604,595.00 

660.713.00 

*  240.047.00 

166.832.00 

90.813.00 

8.610.00 

438.00 

$244,993.00 

98.813.00 

33.135.00 

593.100.00 

534.981.00 

544.701.00 

255.907.00 

208.104.00 

111.830.00 

7.636.00 

438.00 

$212,583.95 

Fnndfnn           

80.988.96 

OwMnfequipmeiit  (induding  toob) .... 
8ab-ttatlon  equipment 

24.701.69 
687.988.08 

464.532.69 

Undergroimd  dietributioD  flystem 

|f^iitlv1lAt4on.       . 

443.892.18 

288.916.02 

Are  lampe 

193.376.85 
78.266.24 

Other  tansible  eleome  capital 

2.981.80 

870.48 

Total  fixed  capital 

$2,432,387.00 

$2,633,638.00 

$2,268,543.48 

The  following  is  a  brief  discussion  of  the  questions  raised 
by  the  company  and  the  disposition  of  them,  which  in  the 
opinion  of  the  Commission  is  proper: 
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Lavd: 

The  cost  of  land  as  shown  by  the  books  of  the  company  is 
$212,583.95.  This  should  not  be  allowed.  The  following 
table  shows  each  parcel  owned  by  the  company  which  it 
claims  to  be  in  the  public  service,  the  valuation  put  thereon 
by  the  witness  for  the  company,  the  valuation  given  by  the 
witness  for  the  City,  the  book  cost,  and  the  amount  allowed: 


Parcel 


For 
ComiMuay 
(Mahoney) 


For 

Citar 

(Parke) 


Books 


Allowed 


Btaateetreet 

Tonawanda  street 

Niagara  and  Tonawanda . 

City  of  Lackawanna 

Genesee  and  Huron 


Totals. 


S64.093 

17,760 

11,250 

1.000 

150.000 


$50,000 

14,200 

6.000 

800 

MOO.OOO 


964.093. 00 

17,750.00 

11,250.00 

865.00 

117.725.95 


S64.993 
not  used 
not  used 
1.000 

150.000 


3244.993 


$171,000 


$212,583  95 


$215,993 


a  Not  Parke. 

The  two  parcels  at  Tonawanda  street,  and  Niagara  and 
Tonawanda  streets,  it  is  claimed  by  the  City  are  not  used  in 
the  public  service  at  the  present  time.  This  claim  appears 
to  be  well  founded,  and  the  Commission  has  been  unable  to 
find  any  satisfactory  evidence  in  the  case  warranting  a  differ- 
ent conclusion.  They  are  therefore  not  reckoned,  although 
the  City,  pursuant  to  the  direction  of  the  Commission,  gave 
evidence  as  to  their  value. 

As  to  the  parcel  of  land  called  Staats  Street  parcel,  we 
are  disposed  to  accept  the  valuation  of  the  witness  Mahoney. 
As  to  the  parcel  at  Genesee  and  Huron  streets  upon  which 
the  new  electric  building  is  erected,  the  cost  was  $117,725.95 
as  carried  upon  the  books  of  the  company.  We  are  satisfied 
that  the  value  is  at  least  $150,000,  and  have  so  allowed  it 
The  total  amount,  therefore,  allowed  for  value  of  land  is 
$215,993. 

Qeneral  Structures: 

Upon  this  item  not  disclosed  separately  in  the  foregoing 
table  there  is  a  difference  between  the  book  cost  and  the  wit- 
ness's valuation:  a  difference  of  $3827.01.  The  company 
offers  some  conjectures  as  to  how  this  difference  arises,  and 
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says  it  is  probable  that  some  parts  of  an  old  building  were 
used.  It  should  have  offered  evidence  instead  of  conjecture 
to  meet  this  point 

Oeneral  Equipment: 

This  includes  office^  stable,  and  shop  equipment,  and  the 
difference  between  the  cost  and  the  appraised  value  of  the 
witness  is  $7494.31.  Without  going  into  details  on  an  item 
so  small  as  this,  we  are  inclined  to  believe  that  the  criticism 
of  the  company  should  be  accepted  and  that  this  sum  of 
$7494.31  should  be  added  to  the  value  of  the  property.  It 
appears  that  some  of  the  property  inventoried,  and  which  the 
company  unquestionably  has,  does  not  appear  upon  the 
books. 

Sub-station  Buildings: 

The  amount  upon  this  item  which  the  company  thinks 
should  be  allowed,  in  addition  to  that  appearing  upon  its 
books,  is  $13,997.03.  It  offers  nothing  but  conjecture  to  sup- 
port this  contention,  and  at  least  one  consideration  offered 
by  it  shows  that  the  examiner  has  allowed  matters  which 
should  not  have  been  allowed.  Thus,  on  page  58,  as  is  cited 
by  the  company,  part  of  the  expense  is  for  tearing  down  an 
old  building.  This  is  clearly  an  operating  expense  and  not 
a  charge  to  fixed  capital. 

Electrical  Laboratory  Equipment  and  Other  Tangible  Elec- 
tric Capital: 

The  difference  on  these  items  is  $5210.63.  It  is  claimed 
that  the  books  do  not  represent  all  the  property  in  existence 
which  is  used  by  the  company  in  the  public  service.  We  are 
inclined  to  think  that  this  is  correct,  and  therefore  this  addi- 
tional sum  of  $5210.63  should  be  allowed. 

Arc  Lamps: 

The  company  says :  "  The  difference  in  this  account 
amounts  to  $34,324.26.  With  the  exception  of  an  item  of 
$2827.50,  there  is  no  valuation  given  for  the  cost  of  the 
installation  of  5293  arc  lamps  at  present  in  use."     This  is' 
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correct  in  a  sense,  although  incorrect  as  to  its  application  to 
the  case,  for  the  reason  that  the  cost  of  installation  is  put  in 
the  cost  of  Overhead  Distribution  System. 

This  different  allocation  of  the  cost  of  installation  is  said 
by  the  company  to  account  for  about  $4000  of  the  difference. 
It  then  remarks:  "  The  balance  is  caused  by  the  low  price 
per  lamp  obtained  from  the  books  on  account  of  an  exchange 
of  old  lamps  made  with  the  manufacturer";  and  it  adds 
some  comments  thereon. 

This  matter  of  arc  lamps  has  been  carefully  looked  into, 
and  as  hereinbefore  shown,  the  difference  does  not  arise  from 
the  low  price  allowed  for  the  old  lamps  exchanged.  The 
transaction  which  the  company  evidently  had  in  mind  was 
one  of  the  purchase  of  3000  arc  lamps  for  street  lighting 
in  1903,  and  as  above  stated,  it  values  those  lamps  at  $21.70 
each.  As  matter  of  fact,  the  manufacturer  originally  asked 
but  $18  each  for  these  lamps,  and  the  purchase  was  a  matter 
of  considerable  negotiation.  There  was  first  deducted  from 
the  price  10  per  cent,  and  then  an  arbitrary  deduction  of 
one  dollar  per  lamp,  so  that  the  final  price  reached  was 
$15.20  per  lamp;  and  then  for  reasons  which  the  company 
can  easily  ascertain  from  correspondence,  there  was  a  fur- 
ther deduction  made  which  amounted  to  $5000.  The  follow- 
ing statement  shows  just  how  the  cost  of  $13.53^  per  lamp 
was  arrived  at : 

3000  arc  lamps  at  original  base  price $18.00 

Less  10  per  cent 1 .  80 

$16.20 
Less  arbitrary  deduction  1 .  00 

$15.20 
Less  cash  rebate  of  $5000  on  3000  lamps 1 .67 

Cost  per  lamp   $13 .  53H 

Total  original  cash  payment $42,000 .00 

Pins  allowance  of  $1.20  each  for  8000  old  open 

arc  lamps  returned 3,600. 00 

$45,600.00 
Less  cash  rebate 6.000.00 

3000  lamps  for $40,600.00 

Price  per  lamp $13.53% 
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We  perceive  no  reason  for  increasing  the  amount  over  the 
book  cost^  and  the  company  by  referring  to  its  own  records 
can  easily  determine  whether  this  is  right  or  wrong. 

Svb-station  Equipment: 

Under  this  head  a  storage  battery  is  carried  upon  the 
books  of  the  company  at  $77,499.31,  and  this  amount 
appears  in  the  examiner^s  report  The  company  claims  the 
battery  to  be  worth  $90,000. 

The  facts  are  that  the  company  had  an  old  battery  which 
it  was  carrying  on  its  books  at  $77,499.31.  In  the  year  1911 
it  entered  into  a  contract  with  the  Electric  Storage  Battery 
Company  to  replace  the  old  battery  with  a  new  one  for  a 
cash  payment  of  something  over  $60,000,  and  the  construct- 
ing company  to  be  entitled  to  all  the  old  materials  in  addi- 
tion to  the  above  mentioned  payment.  As  a  result  of  this 
transaction  the  company  did  not  change  the  sum  at  which 
it  was  carrying  the  battery  upon  its  books.  It  however  con- 
siders that  the  battery  is  worth  $90,000,  which  is  $12,501 
in  excess  of  the  book  cost.  This  matter  was  the  subject  of 
some  contention  in  the  oral  evidence ;  and  as  a  result  of  the 
whole  situation,  but  without  discussing  it  further,  we  think 
that  it  will  be  reasonable  to  add  this  sum  of  $12,501  to  the 
book  valuation  of  the  property. 

Underground  Distrtbviion  System: 

The  examiner  deducted  from  the  cost  of  this  system  the 
sum  of  $8079.65  for  commissions  paid  in  connection  with 
the  underground  conduit  system.  This  deduction  should 
not  be  miade  unless  the  services  claimed  to  have  been  ren- 
dered for  which  the  commissions  were  given  were  of  no 
value.  The  company  says  in  its  memorandum :  "  It  is  a 
fact  that  the  company  has  had  its  work  done  very  econom- 
ically as  a  result  of  the  superintendence  which  has  been  given 
it " ;  and  this  contention  appears  to  be  justified  by  the  cost 
of  the  system.  Therefore  tins  sum  should  be  restored  to  the 
cost  of  the  property. 
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This  is  as  far  as  it  is  necessary  to  pursue  the  criticisms 
of  the  company  in  detail.  There  is  a  very  considerable  criti- 
cism upon  the  costs  as  disclosed  by  its  own  books  of  the 
distribution  systems^  both  overhead  and  underground.  It 
does  not  question  that  the  examiner  has  correctly  reported 
the  facts  as  disclosed  by  the  books,  but  it  presents  the  argu- 
ment that  it  is  probable  that  a  large  amount  of  the  labor  cost 
was  charged  to  repairs,  and  hence  went  into  the  operating 
expenses  rather  than  to  cost  of  capital :  in  other  words,  that 
its  foremen  and  bookkeepers  allocated  a  part  of  the  real  cost 
to  operating  expenses  when  they  should  not  have  so  done. 

It  gives  an  elaborate  table  showing  the  repair  costs  from 
August  1,  1892,  to  December  31,  1908,  and  claims  that  upon 
their  face  they  show  that  they  are  excessive  for  a  plant  of 
the  size  of  that  owned  by  it 

There  should  be  no  question  raised  as  to  the  allocation 
of  these  expenses  since  the  1st  day  of  January,  1909,  at 
which  time  the  Uniform  System  of  Accounts  was  put  in 
operation,  and  we  do  not  understand  that  the  company 
raises  any,  its  criticisms  being  confined  to  installations  made 
and  work  done  prior  to  that  date. 

In  determining  whether  the  company's  contention  is  cor- 
rect, we  have  several  matters  to  aid  us:  (1)  ratio  of  opera- 
ting expenses  to  earnings  before  and  after  January  1,  1909 ; 
(2)  general  observation  of  the  books  with  reference  to  the 
care  in  handling  details  as  to  distribution  between  capital 
and  operating  expenses;  (3)  difference  in  unit  prices  used 
by  the  company's  witness  and  those  disclosed  by  the  books; 
(4)  the  inadequate  explanations  made  of  the  difference  by 
the  company,  which  certainly  has  more  knowledge  of  the 
facts  than  anyone  else;  (5)  failure  of  the  company  to  avail 
itself  of  data  at  its  command  to  test  the  correctness  of  its 
theory  as  to  the  cause  of  the  discrepancy. 

The  difference  in  unit  prices  shown  by  the  books  and 
vouchers  of  the  company  and  those  adopted  by  the  witness 
really  explain  the  greater  part  of  the  difference.    As  to  the 
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ratio  of  operating  expenses,  if  the  company's  theory  is  cor- 
rect, that  ratio  should  have  been  much  greater  prior  to  Jan- 
uary 1,  1909,  than  after.  An  examination  has  been  made  as 
to  the  fact,  and  the  following  table  shows  the  results  from 
July  31,  1893,  to  December  31,  1911: 


Period  ending 

OperaUng 
revenue 

Operating 
expenj«es 

Operadnc 
ratio 

July  81,  1893 

DUlfir* 
402.4S5.41 
403.664.93 
406.076.69 
411.515.35 
89S.8S5.94 
404.154.83 
404.840.97 
439.521.16 
607.066.52 
667.799.22 
666.937.66 
653. OSS  81 
736.606.77 
794.952.19 
835.581.76 
927.761.30 
414.145.04 
967. .455. 53 
1.085.311.63 
1.213.139.20 

DoUart 
226.662.17 
205.117.55 
197.074.51 
182.587.38 
182.495.77 
198.089.06 
205.473.41 
200,   24.01 
212.103.07 
249.460.95 
262.194.48 
267.293  94 
305.140.10 
343.007.66 
397.281.44 
435.594.86 
200.196.02 
48S.878.26 
565.627.46 
630.961.34 

\« 

Jiily  31,  1894 

50.75 

July  31,  1895 

48  50 

July  31,  1896 

44.40 

July  31,  1897 

45  72 

July  31,  1898 

49  05 

July  31,  1899 

50.70 

J  ily  81.  1900 

45.57 

J  ly  31,  1901 

41.75 

J  ly  31.  1902 

43  ff) 

J  ilv  31.  1903 

46.25 

J  ly  31.  1904 

40  85 

J  ilvr  81,  1905 

41  45 

J  ily  31.  1906 

43  23 

J  ily  31.  1907 

47.50 

J  ily  31,  1908 

46  95 

Djc.  31,  1908 

48  30 

Doc.  31.  1909 

50.51 

Doc.  31.  1910 

51  15 

Dio.  31,  1911 

52.00 

ToUla 

12,541.890.91 

5.955.463.34 

A  glance  at  the  operating  ratios  prior  to  the  year  1909 
shows  that  they  were  very  much  less,  except  for  two  years 
at  the  beginning  of  operations  and  the  year  1899,  than  they 
have  been  since  January  1,  1909.  This  fact  is  not  considered 
to  be  conclusive,  but  it  certainly  has  its  weight  when  we 
come  to  conjecture  in  determining  this  question. 

Such  summaries  of  repairs  as  are  presented  by  the 
respondent  are  so  general  in  their  nature  as  to  be  of  but  very 
little  if  any  use  in  determining  the  real  facts.  The  sum- 
mary stops  with  the  year  ended  December  31,  1908.  The 
company  fails  to  take  into  account  that  the  repairs  for  the 
year  1911  were  $60,770.34,  which  amount  has  been  exceeded 
but  twice  in  the  existence  of  the  company,  and  which,  if 
the  accounts  of  the  company  were  correctly  kept,  includes 
repairs  only  and  nothing  which  properly  should  have  been 
charged  to  fixed  capital.  It  also  failed  to  call  attention  to 
the  fact  that  the  repairs  for  the  year  1910  amounted  to 
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$42,341.79,  which  is  above  the  average  for  the  entire  period 
of  the  operations  of  the  company.  Such  variations,  how- 
ever, from  year  to  year,  are  not  the  basis  of  any  proper 
deduction.  Thus  the  repairs  for  the  year  ended  December 
31,  1896,  were  $41,633.37  according  to  the  company's  tabu- 
lation, while  for  the  year  en(Jed  December  31,  1897,  they 
amounted  only  to  $34,287.83.  For  the  year  ended  Decem- 
ber 31,  1899,  they  reached  only  the  sum  of  $27,915.41. 
From  such  results  as  these  anything  can  be  guessed ;  and  if 
the  company  had  been  able  to  show  by  a  review  of  its 
vouchers  for  any  one  year  that  a  considerable  amount  had 
been  included  therein  for  repairs  which  properly  should  have 
been  charged  to  capital  account,  the  situation  would  have 
presented  an  entirely  different  aspect 

Value  of  Franchise 

It  is  a  fact  that  the  respondent  has  a  perpetual  franchise 
covering  all  the  streets  and  public  ways  of  the  city  of  Buffalo. 
This  franchise  was  acquired  in  the  purchase  from  the  Brush 
company  and  the  Thomson-Houston  company  of  the  fixed 
capital  and  franchises  of  those  companies. 

It  is  not  quite  clear  what  position  the  respondent  takes 
concerning  this  franchise,  as  to  whether  it  should  be  treated 
as  an  item  of  property  having  a  value  upon  which  the  com- 
pany is  entitled  to  a  return,  or  not.  At  page  39  of  its  brief 
it  indicates  three  possible  values,  as  follows: 

Reproduction  value  new,  with  additions,  etc 16,106,140 

Commercial  value 5,048.600 

Net  earnings  value 5,750,000 

In  none  of  these  valuations  does  a  valuation  appear  for 
franchise,  but  upon  pages  29-33  of  its  brief  it  argues  that 
the  franchise  has  value,  and  concludes  as  follows: 

If  it  has  a  value,  or  if  that  value  was  validly  agreed  upon  and 
capitalized  under  the  laws  in  force  when  it  was  done,  such  value  can 
not  by  statute  be  excluded  from  the  total  valuation  upon  which  a 
public  service  corporation  is  entitled  to  a  return. 
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In  another  place  in  the  same  brief  the  following  language 
in  used: 

All  three  of  the  bases  for  the  valuation  of  franchises  in  that  ease 
are  present  in  this  case,  viz.: 

(a)  The  franchises  were  included  in  the  valuation  in  strict  com- 
pliance with  the  then  existing  laws  of  the  State. 

(6)  The  agreement  under  which  the  franchises  were  included  in  the 
''aggregate  value"  of  the  properties,  franchises,  and  rights  consoli- 
dated has  always  been  recognized  as  valid;  otherwise  it  must  be  assumed 
that  some  attack  upon  it  would  have  been  made  by  some  public 
authority  during  the  twenty  years  during  which  it  has  continued. 

(c)  The  stock  has  been  dealt  in  for  more  than  twenty  years  on  the 
basis  of  its  validity;  and  to  declare  the  basis  of  it  invalid  after  such 
a  lapse  of  time  would  be  to  do  great  injury  to  innocent  investors  who 
have  relied  and  had  the  right  to  rely  upon  the  validity  of  an  issue  of 
stock  made  strictly  in  accordance  with  the  law. 

It  must  be  assumed  from  the  foregoing  language  that  tlie 
respondent  expects  that  some  franchise  value  must  be  allowed 
it  in  fixing  the  rate.  It  recognizes  that  the  stock  and  bonds 
which  were  issued  to  the  Thomson-Houston  and  Brush  com- 
panies amounted  to  $3,000,000;  that  the  physical  property 
had  a  value  of  practically  $1,100,000,  thus  leaving  $1,900,- 
000  to  be  accounted  for  in  intangibles  of  some  character. 

The  respondent  has  made  no  proof  whatsoever  regarding 
this  alleged  franchise  value,  but  if  it  claims  any  return 
thereon  it  relies  wholly  upon  the  argument  presented  in  its 
brief. 

It  is  true  that  a  great  deal  has  been  said  about  franchise 
value  in  rate  cases.  It  is  unnecessary  at  this  time  to  review 
what  has  been  said.  There  is  one  paramount  fundamental 
consideration  which,  in  the  judgment  of  the  Commission,  is 
conclusive  upon  the  whole  matter,  and  the  facts  upon  whidi 
it  is  based  are  as  follows: 

It  does  not  appear  that  any  sum  whatever  was  ever  paid 
by  the  respondent  or  by  its  predecessor  companies  for  this 
franchise.  It  was  a  gift  by  the  City  of  Buffalo  to  the  prede- 
cessor companies,  and  consists  wholly  in  permission  to  use 
the  streets  of  the  city  for  the  placing  of  poles,  stringing  of 
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wires,  aad  placing  of  conduits.  The  company  was  given 
this  privilege,  without  which  it  could  not  transact  its  busi- 
ness. It  is  true  that  the  franchise  is  of  value  to  the  com- 
pany, and  that  without  the  franchise  the  remainder  of  its 
property  would  not  possess  any  exchange  value  as  an  electric 
plant,  or  such  sb  might  be  given  it  when  coupled  with  the 
expectation  that  a  franchise  would  be  given.  If  it  were 
entirely  certain  that  no  franchise  would  be  given,  the  prop- 
erty would  have  no  exchange  value  except  for  purposes  other 
than  the  distribution  of  electric  energy.  The  franchise  gives 
life  to  the  enterprise  and  makes  possible  a  return  upon  the 
capital  which  has  been  sunk  in  it.  It  makes  possible  a  sale 
of  the  concern  to  other  investors  if  those  constructing  it 
desire  to  part  with  their  interest.  It  is  indispensable  to 
the  conduct  of  the  enterprise.  All  of  these  considerations, 
however,  entirely  fail  to  show  that  the  public  should  pay  a 
return  upon  some  amount  assumed  to  be  the  value  of  the 
franchise.  The  investors  did  not  put  the  franchise  into  the 
enterprise.    That  waa  done  by  the  public. 

The  whole  truth  lies  in  one  sentence:  If  the  franchise, 
which  was  a  gift  from  the  public  to  the  company,  should  be 
made  the  basis  of  a  money  return,  the  practical  result  would 
be  that  the  public  would  have  to  pay  money  to  the  company 
because  it  had  given  the  company  the  right  to  occupy  the 
public  streets  with  its  plant.  This  is  the  whole  of  the  mat- 
ter, and  when  thus  stated,  there  is  but  little  more  to  be  said. 

The  City  of  BuflFalo  as  a  municipality  has  given  the  com- 
pany a  right  to  place  its  poles  and  string  its  wires  in  the 
streets  for  the  purpose  of  lighting  the  streets.  The  argument 
that  the  franchise  thus  given  has  a  value  for  rate  making 
purposes  comes  just  to  this:  that  the  City  must  annually 
pay  to  th^  company,  in  addition  to  all  just  amounts  for 
operating  expenses,  taxes,  amortization,  and  a  proper  return 
upon  the  investment  made  by  the  stockholders,  a  further  sum 
because  of  the  right  which  the  City  itself  had  given  to 
occupy  its  streets.    The  company  desires  to  make  money  by 
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lighting  the  streets.  It  can  not  so  do  without  having  its 
plant  in  the  streets.  The  City  consents  that  the  plant  may 
be  put  in  the  streets,  and  the  company  then  desires  the 
Cily  to  pay  it  a  large  sum  because  it  has  consented  to  such 
use  of  the  streets.  If  the  franchise  was  of  the  value  of 
$2,000,000,  as  seems  to  have  been  assumed  in  the  consolida- 
tion, and  the  proper  return  upon  this  is  6  per  cent  per 
annum,  the  public  in  the  City  of  Buffalo  would  be  required 
to  pay  $120,000  each  year  to  the  respondent  for  no  reason 
whatsoever  except  that  it  had  given  the  company  the  right 
to  occupy  the  public  streets  with  its  plant.  We  are  not 
prepared  to  say  that  either  the  municipality  of  Buffalo  or 
the  customers  of  the  company  residing  in  Buffalo  should  pay 
anything  to  the  respondent  on  this  account. 

The  Contrdct  with  the  Oeneral  Electric  Company  of 
Schenectady 

It  has  been  hereinbefore  pointed  out  that  in  the  year 
1892,  shortly  after  the  consolidation,  the. respondent  issued 
to  the  General  Electric  Company  of  Schenectady  its  com- 
mon stock  to  the  amount  of  $600,000  and  its  bonds  to  the 
amount  of  $100,000,  which  stock  and  bonds  are  now  out- 
standing and  form  a  part  of  the  capitalization  of  the  com- 
pany. The  precise  position  of  the  respondent  regarding  this 
issue  of  stock  and  bonds  is  not  quite  clear.  At  page  28  of 
its  brief  it  uses  the  following  language : 

We  have  pointed  out  under  the  heading  "  Superseded  Property  "  the 
advantages  secured  to  this  company  hy  that  contract,  and  while  it 
would  appear  that  with  the  expiration  of  patents  and  the  general 
expansion  in  the  way  of  manufacturing  electrical  apparatus,  this 
contract  is  now  of  little  value,  yet  we  maintain  that  it  was  a  contract 
of  great  advantage  When  entered  into  and  for  a  period  of  years 
thereafter,  and  as  $700,000  par  value  of  our  securities  haVfe  passed  oat 
and  are  now  in  the  hands  of  innocent  investors,  these  facts  should  he 
taken  into  account  at  least  in  arriving  at  the  cost  of  the  company  in 
estahlishing  the  business. 
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On  page  36  it  says  with  reference  to  this  contract: 

Its  value  has  practically  disappeared,  but  the  securities  have  passed 
Into  the  hands  of  innocent  holders.  We  submit  under  these  circum- 
stances it  would  be  unfair  to  ignore  this  contract  and  the  securities 
issued  upon  the  faith  of  it  in  arriving  at  the  fair  value  of  our  property. 
The  contract  was  entered  into  in  good  faith.  It  was  deemed  for  the 
best  interests  of  the  company.  It  apparently  was  a  form  of  contract 
usual  in  this  business.  It  undoubtedly  helped  to  establish  the  company 
as  a  successful  concern. 

Contract  D  with  the  General  Electric  Company  of 
Schenectady  is  altogether  too  long  to  admit  of  analysis  at 
this  point.    A  brief  description  of  its  terms  is  as  follows : 

It  contemplates  the  sale  by  the  Schenectady  company  to 
the  Buffalo  company  of  such  apparatus  as  the  latter  may 
need  from  time  to  time,  and  the  8th  paragraph  of  the  agree- 
ment is  in  the  following  language : 

The  licensor  [Schenectady  company]  hereby  covenants  to  sell  to  tlie 
licensee  [Buffalo  company]  from  time  to  time  for  cash  or  on  such 
terms  as  may  be  agreed  upon,  such  apparatus  as  at  the  time  may  regu- 
larly be  made  by  or  for  the  licensor,  and  may  be  needed  by  the  licensee 
for  its  use  in  said  territory  for  central  station  lighting  and  stationary 
motive  power  purposes,  at  the  lowest  current  prices  of  the  licensor  to 
its  other  licensees  under  this  form  of  contract  and  license,  for  similar 
apparatus  purchased  in  like  quantities. 

The  Schenectady  company  also  agrees  that  it  will  defend 
all  suits  brought  against  the  Buffalo  company  for  violation 
of  patents ;  that  it  will  not  sell  to  any  person  or  persons  other 
than  the  Buffalo  company  any  apparatus  for  use  in  central 
station  lighting  in  Erie  county  except  in  Tonawanda,  nor 
any  central  electric  motors  to  be  operated  from  central  light- 
ing or  power  station,  nor  any  generators  for  operating  such 
motors  therefrom,  so  long  as  the  Buffalo  company  shall  faith- 
fully observe  the  contract.  There  are  also  other  provisions 
of  minor  importance  under  which  the  company  may  have 
derived  some  advantage.  Thus  the  14th  clause  provides  that 
the  Buffalo  company  shall  have  all  the  profits  from  time  to 
time  made  by  the  Schenectady  company  on  the  sale  of  incan- 
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deBcent  lamps  to  isolated  lighting  plants  in  the  territory  of 
the  Buffalo  company,  namely,  Erie  county  excepting  Tooa- 
wanda,  less  10  per  cent  of  the  selling  price  of  the  Schenec- 
tady company,  which  percentage  it  shall  receive  for  sale ;  the 
word  "  profit "  meaning  therein  the  difference  between  the 
'^  price  now  current  to  the  old  Edison  licensees  and  said 
selling  price  of  the  licensor  [Schenectady  company]  ". 

It  is  true  that  the  respondent  gave  evidence  by  an  expert 
witness  tending  to  show  that  this  contract  was  of  great  Talue 
to  the  company.  It  is  also  true  that,  although  the  company 
has  been  under  the  same  management  from  its  organization 
in  1892  down  to  the  present  time,  not  one  of  its  officers  or 
employees  was  called  to  show  the  actual  advantages^  if  any, 
which  were  realized  from  this  contract.  The  price  paid  to 
the  Schenectady  General  Electric  in  stock  and  bonds  was 
$700,000.  The  first  and  most  important  question  would  be, 
how  much  apparatus  was  bought  under  the  terms  of  this 
contract  by  the  Buffalo  company  from  the  Schenectady  com- 
pany? No  evidence  was  given  upon  this  point,  whatever. 
An  estimate,  however,  has  been  made  by  the  Commission, 
and  it  does  not  seem  to  be  probable  that  property  of  over 
the  cost  of  $900,000  has  been  bought  under  this  contract 
If  this  estimate  is  correct,  it  would  seem  that  there  was  not 
much  advantage  in  the  contract  arising  from  the  purchase  of 
the  apparatus.  It  does  not  appear  that  any  suits  were 
brought  against  the  company  in  the  use  of  this  apparatus 
which  the  Schenectady  General  Electric  defended.  It  does 
not  appear  how  much  money,  if  any,  was  paid  to  the  Buffalo 
company  as  "profits"  on  the  sale  of  incandescent  lights. 
In  short,  there  is  nothing  but  a  speculative  opinion  as  to  the 
advantage  which  this  contract  was  to  the  respondent,  and 
it  is  only  just  to  say  that  if  the  Commission  thought  it  worth 
while  to  speculate  upon  this  point,  the  conclusion  would  not 
be  the  same  as  that  reached  by  the  witness. 

The  foregoing  considerations,  however,  do  not  go  to  the 
root  of  the  matter.    The  return  which  the  public  should  pay 
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to  a  corporation  for  service  is  based  upon  one  set  of  con- 
siderations. How  the  return  so  paid  should  be  divided 
among  the  shareholders  is  another  matter  and  one  in  which 
the  paying  public  has  no  direct  interest.  The  corporation 
is  entitled  to  a  fair  return  from  the  public  upon  the  eflScient 
sacrifice  it  has  made  in  performing  the  service,  upon  the  fair 
value  of  the  investment  made  for  that  purpose,  and  to  no 
more. 

The  certificates  of  stock  issued  to  the  shareholder  do  not 
in  the  least  determine  the  fair  value  of  the  investment. 
They  are  not  a  measure  of  the  efficient  sacrifice  made.  They 
are  mere  title  deeds,  as  it  were,  to  the  investment.  There 
can  not  be  a  just  return  upon  both  the  investment  and  the 
piece  of  paper  which  shows  title  to  the  investment.  The 
function  of  the  stock  is  not  to  determine  how  much  the 
public  shall  pay,  but  how  what  the  public  has  paid  shall  be 
divided  among  the  shareholders.  The  value  of  the  stock  is 
not  determined  by  the  figures  printed  upon  the  certificates, 
but  by  the  amount  it  receives  upon  a  division  of  what  the 
public  pays.  The  value  is  rarely  par.  If  the  stock  receives 
a  large  sum  as  dividends,  the  value  rises;  if  a  small  sum, 
the  value  falls. 

If  the  amount  the  public  should  pay  for  the  service  were 
to  be  determined  by  the  amount  of  stock  issued,  the  result 
would  be  that  the  body  having  the  power  to  determine  the 
amount  of  stock  would  fix  the  return,  and  all  consideration 
of  the  fair  value  of  the  investment  used  in  the  public  service 
would  go  for  naught.  A  stock  dividend  of  say  100  per  cent 
doubles  the  amount  of  the  stock,  but  has  no  proper  effect 
upon  the  rate  the  public  pays.  Such  dividend  neither 
increases  nor  diminishes  the  fair  value  of  the  property  used 
in  serving  the  public.  It  merely  rearranges  as  between  the 
shareholders  the  form  and  number  of  the  pieces  of  paper 
showing  their  rights  between  themselves  to  the  net  earnings 
and  to  the  property  itself  if  ever  divided  amongst  them. 
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If  the  Buffalo  company  was  fairly  entitled  to  a  net  return 
of  $100,000  before  making  the  contract  with  the  Schenec- 
tady company,  how  did  the  making  of  that  contract  justify 
increasing  the  return  to  be  paid  by  the  public  $50,000? 
What  did  the  Schenectady  company  put  into  the  enterprise 
which  was  of  service  or  benefit  to  the  public  to  the  extent 
of  making  it  just  for  them  to  pay  50  per  cent  more  for  the 
service  received? 

If  the  shareholders  of  the  company  made  a  contract  with 
the  Schenectady  company  which  was  advantageous  to  them 
as  shareholders,  they  had  an  undoubted  right  to  divide  the 
net  earnings  of  the  company  with  the  Schenectady  company 
upon  such  basis  as  they  liked ;  but  for  a  supposed  advantage 
to  them,  what  justification  is  there  for  keeping  their  return 
from  the  public  the  same  and  increasing  the  amount  the 
public  pays  in  order  to  give  something  to  the  Schenectady 
company  ? 

There  has  grown  up,  for  some  reason,  a  very  peculiar  and 
illogical  notion  with  reference  to  the  protection  of  so  called 
innocent  investors  in  the  stock  of  a  public  service  corpora- 
tion which  deserves  a  little  attention  at  this  point. 

The  underlying  conception  upon  which  this  notion  is 
based  is  that  the  return  the  public  is  to  pay  is  based  upon 
the  amount  of  stock  and  not  upon  the  amount  of  the  invest- 
ment: that  it  should  be  reckoned  upon  the  figures  printed 
upon  the  title  deed  to  the  property  rather  than  upon  the 
value  of  the  property  itself.  There  is  no  law  justifying  any 
such  view,  and  certainly  no  equity  or  justica  Once  it  is 
clearly  apprehended  that  a  person  buying  stock  in  such  a 
corporation  is  buying  only  a  right  to  a  certain  proportion  of 
the  dividends,  the  confusion  disappears  and  the  whole  matter 
is  put  upon  a  just  basis.  The  amount  of  the  dividends 
depends  wholly  upon  the  business  success  of  the  corpora- 
tion, and  no  one  pretends  that  there  is  any  principle  justify- 
ing an  exaction  from  the  public  of  more  than  a  fair  return 
upon  the  value  of  the  property  used  in  the  public  service. 
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If  a  purchaser  is  foolish  enough  to  pay  more  for  the  stock 
of  such  corporation  than  would  be  justified  by  the  reasonable 
amount  of  dividends,  there  is  no  principle  of  equity  which 
requires  that  the  loss  should  be  borne  by  the  public,  but  every 
principle  of  equity  and  law  requires  that  it  should  be  borne 
by  the  person  making  the  investment.  No  one  at  the  present 
time,  in  any  careful  consideration  of  the  subject,  attempts 
to  maintain  that  the  public  should  pay  a  return  upon  the 
stock.  Everyone  concedes  that  the  return  should  be  upon  the 
investment;  and  yet  from  time  to  time  we  are  met  with  a 
plea  to  protect  the  stock  which  is  the  title  deed  and  disregard 
the  investment  which  is  the  matter  of  substance 

"  Going  Concern  "  Value 

The  respondent  makes  a  claim  for  "  going  concern  "  value 
of  $1,200,000.  In  the  Cataract  case  we  considered  the  sub- 
ject of  "  going  concern  "  value  in  great  detail,  and  there 
reached  the  conclusion  that  those  matters  which  commonly 
constitute  what  is  called  "  going  concern  "  value  should  not 
be  allowed  as  a  part  of  the  property  of  the  company  upon 
which  the  stockholders  would  be  entitled  to  a  return  during 
the  entire  existence  of  the  corporation.  We  also  found  that 
a  situation  might  exist  in  which  the  company  had  incurred 
expenses,  or  had  deferred  profits  at  the  commencement  of 
business  during  the  unprofitable  period  of  operation  which 
sometimes  follows  the  establishment  of  a  new  business,  which 
would  entitle  it  fairly  and  justly  to  a  return  from  the  public 
in  increased  rates  during  such  period  of  time  as  might  be 
found  necessary  reasonably  to  reimburse  the  company  for 
these  matters. 

Upon  this  view  it  is  essential  in  fixing  the  rate  of  any 
company  to  examine  into  its  past  history  and  ascertain  first 
if  any  of  the  claimed  expenses  were  actually  incurred;  if 
any  profits  or  returns  to  which  the  company  was  fairly 
entitled  were  not  received ;  and  if  either  or  both  are  found 
to  exist,  then  the  inquiry  should  proceed  further  into  an 
examination  of  the  question  whether  the  stockholders  have 
Vol.  Ill  — 25 
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been  properly  reimbursed.  Such  an  inquiry  &  very  proper  in 
the  present  case. 

We  should  first  inquire  what  the  stockholders  have  actually 
put  into  the  business  in  the  way  of  tangible  property  or 
money,  and  upon  this  the  evidence,  clear  and  undisputed. 
The  value  of  the  tangible  property  as  found  in  the  examiner's 
report,  and  practically  admitted  by  the  company,  in  1892,  at 
the  time  of  the  consolidation,  was  $1,118,113.  There  has 
been  no  stock  sold  for  cash  which  has  been  put  into  the  busi- 
ness above  the  sum  of  $275,000.  The  proceeds  of  all  other 
stock  are  shown  to  have  been  used  in  other  directions.  How 
much  was  actually  realized  for  this  stock  does  not  appear^ 
but  it  will  be  assumed  that  it  was  sold  at  par.  No  bonds 
were  sold  and  the  proceeds  put  into  the  business  subsequent 
to  the  organization  prior  to  1907  except  to  the  amount  of 
$316,000.  In  July,  1909,  this  Commission  authorized  an 
issue  of  bonds  for  new  construction  amounting  to  $243,000 ; 
and  in  June,  1911,  bonds  to  construct  the  new  building  to 
the  amount  of  $570,000.  This  includes  everything  that  has 
been  put  into  the  business  either  from  stockholders'  money 
or  from  the  proceeds  of  bonds,  and  the  aggr^ate  is 
$2,522,113. 

The  total  value  of  the  property  used  in  the  public  service 
as  herein  found  is  $3,194,159.  Some  land  not  in  the  public 
service  which  is  not  included  in  the  forgoing  is  of  the  value, 
according  to  the  evidence  of  the  company,  of  $39,000.  It 
has  also  sold  some  property  formerly  in  the  public  service 
and  has  a  mortgage  thereon  to  the  amount  of  $26,000. 
Its  total  assets  at  the  present  time  are,  then,  $3,259,159. 
It  follows  from  this  that  the  company  now  has  in  the  business 
$737,046  which  was  derived  from  the  earnings  of  the  com- 
pany, that  is,  paid  for  by  such  earnings.  Since  the  organiza- 
tion of  the  company  to  December  31,  1911,  the  company  has 
paid  cash  in  dividends  »$2,235,355.  It  has  paid  in  interest 
$2,314,516,  being  a  total  of  $4,549,871,  which  sum  is 
returns  received  from  the  public  for  services  rendered.    This 
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added  to  the  amount  remaining  in  the  property  shows  that 
the  company  has  received  from  the  public  a  total  of 
$5,286,917. 

Assuming  that  the  stock  sold  for  cash  was  all  put  into  the 
business  at  the  time  of  the  organization  of  the  company,  and 
that  the  tangible  property  to  the  amount  of  $1,118,113  was 
in  service  at  that  time,  and  giving  this  tangible  property  a 
return  of  8  per  cent  per  annum  for  19^  years  to  December 
31,  1911,  those  returns  would  amount  to  $2,173,256. 
Assuming  that  the  bonds  to  the  amount  of  $316,000  were 
sold  at  the  time  of  the  consolidation,  and  the  proceeds  used 
in  the  business  of  the  company  at  that  time,  these  bonds 
were  paid  interest  at  5  per  cent  for  191/^  years,  and  this 
interest  is  $309,100.  The  interest  on  the  bonds  for  $243,000 
for  2^  years  at  5  per  cent  would  be  $30,375 ;  and  on  the 
bonds  to  the  amount  of  $570,000  for  1%  years  at  5  per  cent 
the  interest  would  be  $42,750.  The  aggregate  of  these  pay- 
ments by  the  company  as  interest  on  borrowed  money  invested 
in  the  business,  and  on  tangible  property  invested  in  the 
business,  at  the  rate  of  8  per  cent  for  the  property  and  5  per 
cent  for  the  bonds,  exactly  what  was  paid,  would  be  $2,555,- 
481.  The  total  amount  received  as  shown  above  was  $5,286,- 
917,  and  if  we  deduct  the  returns  on  the  tangible  property 
put  in  by  the  stockholders  and  the  interest  paid  on  the  bonds 
which  were  invested  in  tangible  property  from  this,  we  have 
left  the  sum  of  $2,731,436  which  the  company  has  received 
in  19%  years  as  return  on  intangibles.  This  return  may  be 
called  promoter's  profit;  it  may  be  called  a  return  for  risk 
incurred,  for  anything  whatsoever,  except  that  it  can  not 
be  called  a  return  for  expense  incurred  or  profits  deferred, 
since  they  are  fully  taken  care  of  in  the  previous  calculation. 

The  following  is  a  tabulation  of  the  foregoing  matters  for 
the  sake  of  clearness : 

Total  value  of  property  used  In  public  senrlce,  aa  found  by 

Commlsalon |3,lMtl50 

lAnd  not  In  public  serrice 89,000 

Mortgage!  on  property  sold 26,000 

I8.2094S9 
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Tangible  property  or  money  put  Into  public  serrice : 

Tangible  property  taken  over  in  1892 Sl.118.113 

Stock  sold  for  caah 276  OoS 

Bond!  sold  for  cash  prior  to  1907 816*000 

Bonds  for  new  construction  (July,  1909) 243!000 

Bonds  for  new  building  (June,  1911) 570,000 

$2,522.113 

Difference  equals  '^tums  left  in  business $737,046 

Total  received  by  company  since  organization  to  December  31, 

Paid  in  dividends $2,235  355 

Paid  In  interest 2,314,516 

»   **  .     w     .  $4,M9,871 

Left  in  business 737,046 

Total  received   $5,286,917 

Returns  on 

(a)  Tangible  property    $1,118,113 

Stock  sold  for  casb 275,000 

$1,393,113 
for  19  %  years  at  8% $2,173,256 

(b)  On  $315,000  bonds  10^  years  at  5% 309,100 

$2,482,356 

(0)  On  $243,000  for  2%  years  at  5% 30.375 

(d)  On  $570,000  for  1  %  years  at  5% 42,750 

$2,556,481 

Total  received   $6,286,917 

Deduct  returns  on  tangible  property  as  above 2,555,481 

Returns  on  InUngibles $2,731,436 

This  is  only  one  way  of  looking  at  the  matter.  It  is,  how- 
ever, perfectly  fair  and  just.  From  this  aggregate  return  of 
$2,731,436  it  might  be  just  to  say  that  the  depreciation  from 
the  existing  physicsal  property  should  be  deducted,  and  this 
may  be  assumed  to  be  anything  up  to  $700,000,  and  even 
at  that  maximum  it  would  leave  a  return  of  $2,000,000 
which  somebcxiy  has  received  because  of  these  intangibles. 

Upon  this  view,  it  would  seem  that  the  stockholders  or 
the  promoters  or  someone  had  received  a  return  fully  com- 
mensurate for  all  matters  connected  with  attaching  of  busi- 
ness which  have  been  hereinbefore  discussed,  and  that  here- 
after the  stockholders  should  be  content  with  receiving  a  just 
and  reasonable  return  upon  the  value  of  the  property  which 
they  now  have  in  the  public  service,  and  this  without 
creating  any  "  phantom  "  property  and  assuming  that  it  is 
something  upon  which  the  public  ought  to  pay  a  return. 
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In  addition  to  what  is  said  in  the  case  of  The  Cataract 
Power  and  Conduit  Company  regarding  the  practical  work- 
ing of  the  "  going  concern  "  value  theory  as  a  means  of  com- 
pensating the  company  for  the  cost  of  attaching  business,  it 
may  be  well  to  show  how  the  same  matter  works  out  in  the 
case  of  the  Buifalo  General  Electric  Company. 

It  should  be  borne  in  mind  that  the  company  is  claiming 
a  "  going  concern  "  value  of  $1,200,000,  and  this  it  places 
principally  upon  the  ground  of  cost  of  attaching  business. 
Such  is  the  theory  advanced  by  various  of  its  witnesses  and 
apparently  favored  by  counsel  in  their  brief.  One  theoretical 
method  of  arriving  at  such  cost  is  to  assume  that  it  is  equal 
to  one  year's  gross  receipts  of  the  company.  Just  what  year 
should  be  taken  is  not  clear  from  the  evidence,  but  in  this 
case  we  are  apparently  relegated  to  the  year  1911,  in  which 
the  gross  receipts  were  $1,213,139.  If  the  amount  claimed 
is  not  based  upon  this  theory  of  one  year's  gross  receipts,  the 
coincidence  between  the  two  sums  is  somewhat  remarkable. 

The  Commission  has  on  file  reports  from  the  company  for 
the  years  ended  June  80,  1906,  to  December  31,  1911,  both 
inclusive,  and  it  has  compiled  from  those  reports  a  table 
showing  the  expense  incurred  by  the  company  for  attaching 
business  during  the  six  years  named;  also  the  operating 
revenues,  the  operating  income,  and  the  net  increase  in  fixed 
capital  during  that  time.    The  following  is  such  table : 


[  Expenses 

Net 

Period 

for 
attaching 
business 

Operating 
revenue 

Operating 
ucome 

inerease 

in  fixed 
capital 

Year  ended  June  30,  1006 

S13.367 
10,184 

$826,833 
861,025 

$383,572 
375.258 

$102,208 

Year  ended  June  30.  1007 

113.886 

14.663 

453.032 

212.430 

67,105 

Year  ended  December  31,  1008 

22.811 

801.477 

413.083 

177,002 

30.076 

067.456 

867,733 

100.278 

Year  ended  December  31.  1010 

26,073 

1.085,312 

410,788 

234.301 

Year  ended  December  31.  1011 

24,811 

1.213.130 

450.743  1 

300.621 

Analyzing  this  table,  we  find  that  in  the  year  ended 
December  31,  1911,  the  operating  revenue  was  increased 
over  the  operating  revenue  from  the  year  ended  December 
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31,  I&IO,  by  the  sum  of  $127,821'.  If  the  tbeory  of  one 
year's  gross  receipts  represents  the  "  going  concern  "  value, 
then  the  sum  of  $127,827  is  to  be  added  to  the  fixed  capital 
of  the  company  as  a  sum  upon  which  the  people  of  Buffalo 
mu0t  pay  a  return  of  not  less  than  6  per  cent  so  long  as 
the  company  continues  in  business.  The  expenses  incurred 
for  attaching  business  in  the  year  1911  were  actually 
$24,811,  and  all  of  these  expenses  were  paid  by  the  City  of 
Buffalo,  being  charged  to  the  operating  expenses  of  the  plant. 

The  operating  revenue  for  the  year  ended  June  30,  1906, 
was  $826,833.  For  the  year  ended  December  31,  1911,  such 
revenues  were  $1,213,189,  an  increase  of  $386,306.  The 
total  expenses  incurred  by  the  company  in  the  period  covered 
for  attaching  business  were  $151,885,  all  of  which  were  paid 
by  the  consumers,  and  not  one  cent  of  which  was  taken  from 
the  stockholders  unless  it  be  said  that  their  dividends  were 
reduced  thereby.  Such  a  claim  as  this  would  be  rather 
futile,  for  the  reason  that  the  decision  of  the  Commission  in 
this  case  holds  that  their  profits  are  now  excessive  and  pre- 
sumably have  so  been  during  the  entire  period. 

The  foregoing  figures  dissipate  any  claim  that  there  is  any 
reason  in  this  case  for  reimbursing  the  stockholders  of  the 
company  for  expenses  incurred  or  profits  deferred. 

The  New  Electric  Building  at  Oenesee  and  Huron  Streets 

Prior  to  the  Fall  of  1912  the  respondent  occupied  rented 
offices.  Several  years  since  it  purchased  a  tract  of  land  at 
Genesee  and  Huron  streets  upon  which  were  situate  certain 
old  buildings.  These  it  caused  to  be  torn  down,  and  erected 
on  the  land  a  handsome  structure  for  offices  and  storage  pur- 
poses and  work  rooms.  A  part  of  the  building  is  designed 
for  rental  for  offices  and  other  purposes,  and  is  not  in  use  or 
needed  at  the  present  time,  at  least  in  the  service  of  the 
public.  The  City  claims  that  no  part  of  the  land  or  building 
should  be  included  in  the  property  used  in  the  public  service, 
and  this  position  is  taken  partly  on  the  ground  that  by  stipu- 


Digitized  by 


Google 


FUHBMANN    V.    BuFFALO    GeNERAL    ElECTRIC    Co.        i  I  O 


Vol.  III. 


lation  the  date  to  which  the  calculations  and  evidence  in  this 
case  should  be  treated  waa  December  31,  1911,  at  which  date 
neither  the  land  nor  the  building  was  in  use  in  the  public 
flervioe,  the  building  having  been  finally  completed  and 
thrown  open  to  use  about  October  or  November,  1912. 

As  to  this  ground  of  objection  we  feel  that  it  would  be 
unjust  to  the  respondent  not  to  allow  any  part  of  this  prop- 
erty to  receive  a  return  from  the  public  upon  the  ground  that 
for  convenience  in  the  trial  of  the  case  the  date  December 
31,  1911,  was  assumed  as  the  one  to  which  the  evidence 
should  relate.  If  any  calculations  are  needed  to  correct  any 
maladjustment,  as  it  were,  because  of  taking  in  this  land 
and  building  or  some  part  thereof,  they  can  readily  be  made. 

The  situation  is  confessedly  somewhat  difficult,  owing  to 
the  fact  that  a  part  of  the  entire  property  is  used  in  the 
public  service  and  another  part  is  not.  The  question  for 
determination  is  what  part  is  fairly  used  in  the  public 
service;  and  whatever  its  value  may  be,  that  should  be 
included  in  the  value  of  the  property  of  the  company  upon 
vhich  it  is  entitled  to  a  return. 

The  facts  of  the  case  are  as  follows :  The  purchase  of  the 
land  and  sundry  expenses  therewith  cost  the  company  the 
sum  of  $117,725.95.  The  land  at  the  present  time  is  claimed 
by  the  City  to  be  of  the  value  of  $100,000,  and  by  the 
respondent  $150,000.  We  are  satisfied  that  the  estimate  of 
the  respondent  in  this  respect  is  more  nearly  correct,  and 
we  are  disposed  to  believe  that  $150,000  is  a  fair  value  for 
the  land  without  any  buildings.  The  cost  of  the  building 
to  January  31,  1913,  was  $479,925.  The  respondent  claims 
that  there  are  some  further  bills  to  pay  in  connection  with 
it,  but  we  have  no  sufficient  proof  in  relation  thereto  to 
justify  a  finding  thereon,  in  view  of  the  fact  that  the 
respondent  itself  states  that  the  exact  amount  is  not  known 
and  that  there  are  some  adjustments  to  be  made  in  the  claims 
made  by  the  contractors  for  extras.  This  brings  the  total 
value  of  the  land  and  building  up  to  $629,925. 
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A  portion  of  the  building  as  above  stated  is  designed  for 
renting.  A  part  of  the  offices  are  already  rented  for  about 
$21,000  or  $22,000  per  annum.  Still  other  portions  are 
not  rented,  and  if  rented  at  the  same  rate  would  produce  a 
revenue  of  approximately  $13,000.  The  rental  value  of 
the  portion  designed  for  renting  may,  therefore,  be  fairly 
assumed  to  be  $35,000  per  year.  The  operating  expenses 
of  the  building,  however,  for  heat,  elevator  service,  janitor 
service,  and  the  like  are  estimated  to  be  about  $2000  per 
month,  or  $24,000  per  year.  The  rent  which  the  company 
formerly  paid  and  which  ceased  by  reason  of  the  occupancy 
of  the  new  building  was  $5500  a  year.  We  think  that  the 
proper  disposition  of  the  matter  which  is  more  nearly  just 
to  the  public  and  to  the  respondent  than  any  other  which 
has  been  suggested,  is  to  allow  the  total  sum  of  $629,925 
as  a  part  of  the  property  in  the  public  service;  charge 
operating  revenues  with  $35,000,  the  rent  actual  and  poten- 
tial; charge  expenses  of  operation  with  $24,000;  credit 
expenses  of  operation  with  $5500,  the  rental  which  has  been 
discontinued.  The  net  result  would  be  at  6  per  cent  return 
on  the  investment  The  charge  to  the  public  would  be 
increased  $37,795.  Operating  expenses  would  be  decreased 
by  $16,500,  which  deducted  from  the  return  on  the  invest- 
ment would  leave  $21,295  as  the  rental  paid  by  the  com- 
pany for  its  use  of  the  entire  building,  which  is  a  6  per 
cent  return  on  $354,916.  We  do  not  think  that  any  objec- 
tion can  reasonably  be  raised  to  this.  The  company  is  fairly 
entitled  to  occupy  its  own  premises,  and  in  constructing  its 
building  it  was  required  to  take  into  consideration  future 
needs  and  the  enlargement  of  its  business.  The  building 
is  a  credit  to  the  city  as  well  as  to  the  company,  and  the 
whole  question  should  be  treated  with  perfect  faimess- 

The  Contract  for  Power  with  The  Cataract  Power  and  Con- 
duit Company 

The  respondent  procures  practically  all  its  power  from 
The  Cataract  Power  and  Conduit  Company.     A  small  por- 
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tion  is  taken  from  the  ^N^iagara^  Lockport  and  Ontario  Power 
Company.  The  amount  taken  from  The  Cataract  Power 
and  Conduit  Company  in  1911  was  40,817,617  kilowatt- 
hours,  for  which  there  was  paid  $319,322.44,  at  the  rate  of 
$25  per  horsepower.  There  was  also  purchased  from  the 
Niagara,  Lockport  and  Ontario  Power  Company  1,176,800 
kilowatt-hours,  for  which  there  was  paid  $16,825.24.  It 
becomes  of  great  importance  in  this  case  to  ascertain  whether 
the  cost  of  energy  to  the  respondent  is  excessive  and  should 
be  reduced.  This  question  was  presented  in  the  Cataract 
case,  and  we  found  in  that  case  that  the  price  charged  by  that 
company  was  unreasonable  and  excessive  and  should  be 
reduced  28  per  cent:  28  per  cent  of  $319,322  is  $89,410. 
Based  upon  this  finding  in  the  Cataract  case,  the  cost  to  the 
respondent  for  energy  is  excessive  by  this  amount,  and 
therefore  it  should  be  deducted  from  its  operating  expenses 
in  endeavoring  to  establish  the  true  amount  of  those  expenses 
for  the  year  1911. 

If  the  price  charged  by  the  Cataract  company  for  energy, 
namely  $25  per  horsepower,  were  fixed  as  is  usual  upon  a 
schedule  rate,  the  service  terminable  at  the  pleasure  of  either 
party,  this  would  end  the  matter  and  no  further  discussion 
would  be  needed ;  whereas  a  most  interesting  question  is  pre- 
sented by  reason  of  the  existence  of  an  alleged  contract 
between  the  two  companies  for  power  which  is  not  termin- 
able, according  to  the  terms  of  said  alleged  contract,  for 
many  years. 

In  the  Cataract  case  we  held  that  there  was  no  reason  for 
attempting  to  question  or  disturb  a  contract  between  that 
company  and  the  International  Eailway  Company.  The 
case  of  the  contract  with  the  International  Railway  Com- 
pany is,  however,  clearly  distinguishable  from  that  of  the 
contract  between  the  respondent  and  the  Cataract  company. 
The  case  of  the  latter  contract,  however,  demands  a  state- 
ment and  some  discussion. 

The  original  agreement  between  the  two  companies  was 
dated  October  1,  1896,  was  to  continue  for  a  term  of  35 
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years  from  November  15,  1897,  and  provided  for  the  deliv- 
ery of  not  less  than  3000  electric  horsepower  24  hours  per 
day  for  every  day  in  the  year,  at  siibstantially  $33V3  P^' 
horsepower  per  annum.  There  were  modifications  to  this 
price  which  it  is  unnecessary  to  state  at  this  time.  An  addi- 
tional agreement  was  made  under  date  of  November  2,  1896, 
modifying  or  supplementing  the  agreement  of  October  1, 
1896.  These  contracts  remain  nominally  effective  for  a 
period  of  years,  but  to  what  extent  they  were  departed  from 
or  modified  in  actual  practice  does  not  appear  in  evidence. 

Later  on,  in  about  1902,  negotiations  were  instituted  for  a 
modification  of  the  contracts.  The  history  of  these  negotia- 
tions is  not  particularly  material,  but  at  some  time  there  was 
prepared  a  contract  which  is  dated  July  1,  1908.  During 
the  progress  of  the  proceedings  the  City  called  upon  the 
respondent  for  a  copy  of  the  contract  existing  between  it  and 
the  Cataract  company,  and  this  agreement,  dated  July  1, 
1908,  was  produced  as  such  contract  and  a  copy  thereof 
delivered  to  the  City,  and  such  copy  was  introduced  in  evi- 
dence on  the  23rd  day  of  September,  1912,  as  the  City's 
exhibit  No.  11.  The  president  of  the  respondent,  when 
upon  the  stand  on  that  date,  being  asked  if  this  alleged  writ- 
ten contract  was  in  force  between  the  two  companies, 
answered,  "  Contractiially,  yes ;  operatively,  no  ".  Th«  copy 
of  the  alleged  contract  thus  introduced  in  evidence  contained 
no  signatures,  and  attention  being  called  to  this  fact  it  was 
shown  that  the  contract  had  not  been  in  fact  signed,  and  that 
the  arrangement  between  the  two  companies  thus  rested  only 
in  parol. 

Later  on  in  the  proceedings  it  appears  that  on  or  subse- 
quent to  the  23rd  day  of  September,  1911,  at  which  time 
attention  was  called  to  the  fact  that  the  contract  had  not  been 
signed,  the  contract  was  signed  by  the  executive  officers  of 
the  two  companies,  notwithstanding  the  fact  that  complaint 
had  been  made  against  the  rates  charged  by  the  respondent 
u  long  time  prior  thereto  and  the  trial  of  the  issues  raised 
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by  such  complaint  and  the  answer  thereto  had  been  com- 
menced. 

It  is  the  contention  of  the  City  that  all  of  the  contracts 
above  described  between  the  two  companies  are  void  and  are 
not  binding  upon  this  Commission  in  fixing  the  rate  to  be 
charged  by  the  Cataract  upon  the  one  hand  and  paid  by  the 
respondent  upon  the  other.  As  against  this,  the  respondent 
claims  that  the  contract  dated  July  1,  1908,  is  in  force  and 
effective;  and  that  if  it  were  not  so,  necessarily  the  contract 
of  October  1,  1896,  as  modified  and  supplemented  by  th?) 
agreement  dated  November  2,  ISO-G,  is  in  force,  which 
requires  the  payment  by  the  respondent  of  $33%  per  elec- 
tric horsepower. 

This  contention  between  the  parties  brings  under  consid- 
eration three  clauses  contained  in  the  supplemental  agree- 
ment of  November  2,  1896,  which  have  not  been  heretofore 
detailed.     These  clauses  are  as  follows: 

Third:  During  the  term  of  this  contract  and  except  as  required  by 
the  terms  of  its  said  franchise  from  the  City  of  Buffalo,  Conduit  Com- 
pany shall  not  furnish  or  sell,  nor  will  it  authorize  any  one  else  to 
furnish  or  sell  to  any  other  company  or  person  electrical  power  for  use 
in  municipal  or  domestic  lighting  within  the  present  city  limits  of  the 
city  of  Buffalo;  and  for  any  breach  of  this  stipulation  at  any  time 
Electric  Company  may  suspend  its  taking  of  power  or  terminate  this 
contract  or  recover  damages;  and  all  these  cumulative  remedies  shall 
continue  notwithstanding  any  prior  waiver  thereof. 

Fourth:  During  the  term  of  this  contract,  Electric  Company  will 
not,  within  said  city,  take,  use,  sell  or  employ  any  electrical  energy 
for  the  purposes  above  mentioned,  developed  from  the  water  of  Niagara 
river,  excepting  that  developed  from  the  turbines  of  The  Niagara  Falls 
Power  Company,  at  Niagara  Falls,  and  delivered  by  Conduit  Company, 
except  upon  failure  of  Conduit  Company  sufficiently  to  provide  such 
energy  when  required  under  the  terms  of  this  contract;  and  except 
Electric  Company  may  produce  power  by  steam  or  otherwise  within 
said  city  for  its  corporate  purposes;  and  for  any  breach  of  this  stipula- 
tion at  any  time.  Conduit  Company  may  suspend  its  supply  of  power 
or  terminate  this  contract  or  recover  damages,  and  all  these  cumulative 
remedies  shall  continue  notwithstanding  any  prior  waiver  thereof.     . 

The  respective  successors  or  assigns  of  the  parties  are  declared  to  be 
entitled  to  all  the  rights,  advantages  and  forfeitures  and  bound  by  all 
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the  obligations,  duties  and  conditions  of  and  remedies  against,  their 
original  parties  respectively,  as  herein  set  forth,  unless  otherwise 
expressed. 

Fifth:  Ck>nduit  Company,  in  consideration  of  the  premises  and  of 
the  above  agreements,  will  credit  and  rebate  to  Electric  Company  for 
the  electrical  horsepower  paid  for  by  Electric  Company  to  Conduit 
Company  during  the  year,  a  sum  equal  to  thirty  per  cent  of  the  price 
paid  by  it,  from  time  to  time,  payable  under  said  former  contract  for 
electrical  horsepower  exclusive  of  net  receipts  of  sales  from  other  than 
lighting  purposes;  such  credit,  or  rebate,  to  be  made  quarterly  on  the 
fifteenth  days  of  March,  June,  September,  and  December  in  each  year, 
on  which  days  payments  are  to  be  noiade  to  Conduit  Company  under 
the  above  mentioned  agreement  of  October  1,  1890,  and  to  be  deducted 
from  the  sums  severally  payable  on  such  successive  days  respectively 
as  above  provided. 

The  alleged  agreement  dated  July  1,  1908,  which  the 
respondent  claims  to  be  the  existing  contract,  also  contains 
two  articles  of  which  the  following  is  a  copy: 

Article  VII.  It  is  understood  and  agreed  that  the  electrical  energy 
deliverable  hereunder  is  to  be  used,  sold  and  distributed  by  the  Electric 
Company  within  the  said  city  of  Buffalo  and  not  elsewhere,  for  purposes 
only  of  municipal  and  commercial  lighting  and  for  power  where  the 
maximum  rate  of  use  by  any  one  customer  is  not  in  excess  of  sixty  (60) 
kilowatts;  and  the  Electric  Company  covenants  and  agrees  that  during 
the  term  hereof,  except  with  the  written  consent  of  the  Conduit  Com- 
pany (1)  it  will  not  use  or  authorize  or  permit  any  person,  firm  or 
corporation  to  use  any  part  of  the  electrical  energy  deliverable  here- 
under for  any  purpose  other  than  hereinbefore  in  this  Article  specified; 
(2)  it  will  not  purchase,  take,  generate,  use,  sell,  transmit  or  dis- 
tribute any  electrical  energy  other  than  the  electrical  energy  supplied 
it  by  the  Conduit  Company  hereunder,  except  upon  failure  of  the  Con- 
duit Company  sufficiently  to  provide  such  electrical  energy  when 
required  under  the  terms  hereof;  and  (3)  in  addition  to  the  payments 
by  it  to  be  made  under  the  provisions  of  Article  IV  hereof,  it  wiU 
pay  the  Conduit  Company-  monthly  on  the  15th  day  of  each  month 
during  the  term  hereof  the  rate  of  two  dollars  seventy  nine  and  three- 
tenths  cents  ($2,793)  per  kilowatt  of  the  maximum  rate  at  which  any 
electrical  energy  shall  have  been  purchased,  sold,  used,  transmitted, 
or  supplied  by  it  in  violation  of  any  provisions  of  this  Article. 

Article  VIII.  The  Conduit  Company  covenants  and  agrees  that  dur- 
ing the  term  hereof,  except  ( 1 )  with  the  written  consent  of  the  Electrle 
Company  or  (2)  as  required  by  law  or  by  the  charter  or  franchise  of 


Digitized  by 


Google 


FuHKMANxV  V.  Buffalo  General  Electric  Co.     781 

Vol.  III. 

the  Conduit  Company,  it  will  not  furnish  or  sell  any  electrical  energy 
for  use  within  the  said  city  of  Buffalo  for  municipal  or  commercial 
lighting  or  for  power  purposes  where  the  maximum  rate  of  use  of  any 
one  power  customer  is  less  than  sixty  (60)  kilowatts;  provided,  how- 
ever, that  the  provisions  of  this  Article  shall  not  be  interpreted  to  pro- 
hibit (a)  the  continuing  sale  and  provision  of  electrical  energy  by  the 
Conduit  Company  to  its  present  customers  for  the  purposes  for  which 
such  electrical  energy  is  now  used,  or  (h)  the  incidental  use  by  the 
power  customers  of  the  Conduit  Company  of  a  part  of  the  electrical 
energy  supplied  them  for  the  purpose  of  lighting  their  factories  and 
plants,  or  (c)  the  sale  and  provision  of  electrical  energy  to  or  for  the 
use  of  manufacturing  plants  which  the  Electric  Company  may  not  be 
prepared  to  furnish  electrical  energy. 

The  Conduit  Company  covenants  and  agrees  to  pay  to  the  Electric 
Company  on  the  15th  day  of  each  calendar  month  during  the  term 
hereof  a  sum  at  the  rate  of  two  dollars  seventy  nine  and  three-tenths 
cents  ($2,793)  per  kilowatt  for  the  maximum  rate  at  which  at  any 
time  during  the  preceding  calendar  month  it  shall  have  supplied  any 
electrical  energy  in  violation  of  any  provision  of  this  Article. 

It  appears  indisputably  from  the  evidence  in  this  case 
that  neither  of  the  parties  has  ever  faithfully  observed  any 
of  the  contracts  heretofore  recited;  that  by  arrangement  on 
the  part  of  their  executive  officers,  or  in  deliberate  viola- 
tion of  the  terma  thereof,  both  parties  have  from  time  to 
time  departed  from  stipulations  therein  contained. 

It  further  appears  that  since  the  making  of  the  parol 
agreement  evidenced  by  the  unsigned  contract  of  July  1, 
1908,  the  energy  delivered  by  the  Cataract  company  to  the 
respondent  has  not  been  billed  in  conformity  to  the  terms  of 
that  agreement.  The  billing  has  been  and  is  now  at  the  rate 
of  $25  per  horsepower  without  the  modifications  of  that 
price  which  are  specified  in  the  agreement,  which  modifica- 
tions have  not  been  hereinbefore  quoted,  but  which  can  be 
readily  found  by  reference  to  the  agreement. 

It  further  appears  that  the  parties,  after  the  discovery  of 
the  fact  that  this  parol  agreement  had  not  been  signed,  and 
when  the  rates  charged  by  the  Cataract  and  the  rates  charged 
by  the  respondent  were  both  in  question  before  this  Commis- 
sion, saw  fit  to  endeavor  to  perfect  this  parol  arrangement 


Digitized  by 


Google 


782       FUHRMANN    V.    BuFFALO    GkJ«ERAL    ElECTKIC    Co. 

I*.  S.  C,  2d  D. 

by  signing  and  delivering  the  written  agreement  —  a  dear 
recognition  of  the  fact  that  up  to  that  time  there  was  no 
legal  agreement  in  existence  between  the  companies  which 
was  not  susceptible  to  moditication  by  the  action  of  this  Com- 
mission. 

It  further  appears  that  the  contracts  executed  in  1896 
have  long  since  been  waived  and  abandoned  by  both  parties, 
and  are  ineffectual  and  have  not  been  effectual  for  years. 

The  legal  questions  presented  by  the  foregoing  facts  are 
interesting  and  important.  The  Commission  has  weighed 
them  with  care  and  has  reached  the  conclusion  that  it  is  at 
liberty  to  fix  the  rates  to  be  charged  by  the  Cataract  com- 
pany and  by  the  respondent  without  reference  to  the  terms 
of  those  alleged  agreements.  Irrespective  of  the  question  of 
the  correctness  of  this  conclusion,  the  facts  detailed  in  the 
opinion  in  the  Cataract  case  and  in  this  opinion  show 
beyond  any  question  that  justice,  equity,  and  fair  dealing 
with  the  public  require  that  the  rate  charged  for  current  by 
the  Cataract  company  to  the  respondent  be  reduced  as  found 
in  the  Cataract  case,  and  it  is  believed  that  both  companies 
upon  a  full  review  of  the  entire  situation  will  acquiesce  in  the 
justice  and  equity  of  this  conclusion. 

For  these  reasons  it  is  deemed  unnecessary  to  enter  upon  a 
prolonged  discussion  of  the  legal  questions  involved,  although 
the  Commission  entertains  no  doubt  that  if  the  matter  were 
brought  before  legal  tribunals  they  would  reach  the  same 
result  as  has  the  Commission. 

General  Amortization 

The  subject  of  general  amortization  has  been  left  in  most 
unsatisfactory  condition.  Until  very  recently  the  company 
has  paid  no  attention  to  this  matter  in  its  accounts.  Since 
the  adoption  of  the  Uniform  System  of  Accounts  prescribed 
by  this  Commission,  it  has  established  a  fixed  sum  for 
depreciation  of  $125,000  a  year,  charging  against  this  the 
current  repairs  each  year,  with  the  result  that  in  the  year 
1911  operating  expenses  were  charged  with  general  amor- 
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tization  $62,614.35.  Against  this  amount  was  charged  the 
sum  of  $19,966.16  for  depreciation  subsequent  to  December 
31,  1908,  on  capital  retired  during  the  year,  leaving  a  net 
increase  of  $42,648.19  in  the  reserve  accrued  amortization 
of  capital,  which  at  the  close  of  the  year  amounted  to 
$163,681.36. 

No  evidence  was  offered  by  either  party  tending  to 
establish  the  amounts  required  in  the  fair  administration 
of  the  affairs  of  the  company  to  take  care  of  obsolescence, 
inadequacy,  and  wear  other  than  the  ordinary  repairs  to  bo 
expected  during  the  year,  except  as  is  hereinafter  stated. 
In  the  multitude  of  subjects  requiring  investigation  and 
examination  it  is  not  strange  that  this  did  not  receive  more 
attention.  In  fact,  the  whole  subject  of  depreciation  and 
amortization  is  almost  an  unknown  land  in  a  plant  of  this 
character.  There  are  a  few  general  propositions  which 
seem  to  be  reasonably  well  established,  namely,  that  the 
treatment  which  is  to  be  extended  varies  with  the  character 
C)f  the  plant  and  its  size.  A  large  plant  with  various  parts 
and  having  for  its  constituent  parts  various  terms  of  life, 
when  it  has  reached  a  sufficient  size  can  sometimes  take  care 
of  depreciation  in  repairs  chargeable  to  operating  expenses 
and  does  not  require  the  establishment  of  any  reserve.  Of 
course,  if  the  depreciation  is  taken  care  of  in  this  manner, 
it  requires  investigation  to  know  how  much  should  be 
allowed  for  such  expenses  in  the  case  of  the  fixing  of  rates. 
If  we  were  to  assume  that  this  plant  had  reached  that  stage, 
the  only  guide  that  the  Commission  would  have  at  this  time 
would  be  the  repairs  and  charges  therefor  which  were  made 
during  the  year  1911  and  preceding  years;  but  there  is  no 
evidence  showing  that  the  usual  and  ordinary  amount  was 
expended  during  that  year  for  this  purpose,  neither  is  it 
made  to  appear  that  there  is  not  a  necessity  for  a  reserve 
to  take  care  of  unusual  retirements  which  come  from  the 
inadequacy  or  obsolescence  of  some  large  machine.  The 
renewal  of  poles  and  many  other  matters  will  imquestionably 
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in  the  future  be  taken  care  of  by  charges  direct  to  repairs, 
and  just  how  much  is  needed  for  this  purpose  in  the  rate 
is  not  shown  by  any  careful  and  well  considered  evidence. 

Three  of  the  witnesses  were  sworn  on  the  part  of  the 
company,  who  testified  in  very  general  language  that  they 
bad  looked  into  the  matter  and  ascertained  that  the  company 
had  established  a  flat  amortization  fund  of  $125,000  a  year; 
that  about  half  of  it  was  absorbed  in  general  repairs  for  the 
year,  leaving  an  amortization  reserve  of  $62,000,  and  that 
they  considered  this  insufficient ;  that  it  ought  to  be  at  least 
double  that  amount:  in  other  words,  that  the  allowance 
for  amortization  in  the  way  of  repairs  and  creation  of 
reserve  should  be  substantially  $180,000  to  $185,000  instead 
of  $125,000. 

No  detail  was  given  by  any  of  these  witnesses  showing 
how  this  result  was  reached.  The  only  thing  certain  about 
it  is  that  each  of  them  obviously  based  his  estimate  upon 
an  estimate  of  the  value  of  the  property  which  is  far  in 
excess  of  that  adopted  by  the  Commission.  Without  making 
further  conunent  upon  this  evidence,  it  is  sufficient  to  say 
that  the  Commission  does  not  adopt  it  as  its  guide.  The 
directors  of  the  company  have  established  a  rate  which  has 
not  been  particularly  criticized  except  in  the  evidence  offered 
by  the  company.  In  the  absence  of  any  evidence,  going 
into  the  matter  thoroughly  and  carefully,  the  Commission 
does  not  feel  that  it  would  be  warranted  in  increasing  the 
rate  heretofore  used  by  the  company.  On  the  other  hand, 
the  general  examination  of  the  case  has  led  to  the  belief  that 
this  amount  may  perhaps  be  regarded  as  too  large;  but  it 
is  better  to  err  upon  the  side  of  allowing  too  much  rather 
than  too  little. 

Under  all  the  circumstances,  it  seems  to  be  best  to  not 
interfere  with  the  matter  one  way  or  the  other,  and  allow 
the  operating  expenses  to  stand  so  far  as  this  matter  is  con- 
cerned precisely  as  they  were  made  up  by  the  company  in 
Its  annual  report  for  1911. 
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This  is  not  a  satisfactory  disposition  of  the  matter,  but 
much  reflection  and  prolonged  consideration  induce  the 
belief  that  it  is  the  best  which  can  be  made. 

Unaccounted  for  Energy 
During  the  year  1911  the  respondent  purchased  electric 
energy  as  follows: 

Bonglit  of  Cataract  Power  and  Conduit  Co 40,817,617  kw.h. 

Bought  of  Niagara  and  Erie  Power  Co 1,176,800  kw.h. 

Total  energy  bought 41,994,417  kw.h. 

Used  by  respondent 267,960  kw.h. 

41,726,457  kw.h. 
Sold  by  respondent 26,912,240  kw.h. 

Leaving  unaccounted  for 14,814,217  kw.h. 

Percentage  of  kw.h.  bought  unaccounted  for 85.2 

The  foregoing,  worked  out  in  financial  results,  is  as 
follows: 

Total  paid  Cataract  Power  and  Conduit  Co $319,822.44 

Paid  Niagara  and  Brie  Power  Co 16,826.24 

Total  paid  for  energy $336,147.68 

35.2  per  cent  of  this  for  energy  not  sold 118,323 .08 

In  the  transformation  and  distribution  of  electric  energy 
there  is  necessarily  a  very  considerable  percentage  of  loss. 
The  question  presented  in  this  case  is  whether  a  loss  of 
35.2  per  cent  is  excessive  and  should  be  reduced  by  proper 
management-  It  is  obvious  that  the  question  is  one  to  which 
the  attention  of  the  company  should  at  all  times  be  most 
vigorously  directed.  One  per  cent  in  the  amount  of  current 
purchased  in  1911  would  have  involved  a  saving  of  $3361. 

Considerable  evidence  was  given  by  both  parties  upon  the 
question  whether  this  amount  of  loss  was  excessive  or  others 
wise.  A  great  deal  of  this  evidence  was  directed  to  technical 
matters  which  have  no  proper  place  in  this  opinion.  The 
company  also  applied  to  a  considerable  number  of  com- 
panies elsewhere  for  reports  concerning  the  amount  of 
unaccounted  for  energy  in  their  practice,  load  factors,  'and 
the  like,  and  copies  of  the  answers,  without  however  disclos- 
ing the  names  of  the  companies,  have  been  submitted  to  the 
Commission  for  its  consideration.  It  is  true  that  the  loss 
of  energ;^'  of  two  companies  is  hardly  ever  properly  corn- 
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parable^  for  the  reason  that  the  circumstances  under  which 
they  operate  are  different.  The  load  is  different,  and  it  is 
not  possible  to  say  that  one  company's  loss  is  excessive 
because  it  happens  to  exceed  that  of  another  company. 

We  have,  however,  taken  into  account  all  of  the  evidence 
given  in  this  case  upon  this  subject,  and  the  above  matter 
submitted  by  the  company,  and  have  interpreted  the  same 
by  the  light  of  our  knowledge  of  the  operations  of  other 
companies,  and  their  general  conditions  of  operation  as  com- 
pared with  that  of  the  respondent,  and  we  are  clearly  of 
the  opinion  that  the  loss  of  the  respondent  is  greater  than 
is  warranted  by  good  practice. 

Early  in  the  case  the  president  of  the  company  testified 
that  33.8  per  cent  was  an  excessive  loss,  and  that  the  los:) 
for  the  year  ended  December  31,  1910,  which  was  38.3 
per  cent,  of  course  would  be  still  more  excessive.  He 
further  testified  that  although  the  loss  was  excessive  and 
the  amount  of  loss  stated  in  dollars  and  cents  ran  into 
large  sums,  it  had  not  occurred  to  him  to  look  into  the 
matter  except  in  a  general  way. 

This  was  prior  to  much  of  the  technical  discussion  of 
engineers,  and  was  also  prior  to  the  evidence  offered  by 
the  respondent  that  in  estimating  the  average  loss  the  entire 
business  of  both  the  Cataract  and  the  General  Electric 
should  be  taken  into  consideration  owing  to  the  division 
of  the  general  lighting  load  between  them.  Under  the  cir- 
cumstances of  the  case  the  Commission  is  not  convinced  that 
this  is  the  correct  treatment  of  the  matter.  As  before  said, 
no  two  companies  are  exactly  comparable  upon  the  matter 
of  loss  of  energy  because  of  the  circumstances  being  different; 
and  the  circumstances  attending  the  operations  of  the 
Cataract  company  are  so  unusual  that  in  our  judgment  it 
would  be  incorrect  to  consider  its  losses  in  connection  with 
those  of  the  General  Electric. 

It  is  exceedingly  diflScult  to  say,  considering  the  circum- 
stances  under  which  it  operates,  what  the  unaccounted  for 
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loss  of  the  respondent  properly  should  be.  There  is  no 
doubt,  however,  that  it  should  be  less  than  it  is;  and  it  seems 
best,  under  all  of  the  circumstances  of  the  case,  to  hold  that 
these  losses  at  present  should  not  exceed  about  28  or  29  per 
cent  of  total  energy  purchased.  This,  hovirever,  should 
be  r^arded  as  merely  tentative  in  any  future  consideration 
of  the  matter,  and  not  a  finding  that  a  28  or  29  per  cent 
loss  is  justified  for  all  time  to  come.  It  should  be  taken 
as  a  reminder  at  this  time  to  the  company  that  its  attention 
must  be  given  actively  to  the  subject,  and  at  the  expiration 
of  the  term  for  which  the  rates  are  fixed  in  this  case,  further 
attention  will  be  given  to  the  subject ;  and  in  the  meantime 
probably  both  the  Commission  and  the  company  itself  will 
receive  enlightenment  upon  the  subject  which  will  enable 
a  more  just  conclusion  to  be  reached. 

The  deduction  to  be  made  from  operating  expenses  on 
this  account,  after  calculating  the  reduced  cost  of  energy, 
will  amount  to  about  $16,000. 

Oeneral  Summary  as  to  Fair  Value  of  Property  in  Service 

The  discussion  has  now  reached  the  point  permitting  the 
summation  of  the  various  matters  relating  to  the  fair  value 
of  the  property  in  the  service  of  the  company.  The  follow- 
ing is  a  summary  of  the  matters  hereinbefore  discussed: 

Corrected  value  of  fixed  capital  as  per  books  of  company $2,268,643. 4S 

Deductions : 

Cost  of  land  Genesee  and  Huron $117,725.95 

Land  not  In  public  service 17,750 .  00 

Land  not  In  public  service 11,250 .00 

146,725.95 

$2,121,817.53 
Add  for  value  of  land  Genesee  and  Huron 150,000.00 

$2,271,817.53 

Add  on  storage  battery $12,501.00 

Add  deduction    on    conduits 8,079. 65 

Add  general  equipment    7,494 .  31 

Add  electrical  laboratory  equipment,  etc 5,210.63 

■  ■  38,285 .  59 

$2,305,103.12 

New  building  Genesee  and  Huron  streets 473.700. 02 

Capital  orders  in  process  1912 7R.717.40 

Additions  to  capital  1912 185.001.91 

Working  capital 100.000. 00 

Materials  and  supplies 51,637.45 

Total  fair  value  of  property  In  service $3,194,159.90 
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The  following  is  a  corrected  statement  of  the  estimated 
operating  expenses  and  taxes  for  the  year  1911: 

Operating  expenses  1911  as  reported  by  company $093,575.69 

Deduct : 

Unaccounted  for  energy $16,000 

Office  rent 5,500 

Cost  of  energy 89,410 

110,910.00 

$582,665.60 
Awl : 

operating  new  building $24,000 

Taxes 59,820 

Contingencies 50.000 

133.820.00 

$716,485.69 
Deduct  assumed  rents  new  building 35.000.00 

Total  operating  expenses  and  taxes $681,485.69 

The  foregoing  estimate  requires  but  very  little  comment 
in  addition  to  what  has  been  heretofore  made.  We  have 
added  to  the  operating  expenses  contingencies  amounting 
to  $50,000.  This  item  is  designed  to  cover  a  number  of 
matters  of  additional  expense  which  will  have  to  be  incurred 
by  the  company  beyond  those  which  were  actually  incurred 
in  1911.  The  installation  of  a  new  schedule  of  rates  will  be 
a  matter  of  very  considerable  expense.  It  will  require  a 
thorough  canvass  of  all  of  the  installations  of  customers.  It 
will  require  a  considerable  temporary  addition  to  the  office 
force.  It  will  require  other  matters  unnecessary  to  be 
enumerated  here,  and  it  is  only  just  that  the  company  should 
be  allowed  the  expense  of  the  same.  This  item  should, 
however,  not  be  considered  a  permanent  one  and  should  be 
subject  to  future  revision.  Being  an  estimate,  it  may  be 
too  small;  and  again,  it  may  be  too  large.  There  is  no 
way  of  arriving  at  it  accurately,  but  the  Commission  has 
endeavored  to  be  liberal. 

There  are  certain  items  of  expenditure  as  reported  in 
operating  expenses  for  1911  which  should  be  reduced.  The 
general  administration  expense  is  too  large.  Some  of  the 
promotion  and  advertising  expenses  should  be  cut  out  as  being 
rendered  unnecessary  by  the  reduction  of  rates.     The  more 
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attractive  rates  will  attract  customers.  It  would,  however, 
be  good  business  practice  on  the  part  of  the  company,  and  it 
is  also  its  duty,  to  advertise  by  means  of  proper  literature  to 
the  residents  of  the  city  the  advantages  of  the  new  rate  and 
just  how  they  can  increase  the  consumption  of  energy  very 
largely  in  residences  without  incurring  any  additional 
expense  over  that  heretofore  paid.  The  public  will  not 
understand  this  without  proper  literature,  and  the  way  to 
disseminate  it  is  by  leaflets  containing  calculations  showing 
just  what  can  be  done,  which  should  be  mailed  to  each 
customer  and  furnished  to  all  prospective  customers.  These 
leaflets  will  be  preserved  by  the  customer  for  reference,  and 
are  infinitely  superior  to  newspaper  advertising  in  this 
respect. 

A  definite,  well  figured  statement,  which  can  be  preserved 
by  the  prospective  customer  for  future  reference  so  as  to 
compare  with  his  bills,  is  what  should  be  adopted.  In  view 
of  the  fact  that  the  company  should  incur  an  expense  of 
this  character,  it  has  been  thought  best  not  to  cut  from 
operating  expenses  certain  matters  which  will  be  useless  in 
the  future  and  probably  never  should  have  been  incurred. 
.  Since  the  Commission,  as  is  explained  elsewhere,  con- 
templates that  the  rates  put  in  force  at  this  time  should  be 
revised  after  a  period,  if  will  be  wise  for  the  company  to 
go  over  its  operating  expenses  carefully  and  prune  out  all 
unnecessary  or  excessive  items. 

The  operating  revenues  for  1911  derived  from  the  sale 
of  energy  were  $1,204,006.94.  The  operating  expenses  and 
taxes  as  above  stated  amount  to  $681,485.65,  leaving  as 
gross  income  $522,521.25.  This  justifies  a  reduction  in  the 
earnings  from  operation  of  25  per  cent,  or  $301,001.73, 
leaving  for  returns  upon  investment  $221,519.52.  The  com- 
pany in  1911  had  an  operating  revenue  of  $9132.26  from 
other  sources  than  the  sale  of  energy,  which,  added  to  the 
foregoing  returns  from  the  sale  of  energy,  would  make  a 
total  return  on  investment  of  $230,651.78. 
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Buffalo  and  Niagara  Palls  Electric  Light  and  Power 
Company 

In  connection  with  the  subject  of  returns  on  investment, 
both  the  public  and  the  stockholders  of  the  respondent  should 
be  fully  advised  of  the  results  accruing  to  the  company  and 
the  stockholders  by  reason  of  the  ownership  of  the  capital 
stock  of  the  Buffalo  and  Niagara  Falls  Electric  Light  and 
Power  Company.  As  hereinbefore  stated,  all  of  the  stock 
of  this  company,  which  will  be  termed  the  Niagara  Falls 
company,  is  owned  by  the  respondent.  To  acquire  this  stock 
it  issued  $614,000  of  its  own  stock,  and  therefore  in  declar- 
ing stock  dividends  there  necessarily  went  to  the  owners  of 
this  stock,  amounting  to  $614,000,  dividend  stock  to  the 
amount  of  $M5,700 :  assuming  the  amount  of  dividends  to 
be  $935,000  as  stated  by  the  company  in  its  report  to  this 
Commission.  The  report  of  the  examiner  shows  the  amount 
of  such  stock  dividends  to  have  been  $934,775.  The  differ- 
ence of  $225  is  too  inconsequential  to  demand  investigation 
as  to  how  it  arises.  The  respondent  therefore  has  outstand- 
ing of  stock  chargeable  to  this  investment  $819,700.  It  abo 
issued  on  the  original  purchase  of  the  Niagara  Falls  com- 
pany's stock,  bonds  to  the  amount  of  $200,000.  It  has  been 
declaring  upon  the  stock  a  6  per  cent  dividend  and  paying 
upon  the  bonds  interest  at  the  rate  of  5  per  cent.  The 
following  is  a  tabular  statement  of  the  amount  which  it 
pays  by  reason  of  the  investment: 

Original   Issue    $614,000     6%  diyldend        $36,840 

Dividend  stock 205.700     6%         "  12.342 

Total  stock  outstanding $819,700         dividends        $49,182 

Bonds 200,000    6%  Interest  10,000 

Total $1,019,700     Total  payments  $59,182 

The  Niagara  Falls  company's  stock  originally  purchased 
was  $500,000.  This  company  has  declared  a  stock  dividend 
of  $100,000,  so  that  the  stock  now  held  amounts  to  $600,000. 
This  paid  in  1911  a  6  per  cent  dividend,  or  $36,000. 

The  apparent  net  loss  annually  is  therefore  $23,182. 
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The  foregoing  calculation  does  not  take  into  account  the 
ownership  of  a  portion  of  the  respondent's  stock  by  the 
Niagara  Falls  company  itself.  The  effect  of  such  owner- 
ship upon  this  calculation  may  be  of  interest  to  the  mathe- 
matically inclined  but  it  is  not  necessary  for  any  purpose 
of  this  case. 

The  respondent  is  both  a  holding  and  an  operating  com- 
pany. The  foregoing  figures  show  that  as  an  operating 
company  it  has  stock  outstanding  to  the  amount  of  $2,904,- 
COO,  and  bonds  to  the  amount  of  $2,988,000:  making  a  total 
of  stock  and  bonds  of  $5,892,300. 

Fixing  the  Rate  Schedule 

However  difficult  it  may  be,  the  task  of  determining  the 
fair  value  of  the  property  of  the  respondent  in  service,  and 
the  average  amount  of  reduction  which  should  be  made  in 
the  rate,  is  simple  and  easy  as  compared  with  adjusting  the 
rate  itself.  The  subject  of  an  equitable  rate  for  an  electric 
light  and  power  company  is  one  which  is  but  very  little 
understood,  although  it  has  received  an  enormous  amount 
of  consideration  and  discussion.  The  elements  necessary  to 
be  taken  into  consideration  are  so  diverse,  the  difficulties 
in  the  way  of  ascertaining  the  facts  are  so  great,  the  theory 
of  the  rate  is  so  unsettled,  and  the  difficulties  of  applying 
even  an  approximately  correct  theory  in  actual  practice  are 
so  complex  and  varied,  that  the  installation  of  a  rate  which 
would  be  admitted  by  everyone  to  be  perfect  has  never  yet 
been  accomplished. 

The  public  generally  is  prone  to  believe  that  the  proper 
rate  for  electric  energy  delivered  is  a  fixed  price  for  a  given 
unit,  precisely  the  same  as  it  would  be  for  a  bushel  of 
wheat.  Nothing  could  be  further  from  the  truth  than  this. 
It  has  come  to  be  generally  recognized,  however,  that  there 
is  a  distinction  between  the  lighting  rate  and  the  power 
rate  which  may  properly  be  recognized  in  practice.  Why 
there  is  a  difference  is  not  ordinarily  known,  and  although 
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a  minimum  rate  is  perfectly  just  and  equitable,  the  ordinary 
consumer  is  entirely  unable  to  grasp  the  reason,  and  gen- 
erally considers  it  an  effort  on  the  part  of  the  company  to 
get  something  out  of  him  for  which  it  has  not  delivered 
anything. 

In  this  case  the  reduction  of  rate  might  be  accomplished 
either  by  a  horizontal  reduction  of  the  maximum  rate  from 
9  cents  to  some  lesser  sum,  or  by  a  percentage  reduction  upon 
the  existing  schedule.  Either  of  these  methods  would  wort 
the  grossest  injustice  to  consumers.  This  fact  is  very  prop- 
erly recognized  by  the  corporation  counsel,  who  says  in  his 
brief : 

That  the  rate  should  not  be  fixed  by  applying  a  flat  or  percentage 
reduction  to  the  rates  now  charged  by  the  electric  company,  is  so  plain 
as  not  to  require  argument. 

The  truth  of  this  statement  is  recognized  by  the  respond- 
ent, and  the  Commission  has  accordingly  in  the  interests  of 
justice  and  equity  been  forced  to  the  creation  of  an  entirely 
new  rate  schedule.  The  existing  schedule  of  the  company 
it  is  not  necessary  to  analyze  to  the  utmost  extent  for  the 
purpose  of  pointing  out  its  inequalities  and  defects.  Some 
of  them  will  be  adverted  to  later. 

It  is  probably  best,  in  view  of  this  situation  of  the  public 
mind,  for  the  Commission  to  avail  itself  of  the  opportunity 
to  state  some  of  the  elementary  principles  upon  which  the 
building  of  a  correct  rate  depends.  The  discussion  will  not 
be  for  the  benefit  or  advantage  of  those  who  have  studied 
the  subject,  but  an  attempt  will  be  made  to  set  forth  in 
plain  and  non-technical  language  those  principles  which  are 
universally  recognized,  it  is  believed,  by  those  who  have 
made  a  competent  study  of  the  subject  and  which  must  be 
followed,  so  far  as  practicable,  in  producing  a  rate  which 
reasonably  approximates  justice  as  between  the  different 
consumers.  No  excuse  is  needed  for  this  elementary  treat- 
ment of  the  subject  at  this  time.  It  must  be  regarded  as  an 
effort  to  bring  before  the  mind  of  the  public,  as  well  as 
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before  corporations  subject  to  the  jurisdiction  of  the  Com- 
mission which  have  not  investigated  the  matter,  a  few 
principles  which  must  govern  electric  rates. 

An  easy  comprehension  of  any  subject  of  this  character 
is  assisted  by  the  use  of  graphic  charts  or  diagrams. 
Diagram  No.  1  is  a  representation  of  the  load  and  load 
curve  of  the  respondent,  Buffalo  General  Electric  Company, 
on  a  given  day  in  the  month  of  December,  1912.  The  com- 
pany purchases  electric  energy  from  The  Cataract  Power 
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Diagram  No.  1  —  Load  for  December  Day 


10     Midnight 


and  Conduit  Company  and  pays  for  it  upon  what  is  known 
as  the  peak  of  the  load:  that  is  to  say,  the  greatest  amount 
of  current  taken  by  it  at  any  one  time  during  twenty-four 
hours  is  taken  as  the  amount  of  demand  for  current  for  the 
entire  twenty-four  hours.  The  figures  at  the  bottom  of  the 
diagram  represent  hours,  showing  the  twenty-four  hours  of 
the  given  day.  The  figures  at  the  left  of  the  diagram  repre- 
sent kilowatts,  and  show  that  between  5  and  6  o^clock  in  the 
afternoon  of  the  given  day  the  company  was  taking  a  little 
in  excess  of  10,000  kilowatts  of  energy.  It  therefore  paid 
for  this  amount  at  the  agreed  price,     Tt  was  entitled  to 
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receive  that  amount  of  energy  during  the  entire  twenty-four 
hours  without  any  additional  consideration.  As  a  matter  of 
fact,  however,  it  sold  only  that  energy  to  its  customers  which 
is  shown  in  the  shaded  portion  of  the  diagram.  That  por- 
tion of  the  diagram  which  is  white  or  imshaded  shows  the 
amount  of  energy  which  it  might  have  sold  if  it  could  have 
found  a  customer  for  it,  without  increasing  in  the  slightest 
degree  the  price  which  it  paid  for  energy. 
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8         10   Midnigfat 


Diagram  No.  2  shows  the  same  facts  for  a  day  in  July. 
That  day  something  less  than  8000  kilowatts  was  taken  by 
the  respondent  at  what  is  known  as  the  peak  of  the  load, 
and  therefore  it  had  to  pay  for  nearly  8000  kilowatts  and 
would  have  been  entitled  to  that  amount  of  energy  during  the 
twenty-four  hours.  It  was  able  to  sell,  however,  only  that 
amoimt  of  energy  which  is  shown  in  the  shaded  portion  of 
the  diagram  and  did  not  sell  that  portion  which  is  unshaded. 

The  foregoing  explanation  relates  to  the  sale  of  energy 
only.  The  same  principle  applies  to  the  investment  in  the 
plant  of  the  company.  Referring  to  the  first  diagram,  the 
company  was  obliged  to  have  a  plant  adequate  to  distribute 
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among  its  customers  10,000  kilowatts  of  energy,  and  yet 
during  a  greater  part  of  the  day  a  portion  of  this  capacity 
was  not  called  into  use  nor  required  to  perform  the  full 
duty  for  which  it  was  capable.  All  of  the  return  for  the 
use  of  the  plant  to  which  the  company  was  entitled  for  that 
day  would,  of  course,  have  to  be  spread  upon  the  energy 
sold  and  which  is  represented  by  the  shaded  portion  of  the 
diagram.  If  that  expense  could  have  been  distributed  upon 
the  entire  area  of  the  diagram,  on  the  shaded  and  unshaded 
portions  alike,  the  price  would  necessarily  be  considerably 
reduced  to  each  consumer. 

These  considerations  bring  into  view  the  fact  that  the 
time  during  which  energy  is  taken  by  the.  consumer  is  of  the 
utmost  importance.  If  he  takes  it  at  what  is  known  as  the 
peak  of  the  load,  that  is  to  say,  at  the  time  when  the  demand 
is  the  greatest,  the  results  to  the  company  are  greatly  dif- 
ferent from  what  they  are  if  he  takes  it  at  some  other  time. 
Account  should  be  taken  of  this  fact  in  the  making  of  any 
rate  schedule.  The  results  of  this  important  fact  should  be 
clearly  stated,  and  some  of  them  are  as  follows:  they  are 
stated  in  numbered  paragraphs  for  ease  of  reference : 

1.  The  cost  of  current  to  the  company  is  fixed,  not  by  the 
amount  used  but  by  the  greatest  amount  taken  at  any  period 
during  twenty-four  hours  or  by  the  peak  of  the  load. 

2.  The  capacity  of  the  plant  is  determined  by  the  greatest 
amount  of  energy  required  by  the  consumers  at  any  point 
of  time  in  the  year,  and  hence  the  cost  of  the  plant  or 
investment  required  in  the  business  is  determined  by  the 
peak  of  the  load  during  the  year. 

3.  Every  consumer  demanding  service  at  the  peak  of  the 
load  during  a  given  twenty-four  hours  adds  to  the  cost  of 
current  for  that  day. 

4.  A  consumer  who  takes  current  off  the  peak  of  the  load 
adds  nothing  to  the  cost  of  the  current  to  the  company. 

6.  A  consumer  who  takes  no  current  at  the  yearly  peak 
of  the  load  adds  nothing  to  the  capacity  or  cost  of  the  plant. 
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6.  The  consumer  who  adds  to  the  cost  of  the  plant  by 
taking  current  at  the  yearly  peak  should  equitably  be 
required  to  pay  a  return  of  some  amount  upon  the  invest- 
ment which  has  been  made  necessary  solely  by  reason  of 
his  demand  for  service.  This  justifies  a  minimum  charge  of 
some  amount. 

7.  If  all  customers'were  on  the  yearly  peak,  equity  would 
require  that  since  all  must  in  some  manner  pay  a  given 
return  to  the  company,  each  should  pay  that  proportion 
of  the  whole  which  his  demand  bears  to  the  total  demand. 

8.  But  the  customers  are  not  all  on  the  daily  or  current 
peak  nor  the  yearly  or  plant  peak.  Hence  a  method  must 
be  devised  which  will  fairly  distribute  the  plant  cost  of 
yearly  peak  between  those  who  are  on  the  peak  and  those 
who  are  not. 

9.  Every  customer  should  pay  all  expenses  which  are 
incurred  solely  because  he  is  a  customer. 

10.  As  to  the  daily  or  current  peak,  it  would  not  be 
equitable  to  require  only  those  who  are  on  that  peak  to  pay 
all  the  cost,  although  it  is  their  demand  which  determines 
the  amount  to  bo  paid  by  the  company  for  current,  since 
that  would  result  in  freeing  those  who  take  current  off  the 
peak  from  paying  anything.  Hence  there  must  be  some 
method  devised  of  making  an  equitable  distribution  of  cost 
of  current  between  the  various  consumers. 

11.  The  burden  falls  primarily  on  those  who  are  on  the 
peak  on  both  cases  because  they  are  the  ones  who  primarily 
create  all  the  expense.  Hence  in  order  to  relieve  them,  the 
first  thing  requiring  attention  is  to  create  as  large  a  demand 
off  the  peak  as  possible,  thus  creating  a  greater  nimiber  to 
assist  in  bearing  the  necessary  expense. 

12.  The  peak  both  daily  and  yearly  is  created  chiefly  by 
the  lighting  load.  The  power  load  is  largely  off  peak.  Hence 
it  is  for  the  interest  of  those  using  current  for  light  to 
encourage  the  use  of  off  the  peak  power  as  much  as 
possible. 
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13.  In  order  to  encourage  this  use  of  off  the  peak  power 
a  price  must  be  fixed  which  will  induce  customers  to  take  it 
The  price  should  be  such  as  to  pay  a  just  simi  for  the 
current  used  and  take  off  if  possible  some  portion  of  the 
current  cost  from  the  peak  load  user.  It  should  also  be 
such  as  to  contribute  to  some  extent  to  the  yearly  investment 
cost 

14.  In  fixing  power  costs  the  company  is  compelled  to 
take  into  consideration  competitive  costs  or  it  can  not  get 
the  business. 

15.  It  must  also  fix  the  price  at  such  a  point  as  will 
induce  if  possible  new  uses  for  power. 

16.  It  must  also  encourage  a  more  extensive  use  by  off 
the  peak  consumers. 

17.  Generally  speaking,  all  lighting  is  on  the  peak,  hence 
the  basis  to  work  from  is  the  lighting  rate. 

18.  Consumers  of  current  for  light  should  be  induced  to 
use  current  for  power  out  of  lighting  hours.  This  will 
benefit  the  consumer  and  company  if  the  rate  is  equitably 
adjusted.  This  can  chiefly  be  done  in  residences.  The  field 
in  stores,  saloons,  restaurants,  churches,  offices,  and  the  like 
does  not  appear  promising  for  much  expansion. 

19.  The  primary  or  lighting  rate  should  be  as  low  as 
possible  in  order  to  attract  new  customers  in  a  town  in  which 
the  business  is  not  thoroughly  developed. 

20.  The  primary  rate  should  cover  only  the  peak  load 
hours  and  should  drop  as  rapidly  as  may  be  to  induce  longer 
hours  of  consumption  and  thus  give  a  greater  sum  to  spread 
the  investment  charge  upon. 

Consumers  can  readily  be  divided  into  classes  in  accord- 
ance with  the  time  of  service  with  reference  to  the  peak  of 
the  load.  Three  diagrams  have  been  prepared  showing 
typical  consumption.  Diagram  No.  3  is  a  theoretical  show- 
ing of  the  current  consumed  in  an  ordinary  residence.  There 
is  some  consumption  early  in  the  morning  between  the  hours 
of  6  and  8,  and  the  greater  amount  of  consumption  is  at 
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night  from  4  o'clock  until  11  o'clock,  and  varies  at  different 
times  of  the  period.  The  shaded  portion  represents  the 
current  consumed  and  the  white  portion  the  current  uncon- 
sumed  during  the  twenty-four  hours.  The  diagram  itself 
is  upon  the  same  theory,  showing  in  the  base  figures  the 
hours  of  the  day  and  in  the  vertical  figures  the  kilowatts 
taken.  It  is  plain  on  looking  at  the  diagram  in  connection 
with  the  foregoing  statement  of  principles  that  anything 
which  will  induce  the  use  of  current  at  noon  and  midnight 


Midnight    2  4  6         8         10      Noon      2         4  6  8         10    Ifidnight 

Diagram  No.  3  — Typical  Rbsioence  Load  for  December  Day 

will  be  of  advantage  to  the  company,  and  by  a  proper 
arrangement  of  the  rates  it  need  not  add  measurably  to  the 
expense  to  the  consumer.  Thus,  in  a  residence,  the  lighting 
in  the  evening  is  something  which  will  take  place  every  day. 
It  ought  to  be  possible  to  extend  the  use  of  current  in  that 
residence  for  power  purposes  during  daylight  hours  at  a 
small  cost  to  the  consumer. 

Diagram  No.  4  is  prepared  upon  the  same  plan,  and  is 
a  typical  representation  of  the  current  taken  by  a  machine 
shop  for  small  power  load.  The  demand  for  current  is 
assumed  to  commence  at  7  o'clock  in  the  morning,  continue 
substantially  until  noon,  shut  down  very  largely  during  the 
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noon  hour,  and  then  the  current  is  taken  again  until  6 
o'clock  at  night.  By  comparing  the  peak  of  this  diagram 
with  the  peak  of  Diagram  No.  1,  it  will  be  seen  that  the 
load  is  very  largely  off  from  the  peak  of  No.  1,  and  this 
is  an  explanation  why  power  can  be  afforded  more  cheaply 
than  light,  a  greater  portion  of  which  is  upon  the  peak. 

Comparing  Diagram  No.  4  with  Diagram  No.  2,  which 
represents  a  summer  month  when  the  peak  is  later  in  the 
day,  it  will  be  seen  that  none  of  the  power  is  upon  the  peak. 


Midnight 
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Diagram  No.  4  —  Typical  Power  Load 


10    Midnight 


Diagram  No.  5  is  a  typical  representation  of  the  con- 
sumption of  current  by  street  lights.  Street  lights,  as  shown 
by  the  diagram,  extend  from  midnight  until  a  little  after  6 
o'clock  in  the  morning,  begin  again  at  5  o*clock  in  the  after- 
noon and  continue  until  midnight ;  so  a  great  portion  of  cur- 
rent is  off  peak  during  the  summer  months,  while  a  much 
greater  portion  is  on  peak  during  the  winter  months. 

The  principle  to  be  deduced  from  all  of  this  is  that  the 
consumer  should  pay  a  greater  price  for  the  current  taken 
during  the  peak  load  than  that  taken  off  the  peak  load,  and 


Digitized  by 


Google 


800     FuHRMAXN  i\  Buffalo  General  Electric  Co. 

p.  s.  c.,  -Id  D. 

the  difficulty  in  the  case  is  to  ascertain  what  portion  of  the 
current  a  given  consumer  takes  is  on  peak  load  and  what  is 
off.  No  instrument  has  yet  been  devised  which  will  record 
this  fact,  and  accordingly  we  must  trust  to  observation  for 
the  reaching  of  the  proper  conclusion.  Lighting,  as  is  well 
known,  is  very  largely  on  peak.  The  existence  of  the  light- 
ing is  what  creates  the  peak.  Power  is  on  the  peak  very 
much  less  than  lighting.  The  power  consumer  takes  a  very 
much  larger  percentage  of  energy  off  peak  than  the  lighting 
consumer  does. 
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Diagram  No.  5  —  Street  Lighting  Load^for  December  Dat 

Another  difficulty  is  in  ascertaining  the  maximum  demand 
of  the  consumer:  that  is,  the  greatest  amount  of  current 
which  he  takes  at  any  given  moment  during  the  twenty-four 
hours.  Meters  have  been  constructed  which  will  determine 
this  fact,  but  they  are  too  expensive  for  ordinary  use.  They 
are  practical,  however,  in  the  case  of  very  large  consump- 
tion for  power.  Accordingly,  it  is  essential  to  ascertain  in 
some  practical,  although  it  may  be  to  some  extent  an  arbi- 
trary, method,  the  general  average  amount  of  demand  of 
the  consumer  during  the  peak  load  hours.     Experience  has 
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settled  this  to  some  extent.  It  must  be  stated,  however, 
that  further  investigation  is  very  greatly  required  upon 
this  point.  When  once  the  consumer  has  paid  the  proper 
sum  for  the  current  which  he  has  consumed  during  the 
peak  of  the  load,  the  company  can  well  aiford  to  make 
a  very  considerable  reduction  in  price  in  order  to  induce 
him  to  extend  the  consumption  during  the  hours  off  from 
peak,  and  the  reduction  in  price  will  be  of  great  benefit 
especially  in  residences.  Electric  energy  ought  to  be  applied 
to  very  many  power  uses  in  every  residence,  where  it  is 
now  used  in  but  few.  Motors  for  driving  sewing  machines 
and  washing  machines,  electric  fans,  vacuum  cleaners,  elec- 
tric flatirons  and  cooking  utensils,  should  be  common,  where 
they  are  now  rare;  and  if  the  price  could  be  made  right 
their  introduction  would  inevitably  follow.  Foi*  this  reason 
a  sliding  scale  in  residences  is  imperative.  The  consumer 
should  pay  the  equitable  price  for  what  he  takes  on  peak, 
and  therefore  it  will  be  for  his  advantage  and  for  the  advan- 
tage of  the  company  to  take  current  which  costs  the  company 
nothing,  that  is  out  of  the  unshaded  portion  of  the  diagram, 
at  a  very  low  rate. 

All  of  these  KJonsiderations  enforce  the  necessity  of  a 
differential  scale  of  some  sort.  Different  devices  or  scales 
have  been  adopted  in  different  places,  all  of  which  were 
designed  to  accomplish  the  results  herein  indicated.  It  is 
not  intended  at  this  time  to  go  into  a  discussion  of  the 
technical  matters  of  consumer  charge,  demand  charge,  and 
others  well  known  to  electrical  experts,  nor  to  discuss  or  ana- 
lyze the  various  schemes  which  have  been  presented  to  effect 
these  results.  Attention  may  well  be  called,  however,  to  the 
fact  that  the  Hydro-Electric  Commission  of  the  Province  of 
Ontario  has  established  a  scheme  by  which  every  consumer  is 
required  to  pay  a  certain  sum  whether  he  takes  current  or 
not,  upon  the  basis  of  the  area  lighted:  that  is,  the  size  of 
the  rooms  in  which  his  lighting  apparatus  is  installed;  and 
then  he  is  charged  a  very  much  less  than  usual  rate  for 
Vol.  Ill  — 26 
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current  alone  that  is  used.  The  consumer  very  speedily 
discovers  that  upon  this  basis  of  charge  he  can  consume 
much  more  current  without  any  extra  charge  than  he  was 
accustomed  to  consume  imder  what  may  be  termed  the  fiat 
rate  charge  of  so  much  per  kilowatt-hour. 

In  preparing  for  an  adjustment  of  the  rates  in  this  case, 
the  parties  were  called  upon  for  their  suggestions.  The 
respondent  submitted  a  statement,  carefully  prepared  by  its 
principal  expert,  which  has  been  studied  with  care.  In  that 
statement  it  is  proposed  to  divide  the  consumers  into  four 
classes:  residence  lighting,  general  lighting,  general  power, 
and  large  light  and  power.  In  addition  to  these  there 
would  be  also  street  lighting.  This  general  classification  is 
a  very  good  one,  and  is  accordingly  approved.  It  is  a  rough 
but  reasonable  treatment  of  the  different  conditions  under 
which  the  energy  is  taken  and  the  different  demands  made 
by  the  consumer  upon  the  company.  It  has  accordingly 
been  adopted  as  the  basis  of  the  rate  to  be  fixed. 

The  division  of  consumers,  however,  into  classes  of  this 
character  raises  questions  which  should  not  be  overlooked  in 
the  adjustment.  It  is  obvious  that  numerous  questions  will 
arise  as  to  the  class  in  which  a  given  consumer  should  be 
placed.  The  two  principal  classes  are  (a)  stores  and  busi- 
ness places  using  energy  for  both  lighting  and  power,  and 
(b)  consumers  using  from  one  meter  for  both  residence  and 
general  lighting. 

Other  questions  arise  of  greater  or  less  difficulty  when  the 
consumer  has  been  allocated  to  one  of  the  general  classes. 
Some  of  these  are  as  follows:  (a)  where  current  is  supplied 
to  one  plant  but  the  company  for  its  own  reasons  supplies 
two  meters  for  meaafuring  the  same;  (&)  where  current  is 
supplied  to  substantially  one  plant  but  parts  thereof  are 
located  in  different  poartions  of  the  city;  (c)  where  the 
customer  has  meters  in  discoimected  properties;  (d)  where 
one  meter  serves  different  tenants  in  one  building,  and  the 
landlord  furnishes  the  light  to  the  tenant  and  reimburses 
himself  in  the  rent;  {e)  the  customer  having  a  meter  in 
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the  house  and  one  in  bam  or  garage  situate  on  the  same 
premisea. 

It  is  clear  that  in  none  of  these  cases  should  the  Com- 
mission at  this  time  attempt  to  fix  the  rule  applicable  to  each 
case.  The  proper  procedure  is  for  the  company  to  assemble 
all  of  these  cases  which  have  been  found  in  experience  to 
give  trouble,  propose  rules  for  handling  them,  and  submit 
such  rules  to  the  Commission  for  approval.  These  matters 
then  can  be  worked  out  in  the  light  of  the  experience  of  the 
company  with  all  of  the  cases  before  the  Commission  at  the 
same  time,  and  can  be  made  the  subject  of  a.  supplemental 
order  establishing  the  rule. 

Special  Service 

There  is  a  class  of  service  the  receipts  from  which  in 
the  year  1911  amounted  to  approximately  $79,000,  which 
has  not  thus  far  been  considered.  It  is  what  is  known 
sometimes  as  special  and  feature  service.  This  class  takes 
into  consideration  special  contracts  and  special  situations 
which  can  not  well  be  considered  imder  the  general  heads 
hereinbefore  laid  down.  A  very  considerable  part  of  this 
service  involves  something  out  of  the  usual  and  hence  it  is 
impossible  to  lay  down  in  advance  precise  and  formal  rules 
determining  the  rate  to  be  charged.  To  a  certain  extent 
there  must  be  some  flexibility  in  this  matter,  provided  such 
flexibility  does  not  lead  to  unreasonable  discrimination. 
The  company  should  be  required  to  cover  these  matters  in 
its  schedule  of  rates  so  far  as  possible,  such  schedule  to 
be  approved  by  the  Commission.  There  is  a  question  as  to 
where  some  service  should  apply,  whether  in  this  class  or 
in  another.  Some  of  the  classes  of  service  referred  to  are 
(a)  breakdown  service,  (b)  elevator  service,  (c)  sign 
service,  (d)  special  occasions,  (e)  matters  not  otherwise 
covered. 

These  matters  should  also  be  considered  by  the  company 
and  by  the  City,  and  be  the  subject  of  a  further  and  supple- 
xnantid  order. 
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Street  Lighting 

The  evidence  regarding  street  lighting  is  in  very  unsat- 
isfactory condition,  and  this  probably  is  owing  to  the  multi- 
tude of  details  involved  in  the  case.  It  is  undoubtedly 
the  case  that  counsel  have  simply  found  themselves  swamped 
by  the  number  of  matters  requiring  their  attention  and  thai 
the  details  as  to  street  lighting  have  not  been  worked  out 
with  that  care  and  attention  which  would  enable  the  Com- 
mission to  reach  a  satisfactory  conclusion  regarding  the 
game. 

An  illustration  of  the  difficulties  the  Conmiission  has  had 
to  contend  with,  not  only  in  this  matter  but  in  many  oUiers 
throughout  the  case,  is  shown  by  the  following:  One  wit- 
ness for  the  City  made  the  claim  that  a  very  considerable 
saving  could  be  effected  by  the  use  of  magnetite  lamps 
instead  of  enclosed  arcs  for  street  lighting.  Hia  evidence 
was  reviewed  by  a  witness  for  the  company,  who  arrived 
at  very  different  results.  The  interesting  point  is  that  the 
evidence  by  the  company  witness,  as  disclosed  in  respon- 
dent's exhibit  No.  16,  places  the  value  of  enclosed  arc  lamps 
at  $14  each,  and  the  calculations  are  made  upon  that  basis. 
As  hereinbefore  shown,  the  value  of  arc  lamps  fixed  by 
another  company  witness  for  the  general  purposes  of  tlw 
case  is  $29.49 ;  and  the  amount  paid  the  manufacturer  is 
assumed  to  be  $21.70.  This  is  a  typical  case  of  the  differ- 
ent figures  used  by  both  parties  in  different  branches  of  the 
case,  and  these  differences  have  given  rise  to  infinite 
confusion  and  trouble  in  handling  the  details. 

At  present  the  City  seems  to  be  paying  $56  per  annum 
for  enclosed  arcs  served  from  overhead  lines  and  from  a 
part  of  the  conduits,  and  $75  per  annum  for  some  served 
from  a  portion  of  the  conduits.  Just  why  there  should  be 
a  distinction  made  in  lamps  served,  from  conduits  does  not 
appear;  nor  does  it  appear  why  the  difference  is  $19  per 
lamp.  The  City,  however,  seems  to  recognize  that  there  is 
a  sufficient  reason  for  the  difference.     At  page  131  of  its 
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brief  it  proposes  the  following  as  the  rate  for  municipal  arc 
lighting : 

For  municipal  arc  lighting  for  lampi  lupplied  through  underground 
conduits  $65  per  lamp  per  year;  for  lamps  supplied  through  overhead 
lines  $46  per  lamp  per  year. 

The  contract  in  1906,  under  which  the  parties  are  now 
operating,  as  above  indicated,  does  not  treat  all  lamps  sup- 
plied through  underground  conduits  alike.  Apparently, 
3395,  as  of  December  31,  1911,  were  on  the  $56  rate,  and 
323  were  on  the  $75  rate.  Under  these  circumstances,  the 
best  that  can  be  done  is  to  recognize  that  the  distinction 
obtaining  in  the  contract  of  1906  is  proper  because  the  City 
has  agreed  to  it. 

As  to  the  price  per  lamp,  we  have  not  found  ourselves 
able  to  agree  with  the  City.  An  estimate  has  been  made  of 
the  amount  of  the  investment  in  the  arc  lighting  system,  the 
expenses  attendant  upon  its  operation  concerning  which, 
outside  of  current,  there  is  no  evidence  in  the  case,  and  all 
of  the  other  matters  which  would  seem  to  make  up  a  proper 
and  reasonable  price  for  arc  lighting ;  and  it  does  not  appear 
as  the  result  of  these  calculations  that  the  price  should  bei 
reduced  more  than  10  per  cent  from  the  existing  figures. 
The  classification  of  the  source  of  supply  should  be  that 
which  is  found  in  the  contract  of  1906,  and  an  approximate 
reduction  of  10  per  cent  would  make  in  roimd  numbers  a 
price  of  $50  and  $69  respectively. 

There  is  some  incandescent  street  lighting,  for  which 
the  amount  paid  in  the  year  1911  is  reported  by  the  com- 
pany as  being  $5497.33.  We  discover  no  figures  in  the  ease 
showing  indisputably  how  many  incandescent  lamps  there 
are  in  service,  except  such  as  may  be  obtained  from  the 
annual  reports  of  the  company  which  have  been  put  in 
evidenca  At  page  315  of  the  annual  report  for  1911,  the 
company  reports  465  incandescent  lamps  in  service  in  street 
lighting,  of  50-candle-power,  and  that  the  price  per  lamp 
per  year  is  $7.50:     465  lamps  at  $7.50  per  year  would 
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produce  $3487.50,  which  is  $2009.83  short  of  the  reported 
amount.  At  page  219  of  the  annual  report  for  the  same 
year  the  company  reports  465  multiple  incandescent  lamps 
in  service  at  commercial  lighting,  each  consuming  40  watts 
per  lamp,  with  32-candle-power.  The  coincidence  of  the 
same  number  of  lamps,  465,  in  each  class,  awakeuB  sus- 
picion that  the  figures'  are  not  compiled  with  that  accuracy 
which  is  desirable  for  the  decision  of  a  disputed  question. 
These  incandescent  lamps  bum  about  4000  hours  a  year, 
as  we  take  it.  This  would  require  about  five  renewals  a 
year.  Whether  the  lamps  belong  to  the  City  or  belong  to 
the  company  does  not  appear.  The  report  of  the  examiner 
does  not  show  any  of  these  incandescent  lamps  in  the  inven- 
tory of  property,  nor  does  the  inventory  of  lie  company 
mention  any  such  lamps,  so  far  as  we  can  find.  If  the 
company  owns  the  lamps  and  cares  for  them,  $7.50  is  not  an 
excessive  price,  as  nearly  as  we  can  guess  what  the  lamps 
are.  Considering  all  the  facts,  a  portion  of  which  has  been 
detailed,  there  seems  to  be  no  reason  whatever  for  chang- 
ing the  price  paid  by  the  City  for  incandescent  street  light- 
ing, and  that  should  remain  as  befora  If  there  is  any  sub- 
stantial injustice  done  by  this,  the  matter  can  be  hereafter 
adjusted. 

The  Rate 
The    following    are   the   maximum    rates   fixed    by    the 
Commission  for  the  various  classes  of  service  enumerated: 

Residence  Lighting: 

Available  for  residence  consumers  only. 

Connected  lighting  load  in  kilowatts  to  be  determined  by 
actual  inspection. 

Maximum  demand  to  be  assumed  to  be  one-quarter  of 
connected  load. 

Net  rate:  7  cents  per  kilowatt-hour  for  first  60  hours  use 
of  maximum  demand;  4  cents  per  kilowatt-hour  for  next 
T20  hours  use  of  maxininra  demand;  1^  cents  per  kilowatt- 
hour  for  remainder. 


Digitized  by 


Google 


FuTTRMANN  t?.  Btjffalo  Genebal  Electhio  Oo.     807 

Vol.  III. 

Oeneral  Lighting: 

Available  for  all  lighting  except  residences. 

Connected  load  in  kilowatts  to  be  determined  by  actual 
inspection. 

Maximum  demand  to  be  assumed  to  be  one-half  of  con- 
nected load. 

Net  rate :  7  cents  per  kilowatt-hour  for  first  60  hours  use 
of  maximum  demand;  4  cents  per  kilowatt-hour  for  next 
120  hours  use  of  maximum  demand;  1%  cents  per  kilowatt- 
hour  for  remainder. 

Oeneral  Power: 

Available  to  all  power  customers. 

Connected  load  in  kilowatts  to  be  determined  by  actual 
inspection. 

Maximimx  demand  to  be  assumed  to  be  three-quaiters  of 
connected  load. 

Net  rate:  7  cents  per  kilowatt-hour  for  first  80  hours 
use  of  maximum  demand;  3V^  cents  per  kilowatt-hour  for 
next  40  hours  use  of  maximum  demand;  1  cent  per  kilo- 
watt-hour for  remainder. 

All  bills  in  above  classes  to  be  made  out  with  net  rates  as 
above,  for  payment  within  ten  days  of  date  of  bill ;  and  with 
gross  rate  using  8  cents  per  kilowatt-hour  for  primary 
rate,  such  gross  rate  to  be  subject  to  discount  to  net  rate  if 
paid  within  ten  days  from  date  of  bill. 

Large  Light  and  Power: 

Available  for  all  consumers  willing  to  guarantee  a  maxi- 
mum demand  of  10  kilowatts. 

Maximum  demand  determined  by  maximum  demand 
meter. 

Net  rate,  Demand  Charge:  $2.76  per  kilowatt  for  first  10 
kilowatts  demand;  $1.50  per  kilowatt  for  each  additional 
kilowatt  demand. 

Energy  Charge:  1  cent  per  kilowatt-hour  for  all  energy 
uaed. 
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Gross  rate,  Demand  Charge :  $3  per  kilowatt  for  first  10 
kilowatts  demand;  $1.75  per  kilowatt  for  each  additional 
kilowatt  demand. 

Energy  Charge:  1  cent  per  kilowatt-hour  for  all  energy 
used. 

Street  Lighting:  Arc  Lamps: 

Direct  current  system  operating  on  not  less  than  6.6 
amperes  with  70  to  75  volts  at  lamp  terminals  and  magnetite 
lamps  of  the  type  now  in  use,  $50  per  year  except  as  herein- 
after specified. 

All  lamps  of  either  of  above  types  ordered  or  required 
after  the  1st  day  of  March,  1907,  to  be  supplied  by  any 
underground  wires,  and  specified  in  the  contract  between 
the  City  of  Buffalo  and  Buffalo  General  Electric  Company 
dated  the  14th  day  of  May,  1906,  for  which  the  company 
was  to  receive  and  to  be  paid  at  the  rate  of  $75  per  annum, 
$69  per  annum. 

Street  Lighting:  Incandescent: 

At  the  rates  now  prevailing  and  now  charged  by  Buffalo 
General  Electric  Company  to  the  City  of  Buffalo  for  such 
service. 

The  following  table  shows  the  revenue  derived  by  the 
respondent  from  each  class  of  service  affected  in  the  year 
1911,  the  amount  of  reduction,  the  percentage  of  reduction, 
and  the  amount  of  revenue  which  would  have  been  produced 
had  the  rates  been  in  effect  for  that  year : 


Clam 

Residence  lightiac 

General  lighting 

General  dowot 

Large  tignt  and  power 

Street  lighting:    Area  $50  and  $00.  Nos. 
3606  and  323 

Grand  total 


1911 

Reduc 

tion 

Itevenue 

revenue 

Amoimt 

Per  cant 

aa  reduced 

$127,000 

474.000 

06.000 

214.000 

U2.000 
133.000 
81,000 
71.000 

33.0 
28.0 
32.7 
33.2 

$85.0no 

341, onn 

64.000 

143.000 

$910,000 
215.000 

$277,000 
24.000 

11.0 

$633. oon 

191.000 

$1,125,000 

$301,000 

26.7 

vm.ooo 
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The  calculations  for  the  foregoing  table  were  made  from 
data  showing  the  residence  business  for  1911  classified 
between  flats  and  houses,  and  showing  the  number  of  cus- 
tomers, the  kilowatt-hour  consumption,  and  the  revenue  for 
each  month;  also  the  average  size  of  installation  for  flats 
and  houses.  That  for  general  lighting  was  from  data  fur- 
nished by  the  company,  showing  business  for  specified 
months  classified  according  to  hours  use  of  connected  load 
by  hours,  and  showing  the  kilowatt-hour  consumption  and 
the  revenue  for  each  class.  The  same  is  true  of  the  power 
business.  The  calculations  were  made  upon  data  furnished 
by  the  company,  and  which  data  were  used  by  the  expert 
for  the  company  in  submitting  his  calculations  for  a  rate 
to  the  Commission.  The  rate  for  street  lighting  was 
reached  by  computing  the  actual  cost  to  the  company  with 
a  proper  return  upon  the  amount  of  property  used  in  the 
business  and  upon  the  expense  incurred  for  operation. 

These  rates  as  fixed  by  the  Conmiission  comply  as  nearly 
as  it  is  possible  to  make  them  with  the  requirements  herein- 
before discussed.  The  proper  data  as  to  connected  load 
necessary  for  putting  in  force  this  rate  should  be  assembled 
by  the  company  at  once.  It  is  understood  that  a  large  part 
of  it  has  already  been  gathered.  All  questions  arising  in 
the  course  of  establishing  the  rate  and  practice  should  be 
submitted  by  the  company  to  the  Commission  for  final 
determination  when  the  questions  are  once  ascertained. 

Minimum  Rate 

The  company  is  at  liberty  under  this  schedule  to  establish  a 
minimum  rate.  It  would  be  better  if  the  Commission  felt 
at  liberty  so  to  do,  but  there  is  suflBicient  uncertainty  in  the 
law  as  to  its  power  in  this  respect  to  make  it  advisable  to 
remit  the  matter  to  the  determination  of  the  company,  sub- 
ject to  the  following  observations: 

The  minimum  rate  should  be  a  yearly  minimum  and  not 
a  monthly  minimum.  The  proper  proportion  should  be 
charged  monthly,  however,  and  an  adjustment  made  at  the 
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end  of  the  year.  It  is  a  serious  question  whether  the  mini- 
mum rate  should  not  depend  upon  the  size  of  the  installa- 
tion. The  minimum  rate  for  residences  should  not  exceed 
$9  per  year  for  the  smallest  class  of  customers.  The  quesr 
tion  as  to  large  installations  is  held  open  for  further 
consideration. 

Existing  Bate 

The  existing  rate  schedules  of  the  company,  as  hereinbe- 
fore indicated)  are  imperfect  and  discriminatory  by  reason 
of  the  fact  that  they  are  what  is  known  as  the  step  rate. 
Under  suoh  a  rate  it  always  follows,  that  widi  every  break 
in  the  price  a  customer  near  the  maximum  limit  of  his  class 
pays  more  than  one  who  is  near  the  minimum  limit  of  ^e 
next  class.  This  always  creates  dissatisfaction  and  trouble 
and  should  always  be  avoided.  Another  criticism  upon  this 
rate  is  that  it  does  not  break  from  the  maximum  soon 
enough.  All  residence  lighting  under  the  com.pany's  sched- 
ule was  entitled  to  lower  rates  for  larger  quantities,  but  the 
change  in  quantity  occurred  -after  so  many  hours  use  that  it 
was  testified  that  no  residence  in  Buffalo  obtained  the  benefit 
of  it,  and  all  paid  the  maximum  rata  We  understand  that 
this  is  not  true  as  to  one  residence,  but  that  fact  is  whoUv 
immaterial.  There  is  no  theory  by  which  the  maximum 
can  be  held  for  so  long  a  period  of  time  as  in  the  existing 
rate  with  regard  to  the  actual  cost  to  the  company.  Nomi- 
nally, lighting  consumers  were  paying  9  cents  as  a  maxi- 
mum. Owing  to  the  minimum  charge  in  force  upon 
monthly  bills,  however,  the  actual  average  rate  to  lighting 
consumers  has  been  nearer  10  cents  than  9  cents. 

Oeneral  Comments 

A  considerable  misapprehension  as  to  the  force  and  effect 
of  the  decision  in  this  case  may  arise  unless  some  general 
observations  are  made. 

1.  The  maximum  rate  fixed  in  this  case  can  not  properly 
be  used  as  a  criterion  for  a  proper  maximum  rate  in  any 
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other  place  or  in  any  other  controversy.  It  is  clear  that  a 
maximum  rate  depends  upon  the  character  of  the  load  as 
well  as  the  quantity:  that  is  to  say^  the  load  factor  is  an 
element ;  and  necessarily,  the  time  of  consumption.  A  busi- 
ness which  is  all  upon  the  peak  demands  a  higher  maximum 
than  a  business  which  is  spread  out  over  long  hours.  A  rate 
suitable  for  one  place  may  be  entirely  unsuited  to  another 
unless  the  conditions  of  the  load  are  practically  the  same. 

2.  The  Commission  has  not  attempted  to  fix  any  definite 
percentage  of  return  upon  the  capital  invested.  It  has  used 
for  illustrations  and  for  some  calculations  the  rate  of  6 
per  cent.  The  truth  is,  no  one  can  tell  what  return  a  given 
rate  will  produce  either  in  the  aggregate  or  as  a  percentage 
upon  some  other  sum.  The  returns  can  only  be  ascertained 
by  experience.  All  that  can  be  determined  in  such  a  case  as 
this  is  that  the  rate  is  not  confiscatory :  that  is  to  say,  it  will 
return  at  least  6  per  cent  upon  the  ascertained  fair  value  of 
the  property  used  in  the  public  service.  There  is  no  such 
thing  as  keeping  the  return,  however,  at  6  per  cent.  The 
conditions  will  vary  from  year  to  year.  Operating  expenses 
will  vary;  gross  earnings  will  vary;  and  in  a  town  which  is 
not  thoroughly  developed,  as  Buffalo  is  not,  a  rate  should  be 
so  fixed  as  to  increase  the  return  to  the  company  by  increas- 
ing its  revenues  above  the  limit  fixed  without  a  proportional 
increase  in  expenses.  This,  it  is  believed,  is  precisely  what 
will  happen  in  the  case  of  the  Buffalo  General  Electric 
Company.  There  has  been  a  very  considerable  growth  in 
its  business  during  the  last  two  or  three  years.  There  should 
be  a  very  much  larger  growth  during  the  next  two  or  three 
years,  and  this  will  introduce  into  the  problem  new  com- 
plications. 

3.  The  complications  just  referred  to  are  that  the  busi- 
ness of  the  company  ought  to  increase,  and  this  will  demand 
the  investment  of  fresh  capital.  The  company  must  be  left 
in  a  situation  that  will  enable  it  to  finance  its  growth  prop- 
erly and  upon  reasonable  terms.     It  is  now  serving  the 
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public  and  must  continue  to  serve  the  public  The  problem 
concerning  electric  energy  generated  at  Niagara  if'alls  is 
very  great.  It  involves  elements  which  are  now  insoluble.  The 
amount  of  energy  available  and  to  be  available  for  the  next 
ten  years  from  this  source  is  unknown.  As  has  been  indi- 
cated in  the  case,  there  is  a  grave  possibility  that  steam 
power  will  have  to  be  resorted  to  for  the  supply  of  electric 
current  in  the  near  future  in  the  city  of  Bulfalo.  If  such 
is  the  case,  that  fact  may  demand  an  entire  revision  of  the 
rates  herein  hxed,  not  only  in  case  a  steam  plant  is  erected, 
but  also  in  case  its  erection  is  contemplated,  for  the  reason 
that  a  very  considerable  further  investigation  may  be 
needed  to  determine  whether  the  rates  fixed  would  be 
remunerative  with  a  steam  plant  producing  part  of  the 
energy  consumed.  The  calculations  in  this  case,  elaborate 
as  they  have  been,  relate  to  hydroelectric  energy  as  against 
steam  generated  energy,  and  no  calculations  have  been 
made  which  warrant  any  conclusions  as  to  the  cost  of  energy 
partly  derived  from  water  generation  and  partly  from 
steam  generation. 

All  of  the  foregoing  consideratious  have  been  kept  in 
mind  in  the  determination  of  this  case.  The  subject  under 
consideration  has  been  so  vast  in  extent;  the  factors  to  be 
considered  are  so  complex,  involved,  and  in  many  respects 
contradictory  and  uncertain,  that  the  Commission  can  not 
feel  sure  that  errors  have  not  crept  into  its  calculations  and 
that  its  conclusions  may  not  be  to  some  extent  erroneous  in 
matters  of  detail. 
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The  diagrams  on  the  following  pages  show  graphically 
the  average  rates  per  kilowatt-hour  for  various  hours  use  of 
maximum  demand,  for  each  of  the  proposed  rates. 

A  simple  illustration  will  explain  the  use  of  these  dia- 
grams. Suppose  a  residence  customer  has  installed  a  total 
capacity  in  lamps  of  1000  watts  (=1  kilowatt).  Then  his 
maximum  demand  would,  in  accordance  with  the  proposed 
residence  lighting  rate,  be  one-quarter  of  1000  watts  = 
250  watts,  or  14  kilowatt.  Suppose,  further,  that  the  con- 
sumption of  current  for  a  given  month  as  shown  by  the 
meter  is  50  kilowatt-hours.  Then  the  hours  use  of  the 
maximum  demand  is  50-r-%  =  200.  (By  hours  use  is 
meant  the  number  of  hours  which  would  be  required,  when 
using  current  at  a  rate  equal  to  the  maximum  demand,  in 
order  to  consume  an  amount  of  energy  equal  to  that  which 
was  actually  consumed.  The  hours  use  is,  therefore,  equal 
to  the  consumption  in  kilowatt-hours  divided  by  the  maxi- 
mum demand  in  kilowatts.) 

The  bill  would  be  computed  as  follows : 

SOX  1/4  =  15  Idlowatt-hoiirs  at  7c   =   $1.05 
120Xl/4«30        •  «      «  4o   =     1.20 

Remainder      5        *  «      «  ljc=        .08 

Total  50        «  «  =   $2.33 

Average  rate=2.33-f-50=4.66^  per  kilowatt-hour. 

By  inspection  of  Diagram  No.  6,  it  will  be  seen  that  the 
rate  corresponding  to  200  hours  use  of  maximum  demand 
is  4.66  cents,  just  as  calculated  above.  The  function  of  these 
diagrams  is  merely  to  show  at  a  glance  the  results  which 
would  otherwise  have  to  be  laboriously  figured  out 
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In  the  Matter  of  the  Petition  of  Northern  Power  Com- 
pany under  section  68  of  the  Public  Service  Commissions 
Law  for  permission  to  exercise  rights  and  privileges  in 
the  Village  of  Antwerp  and  in  the  Town  of  Antwerp, 
Jefferson  county;  and  in  the  Towti  of  Rossie,  St.  Law- 
rence county. 

Petitioner  seeks  by  the  building  of  a  transmission  line  from  Gouver- 
neur  and  exercise  o(f  a  franchise  granted  by  the  Village  o!  Antwerp  to 
furnish  electricity  for  light  and  power  in  that  village,  notwithstanding 
the  fact  that  the  Antwerp  Light  and  Power  Company  is  operating  in 
the  Tillage  of  Antwerp.  The  Antwerp  company  has  not  been  furnishing 
adequate  service  for  light  or  power  in  that  village,  but  it  has  arranged 
so  to  do  and  intends  to  file  a  duly  executed  agreement  covering  the 
installation  of  steam  power  to  be  used  as  auxiliary  to  its  water  power 
at  Antwerp.  These  arrangements  have  involved  considerable  investment 
on  the  part  of  the  Antwerp  company.  Upon  the  facts  and  conditions 
in  this  proceeding,  Held  that  upon  the  filing  on  or  before  May  1,  1013, 
of  the  said  duly  executed  agreement  the  petition  of  Northern  Power 
Company  so  far  as  it  relates  to  exercise  of  franchise  granted  to  peti- 
tioner by  the  Village  of  Antwerp  and  the  construction  of  its  transmis- 
sion line  to  the  village  of  Antwerp  should  be  denied,  and  that  as  to 
the  other  matters  embraced  in  the  petition  the  case  should  be  closed 
subject  to  further  application  on  the  part  of  petitioner  in  respect 
thereto.  The  petitioner  to  have  leave  to  apply  for  reopening  of  the 
entire  case  on  or  after  November  1,  1913,  upon  affidavits  showing  that 
the  Antwerp  company  is  failing  to  render  adequate  continuous  service 
to  the  people  of  that  locality. 

Submitted  March  24,  1913.     Decided  April  2,  1913. 

H.  M.  Ingram  for  petitioner. 

John  N.  Carlisle  for  Antwerp  Light  and  Power  Company, 
in  opposition. 

Decker,  Commissioner: 

The  petitioner  asks  the  permission  and  approval  of  the 
Commission  to  exercise  rights  and  privileges  under  franchises 
or  consents  granted  by  the  Village  of  Antwerp  and  the  super- 
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intendent  of  highways  of  the  Town  of  Antwerp,  both  in 
Jefferson  county,  and  the  superintendent  of  highways  of  the 
Town  of  Bossie  in  St  Lawrence  county,  and  to  begin  con- 
struction of  its  transmission  line  and  distribution  system 
under  said  franchises  or  consents.  The  Antwerp  Light  and 
Power  Company  operates  in  and  about  the  village  of 
Antwerp  and  opposes  the  petition  so  far  as  it  asks  permission 
and  approval  to  construct  a  line  in  the  village  of  Antwerp 
and  exercise  the  franchise  granted  by  the  board  of  trustees 
of  the  village  of  Antwerp. 

The  only  two  points  where  service  of  consequence  would 
be  rendered  by  the  petitioner  in  the  construction  of  the 
proposed  transmission  line  would  be  in  the  village  of 
Antwerp,  and  in  the  village  of  Spragueville  which  is  in  the 
tOMrn  of  Rossie.  If  permission  and  approval  in  relation  to 
the  Village  of  Antwerp  franchise  were  denied  to  the  peti- 
tioner, it  would  not  construct  its  line  to  the  village  of 
Spragueville.  It  follows,  therefore,  that  the  matter  in  con- 
troversy is  as  to  permission  and  approval  of  the  Village  of 
Antwerp  franchise.  The  petitioner's  proposed  transmission 
line  is  to  be  constructed  from  Gbuverneur  to  Antwerp,  a 
distance  of  twelve  miles,  passing  through  Spragueville,  a 
village  of  about  three  hundred  inhabitants  and  which  lies 
between  Gouverneur  and  Antwerp.  The  Northern  Power 
Company  is  a  distributing  company  which  furnishes  and 
distributes  electric  current  produced  at  Hannawa  Falls  and 
Higley  Falls  on  the  Kaquette  river  in  St.  Lawrence  county, 
and  carries  the  same  over  its  transmission  lines  to  Ogdens- 
burg,  Potsdam,  Canton,  Gouverneur,  Ileuvelton,  Lisbon, 
Hermon,  Kichville,  and  to  the  Stella  Mines  Company  at 
Stellaville.  Apparently  it  is  able  under  normal  condi- 
tions to  obtain  current  sufficient  to  supply  any  and  all 
requirements  which  might  be  made  upon  it  under  any  of 
the  franchises  embraced  in  this  proceeding.  It  has 
given  testimony  based  upon  estimates  of  expected  busi- 
ness   to    tho   effect    that   this    extension    of   its    transmis- 
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sion  line  would  yield  a  profit  upon  the  investment,  but 
any  such  showing  muBt  be  qualified  by  the  continuance  in 
business  of  the  Antwerp  Light  and  Power  Company  at 
Antwerp.  It  is  plain  that  the  two  companies  could  not 
divide  the  present  or  prospective  business  and  both  operate 
at  a  profit  The  real  basis  of  petitioner's  case  with  reference 
to  the  approval  of  the  exercise  by  it  of  the  Village  of  Antwerp 
franchise  is  in  the  showing  of  utterly  inadequate  service  on 
the  part  of  the  Antwerp  Light  and  Power  Company.  It 
must  be  found  as  fact  that  prior  to  the  filing  of  the  petition 
the  Antwerp  Light  and  Power  Company  was  unable  to 
furnish  sufficient  current  from  its  then  existing  plants 
operated  by  water  power,  to  light  the  village  at  all  seasons 
of  the  year,  to  say  nothing  of  any  then  existing  demand  for 
power  in  that  locality.  During  the  low  water  seasons  the 
Antwerp  Light  and  Power  Company,  depending  solely  upon 
water  power,  could  not  serve  the  Village  or  its  other  cus- 
tomers. The  record  shows,  however,  that  it  has  made  some 
improvements  to  its  plant,  and  that  it  has  entered  into  an 
arrangement  with  the  F.  X.  Baumert  Company,  operating  a 
cheese  factory  in  Antwerp,  whereby  it  shares  in  the  cost  of 
installing  additions  to  the  Baumert  steam  plant  and  par- 
ticipates in  a  reciprocal  arrangement  with  the  Baumert  com- 
pany for  power,  the  effect  being  to  give  both  the  Antwerp 
company  and  the  Baumert  company  considerable  addi- 
tions to  their  power  resources,  either  water  or  steam,  and 
that  claim  is  fairly  made  that  the  Antwerp  Light  and  Power 
Company  will  be  in  a  position  during  the  spring  months  to 
meet  all  demands  for  electric  current,  whether  for  light  or 
for  power  purposes.  The  agreement  between  the  Antwerp 
company  and  the  Baumert  company  is  as  yet  in  the  form  of 
correspondence  or  memorandum,  but  it  is  to  be  duly  prepared 
and  executed.  There  is  no  reason  to  doubt  the  good  faith 
of  the  parties,  and  the  interest  of  each  in  completely  con- 
summating the  agreement  by  execution  of  a  formal  instru- 
ment is  apparent.    There  is  some  demand  for  electric  current 
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for  power  purposes  in  Antwerp,  and  the  testimony  indicates 
that  this  demand  is  liable  to  be  considerably  increased.  No 
showing  is  made  that  the  quality  of  the  service  rendered  by 
the  Antwerp  Light  and  Power  Company,  to  the  extent  it  has 
been  able  to  render  it,  is  bad,  and  there  is  not  in  this  case 
any  question  that  the  Antwerp  company's  rates  are  excessive, 
or  that  the  rates  of  the  petitioner,  if  it  should  be  permitted 
to  engage  in  business  in  Antwerp,  would  be  materially  lower 
than  those  which  have  been  charged  or  will  be  chained  by 
the  Antwerp  company.  The  Antwerp  company  is  endeavor- 
ing in  various  ways  to  increase  its  water  power  facilities, 
principally  with  reference  to  obtaining  power  from  Lake 
Jionaparte.  The  Village  has  a  five  year  lighting  contract 
with  the  Antwerp  Light  and  Power  Company  which  was 
made  during  the  Summer  of  1912  and  runs  from  October  1. 
1912.  If  the  improvements  which  have  been  arranged  for  by 
the  Antwerp  company  shall  be  completed  promptly,  we  are 
unable  to  see  why  that  company  will  not  be  able  fully  to 
serve  Antwerp  and  its  locality. 

This  Commission  in  March,  1910,  approved  the  petition 
of  the  Antwerp  Light  and  Power  Company  to  exercise  rights 
under  a  franchise  granted  to  it  by  the  Village  of  Antwerp, 
and  also  authorized  the  Antwerp  company  to  issue  its  capital 
stock  to  the  amount  of  $43,000  for  the  purpose  of  acquiring 
the  property  rights  of  Joseph  A.  Baumert  in  the  electric 
light  company  then  in  existence  in  that  village.  It  is  cer- 
tain that,  with  the  introduction  of  a  new  company  in  the  vil- 
lage of  Antwerp  for  the  purpose  of  supplying  Antwerp  with 
electric  light  and  power,  neither  company  could  operate  at 
a  profit,  and  the  investment  in  the  Antwerp  Light  and  Power 
Company's  property  would  be  very  seriously  damaged,  and 
might  eventually  be  destroyed.  On  the  other  hand,  the 
people  of  Antwerp  are  entitled  to  good  and  adequate  electric 
service;  and  if  the  Antwerp  Light  and  Poww  Company 
shall  prove  unable  or  unwilling  to  supply  such  service,  the 
propriety  of  admitting  the  petitioner  into  that  field  is 
obvious. 
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The  Commission  is  of  the  opinion  that  upon  the  filing 
with  it  on  or  before  May  1,  1913,  of  a  duly  executed  agree- 
ment, based  upon  the  present  memorandum  agreement 
between  the  Antwerp  Light  and  Power  Company  and  the 
F.  X.  Baumert  Company,  the  petition  in  this  proceeding, 
so  far  as  it  relates  to  the  exercise  of  the  franchise  granted 
to  petitioner  by  the  Village  of  Antwerp  and  the  construction 
of  its  transmission  line  into  the  village  of  Antwerp,  should 
be  denied ;  and  that  as  to  the  other  matters  embraced  in  the 
petition  the  case  should  be  closed,  subject  to  further  applica- 
tion on  the  part  of  the  petitioner  in  respect  thereto.  The 
order  of  the  Commission  should  also  give  the  petitioner 
leave  to  apply  for  a  reopening  of  the  entire  case  or  on  or  after 
November  1,  1913,  upon  affidavits  showing  that  the  Antwerp 
Light  and  Power  Company  is  failing  to  render  adequate 
continuous  service  to  the  people  of  that  locality. 
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In  the  Matter  of  the  Application  of  The  New  Yokk  Ces- 

TRAL  AND  HuDSON  RiVEE  RaILROAD  CoMPANY  ;  ROME, 
WaTERTOWN      AND      OODENSBURG      RaiLROAD      CoMPANT; 

The  Utica  and  Black  River  Railroad  Company; 
OswBQo  AND  Rome  Railroad  Company;  Carthage, 
Watertown  and  Sackets  Harbor  Railroad  Company; 
The  Niagara  Falls  Branch  Railroad  Company;  and 
Little  Falls  and  Dolgeville  Railroad  Company  for 
leave  to  consolidate. 

Consolidation  of  Rome,  Watertown  and  Ogdensburg;  Utica  and  Black 
River;  Oswego  and  Rome;  Carthage,  Watertown  and  Sackets  Harbor; 
Niagara  Falls  Branch;  and  Little  Falls  and  Dolgeville  railroad  com- 
panies with  The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, according  to  the  terms  of  a  consolidation  agreement  duly  made 
under  the  provisions  of  the  Railroad  Law,  approved. 

Decided  April  9,  1913. 

A.  H.  Harris  for  the  applicants. 

Thomas  C.  Watkins  for  Mrs.  Jerome  B.  Watkins  and 
Mrs.  F.  B.  Hull. 

James  J.  Franc  for  Edwin  G.  Bruns,  stockholder  Rome, 
Watertown  and  Ogdensburg  Railroad  Company. 

Joseph  C.  Jackson,  jr.,  for  himjself  and  other  stock- 
holders of  Rome,  Watertown  and  Ogdensburg  Railroad 
Company. 

Willia/m  D.  Morrow  as  railroad  commissioner  and  attor- 
ney for  the  Town  of  Theresa,  Jefferson  county. 

Cortlandt  F.  Bishop  for  estates  of  Matilda  W.  White 
and  of  David  W.  Bishop,  stockholders  Rome,  Watertown 
and  Ogdensburg  Railroad  Company. 

William  Starr  Miller  in  person. 

DxcKBB,  Commissioner: 

This  is  an  application  to  the  Commission  for  approval  of 
the  consolidation  of  the  Rome,  Watertown  and  Ogdensburg; 
Utica   and   Black   River;    Oswego   and   Rome;    Carthage, 
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Watertown  and  Sackets  Harbor;  Niagara  Falls  Branch; 
and  Little  Falls  and  Dolgeyille  railroad  companies  with 
The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany. The  consolidation  ie  sought  to  be  effected  under  the 
Railroad  Law  (sections  140,  141,  and  142),  and  under 
section  140  the  approval  of  this  Commission  is  necessary 
before  the  consolidation  can  be  accomplished.  The  pro- 
ceedings thud  far  taken  by  the  companies  in  progressing  the 
matter  of  consolidation  have  all  been,  as  we  are  advised, 
entirely  in  accord  with  the  procedure  prescribed  in  the 
Railroad  Law. 

The  capital  stock  of  the  new  corporation,  which  is  to  be 
The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, the  same  as  the  present  company  of  that  name,  is  pro- 
posed to  be  $225,581,100  divided  into  2,255,811  shares  of 
the  par  value  of  $100  each.  The  combined  capital  stocks  of 
the  present  companies  amount,  in  shares  of  $100  each,  to 
2,361,537  shares,  with  a  total  par  value  of  $236,153,700, 
or  $10,572,600  in  par  value  more  than  the  intended  capital 
stock  of  the  proposed  consolidated  corporation.  This 
decrease  results  from  the  necessary  cancellation  of  the 
stocks  now  owned  by  two  of  the  companies,  which  are  parts 
of  the  outstanding  stock  issues  of  other  companies  parties 
to  the  consolidation,  less  certain  additions  arising  from  the 
bases  of  exchange  shown  in  the  consolidation  agreement 
which  will  be  described. 

The  New  York  Central  owns  80,188  shares  of  the  Rome, 
Watertown  and  Ogdensburg,  which  has  a  stock  issue  of 
$10,000,000.  These  shares,  par  value  $8,018,800,  are  to  be 
canceled.  The  remainder,  19,812  shares,  may  be  exchanged 
for  25,359  36/100  shares  of  the  stock  of  the  consolidated 
corporation.  This  exchange  of  stock  by  outside  owners  is 
upon  the  basis  of  one  share  of  Rome,  Watertown  and 
Ogdensburg  stock  for  one  and  twenty-eight  hundreths  share 
of  stock  of  the  consolidated  corporation.  Par  value  figures 
are  $1,981,200  Rome,   Watertown   and  Ogdensburg  stock 
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exchangeable  for  $2,535,936  consolidated  corporation  stock: 
diflFerence  $554,736.  The  Rome,  Watertown  and  Ogdeasr 
burg  road  has  been  under  lease  since  March  14,  1891,  to 
The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, upon  a  rental  of  5  per  cent  on  the  stock  of  the  Rome^ 
Watertown  and  Ogdensburg  company.  The  New  York 
Central  dividend  is  and  for  some  time  has  been  on  a  5  per 
cent  basis.  Its  average  dividend  for  the  past  twenty  years 
has  been  4%  per  cent.  The  New  York  Central  stock  sells 
now  above  par  and  around  105.  It  has  been  imtil  recently 
considerably  higher,  around  115,  but  in  common  with  other 
railroad  securities  the  market  quotations  for  some  time  past 
have  been  comparatively  low.  If  the  exchanged  stock  were 
sold  even  as  low  as  par,  it  would  realize  $2,535,936,  and 
this  sum  invested  at  4  per  cent  in  such  good  securities,  now 
easily  obtainable,  as  the  holder  may  select,  would  yield  a 
return  amounting  to  $101,437.44.  The  5  per  cent  return 
on  the  present  stock,  imder  the  lease,  amounts  annually  to 
$99,060. 

The  New  York  Central  owns  9331  shares  of  Utica  and 
Black  River  stock,  and  the  Rome,  Watertown  and  Ogdens- 
burg holds  11,200  shares  of  Utica  and  Black  River  stock. 
These  shares,  par  value  $2,053,100,  are  to  be  canceled. 
The  stock  issue  outstanding  of  the  Utica  and  Black  River  is 
22,230  shares,  par  value  $2,223,000.  The  remainder  of  the 
stock,  1669  shares,  may  be  exchanged  for  3058  20/100 
shares  of  the  stock  of  the  consolidated  corporation.  This 
exchange  of  stock  by  outside  owners  is  upon  the  basis  of 
one  share  of  Utica  and  Black  River  stock  for  one  and  eighty 
hundredths  share  of  stock  of  the  consolidated  corporation. 
Par  value  figures  are  $166,900  Utica  and  Black  River  stock 
for  $305,820  consolidated  corporation  stock:  difference 
$138,920.  The  Utica  and  Black  River  has  been  under 
lease  to  the  Rome,  Watertown  and  Ogdensburg  since  April 
14,  1886,  upon  a  rental  of  7  per  cent  on  tie  stock  of  the 
Utica  and  Black  River.     If  the  stock  received  in  exchange 
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'were  sold  even  as  low  as  par  it  would  realize  $305,820,  and 
this  sum  invested  in  obtainable  good  4:  per  cent  securitieB 
would  yield  a  return  annually  of  $12,232.80.  The  7  per 
cent  return  on  present  Utica  and  Black  River  stock,  under 
the  lease,  amounts  annually  to  $11,683. 

As  to  the  Oswego  and  Rome,  the  New  York  Central  owns 
2022  shares  of  the  outstanding  stock  issue  of  2149  shares, 
leaving  only  127  shares  in  outside  hands.  The  2022  shares 
held  by  the  New  York  Central  are  to  be  canceled.  The 
remaining  127  shares  are  exchangeable  on  the  basis  of  one 
share  of  the  Oswego  and  Rome  for  three-tenths  of  a  share 
of  the  consolidated  corporation. 

As  to  the  Carthage,  Watertown  and  Sackets  Harbor,  the 
New  York  Central  owns  215  shares  of  7  per' cent  preferred 
stock  and  4627  shares  of  common  stock,  all  of  which  will 
be  canceled.  This  is  all  of  the  preferred  stock  issued  and 
all  of  the  common,  except  23  shares  which  are  to  be 
exchangeable  on  the  basis  of  one  share  of  the  Carthage, 
Watertown  and  Sackets  Harbor  stock  for  two  shares  of  the 
stock  of  the  consolidated  corporation. 

As  to  the  Niagara  Falls  Branch  railroad,  2430  shares 
are  owned  by  the  Rome,  Watertown  and  Ogdensburg  and 
70  shares  by  the  New  York  Central,  and  these,  constituting 
all  of  the  stock  of  the  Niagara  company,  will  be  canceled. 

As  to  the  Little  Falls  and  Dolgeville,  the  New  York 
Central  owns  2484  shares  which  will  be  canceled.  The 
remaining  16  shares  will  be  entitled  to  exchange  for  stock 
of  the  consolidated  corporation  on  the  basis  of  share  for 
share. 

Stockholders  who  through  exchange  are  entitled  to  a 
fraction  of  a  share  of  stock  will  receive  a  certificate  of 
ownership  thereof,  and  the  certificate  will  provide  that 
when  certificates  for  fractions  of  shares  equal  to  one  or 
more  full  shares  shall  be  presented  a  certificate  for  a  full 
share  or  shares  in  the  consolidated  company  stock  equal  to 
that  represented  by  the  fractions  of  shares  shall  be  issued  in 
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place  thereof.  Such  fractions  of  shares  are  not  to  be 
entitled  to  any  interest  or  dividend  or  voting  power. 

Among  other  features  of  the  consolidation  agreement  is 
the  following:  Until  surrendered  and  exchanged  for  cer- 
tificates issued  by  it,  the  consolidated  corporation  shall 
recognize  the  now  outstanding  certificates  of  stock  of  the 
respective  consolidating  corporations  (except  such  of  said 
certificates  as  are  to  be  canceled  as  hereinbefore  provided)  as 
evidencing  the  rights  and  interests  of  the  several  holdere 
thereof  as  stockholders  of  the  consolidated  corporation,  to  the 
same  extent  and  in  the  same  manner  as  those  rights  and 
interests  would  be  evidenced  by  certificates  issued  by  it  had 
such  outstanding  certificates  been  exchanged  therefor. 
After  the  consolidation  shall  have  become  etfective,  how- 
ever, there  shall  be  no  further  issue  or  transfer  of  certifi- 
cates of  stock  of  the  consolidating  corporations,  but  from 
time  to  time  as  such  certificates  are  presented  to  the  con- 
solidated corporation  they  shall  be  canceled  and  certificates 
of  stock  of  the  consolidated  corporation  shall  be  issued,  on 
the  several  bases  above  set  forth,  in  exchange  therefor.  The 
certificates  of  stock  of  the  consolidated  corporation  shall  be 
substantially  in  the  same  form  as  the  now  outstanding  cer- 
tificates of  stock  of  The  New  York  Central  and  Hudson 
River  Railroad  Company. 

All  of  these  other  roads  have  been  integral  parts  of  the 
New  York  Central  system  and,  with  its  other  linos,  the  sub- 
jects of  common  operation  for  a  long  period  of  years,  the 
Rome,  Watertown  and  Ogdensburg  and  the  Utica  and  Black 
River,  as  indicated  by  the  leases,  since  the  Spring  of  1891. 
There  has  been,  during  all  of  this  long  period,  an  actual 
consolidation  of  all  operations.  This  has  been  completely 
so,  even  to  the  extent  of  merging  of  operating  and  income 
accounts.  The  sole  exception  has  consisted  in  ihe  con- 
tinuance of  the  separate  corporate  existence  of  each  com- 
pany, as  was  necessary  of  course  to  comply  with  the  terms 
of  the  leases.     While  there  would  be  some  benefit  to  the 
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New  York  Central  because  some  expenses  pertaining  to  the 
maintenance  of  separate  companies  are  now  incurred^  the 
real  benefit  to  that  company  arises  from  the  merging  of  the 
properties  themselves,  thereby  adding  largely  to  the  security 
of  its  present  funded  debt  and  substantially  increasing  its 
credit  conditions  in  future  financial  operations. 

There  is  no  reason  inhering  in  the  situation  of  these 
companies  as  corporations,  nor  in  the  location  of  their 
properties,  nor  in  public  policy,  in  view  of  the  previous 
actual  operating  consolidation  for  twenty  or  more  years, 
which  would  justify  disapproval  of  the  consolidation  appli- 
cation, and  no  person  or  interest  has  appeared  to  oppose  the 
application  upon  any  such  ground. 

The  sole  opposition  to  the  application  for  approval  of  the 
consolidation  comes  from  the  Town  of  Theresa,  in  Jefferson 
county,  which  is  the  holder  of  438  shares  of  The  Utica  and 
Black  River  Railroad  Company  stock;  from  representatives 
of  estates  which  hold  stock  in  the  Utica  and  Black  River  or 
Rome,  Watertown  and  Ogdensburg  companies;  and  one  or 
more  protesting  individual  stockholders  in  these  companies. 
Such  opposition  is  based  upon  the  fact  that  under  the  leases 
of  the  Utica  and  Black  River  to  the  Rome,  Watertown  and 
Ogdensburg,  and  of  the  Rome,  Watertown  and  Ogdensburg 
to  the  New  York  Central,  holders  of  stock  in  the  Utica  and 
Black  River  and  the  Rome,  Watertown  and  Ogdensburg  are 
entitled  under  the  contract  of  lease  to  receive  a  stipulated 
definite  return  upon  their  stock,  equal  in  the  case  of  the 
Rome,  Watertown  and  Ogdensburg  to  5  per  cent  and  in 
the  case  of  the  Utica  and  Black  River  to  7  per  cent, 
annually ;  while  under  the  consolidation  proposed  they  must 
take  their  chance  of  return  upon  the  general  financial  suc- 
cess in  the  future  of  the  New  York  Central  and  the  declara- 
tion of  adequate  dividends  by  the  board  of  directors  of  the 
New  York  Central  Company. 

The  leases  are  for  the  corporate  existence  of  the  two 
lessor  companies  mentioned,  but  the  guarantee  of  a  return 
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upon  the  stock  as  rental  applies  only  during  the  oontinuance 
of  the  lease  in  each  case.  At  the  times  these  leases  were 
entered  into  the  provisions  of  law  relating  to  consolidation 
of  railroads  which  are  now  invoked  by  the  consolidating 
companies  were  in  effect  substantially  as  they  are  today, 
and  had  been  in  force  since  1869.  In  other  words,  these 
leases  were  made  subject  to  the  operation  of  laws  then  in 
force.  The  objectors  before  us,  whether  a  town,  executors 
of  estates,  or  individuals,  are  simply  minority  stockholders 
whose  rights  accrued  after  and  subject  to  the  right  to  con- 
solidate given  by  the  Legislature  to  all  the  corporations 
involved.  {Haai  v.  Ogdensburg  &  L.  C.  B.  B.  Co.y  69  Hun 
378;  Colby  v.  Equitable  Trust  Co.,  124  A.  D.  262,  192 
N.  Y.  635 ;  Durfee  v.  Old  Colony  &  Fall  Biver  B.  B.  Co., 
87  Mass.  230,  240;  Hale  v.  Cheshire  Bailroad,  161  Mass. 
443 ;  Nugent  v.  Supervisors,  1  Wall.  241,  248,  22  Law,  Ed. 
83;  Venner  v.  Atchison  T.  &  S.  F.  B.  B.  Co.,  28  Fed.  581, 
589 ;  Colgate  v.  U.  8.  Leather  Co.,  73  N.  J.  Eq.  72,  79,  81; 
Cook  on  CorporaUans  §  499  and  cases  cited;  Wood  v. 
Seattle,  52  Law.  Rep.  Ann.  [note  at  p.  382-385],) 

If  for  any  reason  they  can  be  regarded  in  the  li^t  of 
creditors  whose  rights  may  not  be  impaired,  as  is  provided 
in  section  143  of  the  Railroad  Law,  the  objection  raised  by 
the  objectors  is  not  well  founded,  since  by  that  section  all 
debts  and  liabilities  incurred  by  either  of  the  corporations 
parties  to  the  agreement  are  attached  to  the  new  corporation 
and  are  to  be  enforced  against  it  and  its  property  to  the 
same  extent  as  if  incurred  or  contracted  by  it  (Gale  v. 
Troy  &  Boston  B.  B.  Co.,  51  Hun  471 ;  Polhemus  v.  Fiich- 
burg  B.  B.  Co.,  123  N.  Y.  502;  Cameron  v.  United  Trac- 
tion Co.,  67  A.  D.  557 ;  Lee  v.  Stillwater  £  MechanivviUe 
Street  B.  Co.,  140  A.  D.  779.) 

The  fact  that  the  leases  provide  for  payment  of  the  stipu- 
lated rate  of  return  on  the  stock  as  rental  directly  to  the 
stockholders  of  the  lessor  corporations  does  not  alter  the 
standing  of  the  objectors  as  stockholders,  since  the  lease 
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agreements  were  made  between  the  lessor  and  lessee  as 
corporations. 

We  are  unable  after  careful  examination  to  find  that 
making  the  proposed  consolidation  effective  would  consti- 
tute any  invasion  whatsoever  of  any  legal  right  possessed 
by  the  minority  stockholders. 

The  Commission  may  also  exercise  a  sound  discretion  in 
cases  relating  'to  railroad  consolidations.  Has  there  been 
presented  here  on  the  part  of  these  objecting  stockholders 
grounds  upon  which  to  base  a  justifying  decision  adverse  to 
the  application? 

The  bases  of  exchange  set  forth  in  the  consolidation  agree- 
ment and  above  stated,  together  with  the  present  usable 
market  price  of  New  York  Central  stock,  make  it  certain 
that  every  minority  stockholder  may  not  only  absolutely 
protect  his  investment  but  increase  the  rate  of  return  above 
that  provided  in  the  lease  to  which  his  stockholding  relates. 
The  rate  of  dividend  declared  by  the  New  York  Central  has 
fluctuated  but  little  in  twenty  years. 

If  the  company's  operating  expenses  shall  become  from 
any  cause  or  causes  largely  increased,  with  such  addition  to 
the  ratio  of  operating  expenses  to  gross  earnings  that  the 
income  from  operation  will  appear  too  small,  advances  in 
rates  will  perforce  be  made  and  sanctioned. 

There  may  be  fluctuations  in  the  rate  of  dividend,  but  we 
have  no  present  considerations  before  us  sufficient  to  war- 
rant a  conclusion  that  the  Brerage  rate  of  dividend  of  this 
company  will  suffer  in  the  future  any  radical  diminution. 
If  the  bases  of  exchange  for  stock,  taken  in  connection  with 
the  present  market  price  of  New  York  Central  stock  (which 
now  ranges  low  rather  than  high  in  common  with  many 
other  securities  of  the  same  high  class),  showed  a  loss  to  the 
present  stockholders  of  the  Rome,  Watertown  and  Ogdens- 
burg  or  TJtica  and  Black  River  stock  upon  sale  and  reinvest- 
ment, or  even  a  bare  equality  on  a  par  value  for  New  York 
Central  stock,  a  serious  question  whether  the  exchange  basis 
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is  fair  would  be  presented.  It  seems  to  the  Commission 
that  since  every  Home,  Watertown  and  Ogdoisburg  or 
Utica  and  Black  River  stockholder,  outside  ot  the  corpora- 
tion holders,  can  make  money  on  his  investment  by  a  sale 
and  reinvestment  of  the  exchanged  stock,  or  can  continue  to 
hold  the  present  stock  without  exchange  and  receive  the 
same  benelits  as  would  result  from  the  exchange,  or  can 
exchange  the  stx>ck  and  hold  it  on  faith  in  the  investment 
value  of  the  new  stock,  the  options  so  available  are  entirely 
sufficient  to  cover  and  protect  the  fair  interests  of  these 
minority  stockholders. 

The  Town  of  Theresa  holds  438  shares  of  Utica  and 
Black  River  stock  upon  which,  as  doubtless  upon  all  other 
outstanding  stock  of  that  company,  appears  this  statement: 
**  7  per  cent  dividends  guaranteed  by  the  Rome,  Water- 
town  &  Ogdensburg  R.  R.  Co/'  This  stock  was  issued  after 
the  Rome,  Watertown  and  Ogdensburg  lease  of  the  Utica 
and  Black  River  in  exchange  for  Utica  and  Black  River 
stock  previously  held.  The  only  guarantee  referred  to  can 
be  the  guarantee  provided  in  the  lease,  which  has  been 
described,  and  the  guarantee  of  stock  so  issued  by  the  Utica 
and  Black  River  can  be  no  greater  in  scope  or  extent  as 
against  the  Rome,  Watertown  and  Ogdensburg  than  is  pre- 
scribed in  the  lease  itself.  The  present  stock  so  held  by  the 
Town  can  be  retained  in  the  hands  of  the  holding  conunis- 
sioners.  Whether  the  commissioners  can  be  retained  in 
office  upon  an  exchange  of  this  stock  or  a  sale  of  new  stock 
(if  an  exchange  is  made)  and  the  proceeds  reinvested,  is 
not  for  the  Commission  to  determine.  The  Town  will 
doubtless  proceed  in  such  manner  as  it  may  be  advised  is 
proper  and  desirable.  We  can  not  justly  regard  the  Town 
holding  stock  as  a  stockholder  having  different  rights  or 
entitled  to  greater  consideration  than  other  minority  stock- 
holders. We  call  attention  to  this  merely  because  the  point 
has  been  made  on  behalf  of  the  Town  that  this  consolidation 
disturbs  a  settled  investment  of  the  Town. 
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The  Commiflsion  has  given  much  time  and  consideration 
to  this  consolidation.  It  is  in  every  way  desirable  from  the 
company's  standpoint.  The  public  is  benefited  in  a  sub- 
stantial degree  by  the  actual  amalgamation  of  the  proper- 
ties, since  some  economies  of  accounting  and  administration 
will  result,  and  needed  improvements  of  the  Some,  Water- 
town  and  Ogdensburg  and  the  Utica  and  Black  River  lines 
in  the  way  of  double  tracking  and  in  other  important 
respects  can  proceed  with  much  greater  freedom  under  the 
consolidation  with  general  mortgage  conditions  applying  to 
all  of  the  properties  than  if  moneys  for  such  improvement 
are  to  be  raised  upon  owned  property  and  applied  to 
improve  the  leased  property.  Moreover,  the  owner  of  a 
property  feels  a  greater  interest  in  improving  that  property 
than  a  lessee  does  of  leased  property  upon  whom  the  burden 
of  necessary  improvement  falls  imder  the  terms  of  the  lease. 
The  latter  is  prone  to  limit  the  improvement  to  the  mini- 
mum dictated  by  actual  necessity.  The  Commission  has 
been  for  sometime  of  the  opinion  that  the  traffic  of  these 
N^orthem  New  York  lines  and  the  accommodation  of  the 
public  require  considerable  trackage  improvement,  includ- 
ing double  tracking,  beyond  what  has  been  effected,  and  it 
is  inclined  to  take  all  proper  steps  which  will  contribute  to 
such  improvement 

For  all  of  the  reasons  above  outlined  the  proposed  con- 
solidation should  be  approved  and  order  entered  accord- 
iiigly- 
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In  the  Matter  of  the  Application  of  IIakky  Fisher  et  al. 
for  the  Public  Service  Commission,  Second  District,  to 
intervene  and  prevent  the  Grade  Crossing  Commission  of 
the  City  of  Buffalo  from  constructing  an  alleged  dangerous 
crossing  at  the  Erie  railroad  and  Main  street,  in  the  city 
of  Buffalo. 

Section  91  of  the  Railroad  Law  confers  upon  the  Public  Service  Com- 
mission fuU  power  and  authority  to  eliminate  grade  cromngs  through- 
out the  State,  with  the  exception  of  such  municipalities  where  that 
power  and  duty  are  vested  in  some  local  body. 

Whenever  there  is  a  conflict  between  the  provisions  of  a  general  law 
and  a  special  law  upon  the  same  subject,  it  seems  to  be  the  settled 
practice  of  the  courts,  in  the  absence  of  any  direction  to  the  contrary, 
to  give  precedence  to  the  special  law;  and  this  course  is  adopted  by 
this  Commission. 

Accordingly  held  that  the  Public  Service  Commission  baa  neither 
supervisory  nor  appellate  jurisdiction  in  any  matter  involving  the 
elimination  of  existing  grade  crossings  in  the  city  of  Buffalo,  specified 
in  chapter  358,  laws  1911;  nor  can  this  Commission  institute  or  review 
proceedings  for  the  elimination  of  any  such  grade  crossing  within  the 
city  of  Buffalo,  where  there  is  a  duly  constituted  Board  of  Grade 
Crossing  Commissioners  clothed  with  the  power  to  conduct  such  pro- 
ceedings, change  the  character  of  crossings,  close  streets  or  alter  their 
grades,  and  adjust  the  expense  thereof. 

Decided  April  15,  1913. 

Harry  Fisher  for  petitioners. 
Proceedings  ex  parte. 

HoDSON,  Commissioner: 

This  matter  comes  to  the  Commission  upon  the  application 
of  Harry  Fisher,  who  is  the  alderman  of  the  20th  ward  in  the 
city  of  Buffalo,  and  many  of  the  residents  and  property 
owners  in  the  neighborhood  of  Main  street  where  the  Erie 
railroad  crosses  the  same  in  said  city. 

The  petition  invokes  the  aid  of  the  Commission  ostensibly 
to  prevent  the  construction  of  an  overhead  crossing  of  Main 
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street  by  the  railroad^  but  in  fact  the  real  grievance  of  the 
petitioners  seems  to  be  that  the  grade  on  both  sides  of  the 
subway  under  the  bridge  which  will  carry  the  railroad  oveor 
Main  street  will  be  such  as  seriously  to  interfere  with  the 
use  of  Main  street  as  a  thoroughfare  for  vehicles  and  will 
become  a  menace  to  travel  upon  said  street,  because  there  will 
be  a  4  per  cent  decline  into  the  subway  from  the  north  which 
vTill  meet  a  like  descent  in  the  grade  of  the  tracks  of  the 
Lockport  division  of  the  International  Kailwliy  which  enter 
Main  street  at  right  angles  just  north  of  the  crossing. 

It  clearly  appears  from  the  petition  of  the  moving  parties 
that  the  Grade  Crossing  Commission  of  the  City  of  Buffalo 
has  already  contracted  with  the  Erie  Bailroad  Company  for 
the  elimination  of  the  grade  crossing  of  such  tracks  v^ith 
Main  street ;  and  it  is  claimed  that  the  Public  Service  Com- 
mission should  intervene  at  this  time  and  prevent  the  consum- 
mation of  a  plan  which,  in  the  judgment  of  the  petitioners, 
woidd  create  a  greater  peril  to  the  public  safety  and  a  more 
dangerous  condition  of  traffic  than  that  which  exists  with  the 
present  grade  crossing. 

Jurisdiction  is  conferred  by  law  upon  the  Buffalo  Grade 
Crossing  Commission  for  the  elimination  of  certain  existing 
grade  crossings,  within  definite  territorial  limits,  at  the  joint 
expense  of  the  City  of  Buffalo  and  the  railroad  companies 
interested  (laws  1911,  chapter  358)  ;  and  in  this  respect  the 
special  law  applicable  to  the  City  of  Buffalo  differs  materially 
from  the  general  law  conferring  upon  the  Public  Service 
Commission  power  to  eliminate  grade  crossings  throughout 
the  State  (Bailroad  Law,  section  91). 

Under  the  Buffalo  Grade  Crossings  Act,  the  City  and  the 
interested  railroad  companies  adjust  the  entire  expense 
between  themselves ;  but  under  the  general  law  just  quoted, 
the  expense  of  eliminating  grade  crossings  is  borne  by  the 
railroad  or  railroads,  the  municipality,  and  the  State,  in  the 
different  proportions  as  hereinafter  set  forth;  under  the 
special  grade  crossings  act  applicable  to  Buffalo,  the  Grade 
Vol.  Ill  —'27 
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Crossing  Commissiony  if  it  can  not  agree  with  the  railroad 
companies  upon  the  apportionment  of  the  work  or  the  cost  of 
the  proposed  improvement,  may  apply  to  the  Supreme  Court 
for  the  appointment  of  commissioners  to  make  such  appor- 
tionment (laws  of  1911,  chapter  358,  section  5) ;  but  under 
section  91  of  the  Bailroad  Law,  which  is  the  only  statatb 
vesting  the  Public  Service  Commission  with  authority  to 
eliminate  existing  grade  crossings,  it  is  distinctly  provided 
that  the  proceedings  shall  be  initiated  by  a  petition,  either 
from  the  State  Commission  of  Highways,  or  from  the  mayor 
and  common  council  of  a  city,  the  president  and  trustees  of  a 
village,  or  the  town  board  of  any  town,  where  any  street, 
avenue,  or  highway  crosses  or  is  crossed  by  a  steam  surface 
railroad  at  grade;  and  if  the  proceedings  are  carried  through 
to  a  successful  termination,  the  obligation  resting  upon  such 
municipality  is  only  one-fourth  of  Uie  cost  of  such  elimina- 
tion, another  one-fourth  is  paid  by  the  State,  and  the  railroad 
is  compelled  to  pay  an  equal  half  of  the  expenses,  in  all  cases 
brought  by  such  local  authorities;  while  a  different  rule 
prevails  for  the  division  of  expense  in  proceedings  initiated 
by  the  State  Commission  of  Highways,  which  is  that  "  when- 
ever under  the  provisions  of  sections  90  and  91  of  this  chapter 
[Railroad  Law]  a  highway  is  constructed  across  an  existing 
railroad,  and  is  a  part  of  a  state  or  county  highway  con- 
structed or  improved  as  provided  in  the  highway  law,  one-half 
of  the  expense  of  making  such  crossing  above  or  below  grade 
shall  be  paid  by  the  railroad  corporation,  and  the  remaining 
one-half  of  such  expense  shall  be  paid  by  the  State  in  the 
case  of  a  state  highway,  and  jointly  by  the  State,  County,  and 
Town  in  the  case  of  a  county  highway,  in  the  same  propor- 
tion and  in  the  same  manner  as  the  cost  of  the  construction 
or  improvement  of  such  state  or  county  highway  is  paid  ". 
(Bailroad  Law,  section  94.) 

It  is  plain  therefore  that,  although  both  the  general  Bail- 
road Law  and  the  Buffalo  Grade  Crossings  Commission  Act 
have  the  same  object  in  view,  i  e.  the  elimination  of  existing 
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grade  crossings,  the  proceedings  under  them  are  totally  dis- 
similar,  are  initiated  by  different  officers,  and  the  division 
and  payment  of  the  expense  are  not  at  all  alike. 

Both  the  Public  Service  Commission  and  the  Buffalo  Grade 
Crossing  Commission  are  creatures  of  the  law,  and  man- 
ifestly have  no  greater  or  other  jurisdiction  than  is  found  in 
the  express  provisions  of  the  law  itself;  none  other  can  be 
assimied  by  us  simply  because  we  happen  to  be  a  State  Com- 
mission and  the  Buffalo  Commission  is  a  local  body;  the  two 
commissions  are  not  in  any  way  connected,  either  by  law  or 
usage,  and  neither  should  seek  to  trench  upon  the  powers 
and  duties  or  invade  the  domain  of  the  other. 

We  believe,  therefore,  that  section  91  of  the  Railroad  Law 
confers  upon  the  Public  Service  Commission  full  power  and 
authority  to  eliminate  grade  crossings  throughout  the  State, 
with  the  exception  of  such  municipalities  where  that  power 
and  duty  are  vested  in  some  local  body;  and  that  whenever 
there  is  a  conflict  between  the  provisions  of  a  general  law  and 
a  special  law  upon  the  same  subject,  it  seems  to  be  the  settled 
practice  of  the  courts,  in  the  absence  of  any  direction  to  the 
contrary,  to  give  precedence  to  the  special  law;  and  this 
course  is  adopted  by  this  Commission. 

These  views  necessarily  lead  to  the  conclusion  that  the 
Public  Service  Commission  has  neither  supervisory  nor 
appellate  jurisdiction  in  any  matter  involving  the  elimination 
of  existing  grade  crossings  in  the  city  of  Buffalo  specified  in 
chapter  358  of  the  laws  of  1911 ;  nor  can  this  Commission 
institute  or  review  proceedings  for  the  elimination  of  any 
such  grade  crossing  within  the  city  of  Buffalo,  where  there  is 
a  duly  constituted  Board  of  Grade  Crossing  Commissioners 
clothed  with  the  power  to  conduct  such  proceedings,  change 
the  character  of  crossings,  close  streets  or  alter  their  grades, 
and  adjust  the  expense  thereof. 

In  accordance  with  this  opinion,  let  an  order  be  entered 
dismissing  the  petition  herein. 
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In  the  Matter  of  Patrick  O'Dat  against  New  York  Tsle- 

PHONE  COBIPANY, 

Eespondent  ordered  to  extend  its  Williamsville  telephone  line  a  dis- 
tanoe  of  about  two  miles  to  connect  with  the  residences  of  complainant 
and  seven  other  prospective  subscribers  upon  stated  terms. 

Submitted  March  21,  1913.    Decided  April  16,  1913. 

Charles  F.  O'Connor  for  complainant 

B.  V.  Marye  and  Walter  F.  CroweU  for  respondent 

Decker,  Commissioner: 

Respondent's  line  is  constructed  within  about  two  miles  of 
complainant's  residence  which  is  located  about  four  miles 
east  of  Williamsville  on  the  Buffalo-Batavia  state  road.  The 
Pioneer  Telephone  Company's  line  now  ends  about  one  and 
one-half  miles  to  the  east  of  complainant's  residenca  Com- 
plainant applied  to  respondent,  New  York  Telephone  Com- 
pany, for  a  connection  with  its  line,  and  thereupon  respon- 
dent offered  to  make  the  connection  on  terms  described  as  fol- 
lows :  Complainant  to  pay  for  building  the  line  over  the  two 
miles  distance,  the  cost  being  estimated  at  $670,  and  there- 
after to  pay  an  annual  rental  charge  of  $66.  This  annual 
charge  is  made  up  by  taking  the  base  rate  for  the  Williams- 
ville exchange  telephone  service  which  is  $18,  and  adding 
thereto  a  mileage  charge  of  $48  which  is  equal  to  $6  per 
quarter  mile.  The  service  to  be  rendered  would  be  a  multi- 
party business  service.  With  this  connection  complainant 
would  receive  service  in  respondent's  Williamsville  exchange 
and  pay  a  5  cent  toll  rate  to  Buffalo  in  which  he  is  specially 
interested.  This  offer  so  made  by  respondent  would  give  it 
an  extension  of  line  for  two  miles  without  cost  and  an  annual 
charge  for  service  approximating  10  per  cent  of  the  cost  It 
is  fair  to  say,  however,  that  the  offer  was  based  entirely  upon 
the  assimiption  that  but  one  subscriber,  the  complainant, 
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would  use  the  line.  At  the  hearing  it  was  developed  that  at 
least  eight  snbscrihers  would  use  the  line,  and  that  an 
acceptable  guarantee  would  be  furnished  by  complainant 
covering  the  use  of  the  line  by  these  eight  subscribers  for  a 
period  of  not  less  than  three  years,  or  money  payment  equiv- 
alent to  the  amount  of  the  rates  which  would  be  paid  if  all  of 
said  subscribers  should  use  the  line.  This  is  concededly  a 
totally  different  situation,  and  one  which  should  and  must 
change  the  terms  on  which  the  connection  should  be  made. 
Respondent  has  a  number  of  multi-party  lines  upon  which  it 
serves  as  few  as  eight  subscribers  over  a  distance  of  two  miles 
or  more  and  for  which  service  it  charges  the  ordinary  multi- 
party base  rates.  Respondent  can  not  complain,  therefore,  if 
for  this  service  it  should  be  required  to  make  the  extension  as 
it  has  offered  to  do,  and  if  it  should  be  authorized  to  charge 
for  the  service  on  this  extended  line  its  Williamsville  base  rate 
of  $18  per  year  plus  a  mileage  charge  of  $2  per  quarter  mile^ 
or  $16  additional  per  year,  according  however  as  the  mileage 
may  be.  This  would  give  respondent  an  annual  charge  on  the 
two  miles  basis  of  $84  for  eight  subscribers  as  a  minimum, 
equal  to  a  total  of  $272.  This  should  be  fully  suiBcient  to 
provide  a  reasonable  return  upon  the  cost  of  the  line  and 
use  of  instruments  iafter  deduction  of  the  cost  of  operation 
including  maintenance. 

The  Pioneer  Telephone  Company  operates  to  the  east  and 
north  of  complainant's  residence,  with  its  central  exchange  at 
Clarence.  In  the  past  its  service  has  not  been  good.  Some 
of  its  lines  appear  to  be  overloaded.  The  farmers  along  the 
Buffalo  road  prefer  the  Williamsville  exchange  since  their 
markets  are  at  Williamsville  and  Buffalo.  The  toll  rate  for 
the  Williamsville  exchange  area  to  Buffalo  is  5  cents.  The 
Pioneer  Telephone  Company's  toll  rate  is  15  cents.  It  is  said 
to  be  contemplating  a  two-number  toll  service  to  Buffalo  for 
10  cents  keeping  a  particular  person  rate  in  effect  at  15  cents. 
The  objection  of  complainant  and  his  associates  to  the 
Pioneer  service  is  that  they  would  be  connected  with  the  Clar- 
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ence  exchange  and  they  would  have  to  use  the  poorer  service 
of  the  Pioneer  company  besides  paying  a  toll  rate  to 
Williamsville  and  a  toll  rate  to  Buffalo  which  is  now  three 
times  the  toll  rate  for  the  Williamsville  exchange. 

The  New  York  Telephone  Company  and  the  Pioneer  Tele- 
phone Company  have  a  traffic  agreement  under  which  con- 
nected service  is  provided  for  and  the  operation  by  the 
Pioneer  company  in  certain  territory  is  recognized,  but  any 
agreement  to  the  effect  that  the  Pioneer  company  shall  have 
a  monopoly  of  the  local  service  territory  east  of  the  New  York 
company's  present  line  is  disclaimed. 

The  Commission  is  of  the  opinion  that  respondent,  New 
York  Telephone  Company,  should  make  the  extension  upon 
the  filing  with  it  of  the  indemnity  bond  offered  by  com- 
plainant at  the  hearing  providing  for  at  least  eight  sub- 
scribers to  the  line  as  extended,  and  their  continuance  as  sub- 
scribers at  standard  rates  in  effect  for  a  period  of  at  least 
three  years.  If  for  any  reason  the  respondent  shall  arrange 
for  the  extension  of  line  to  be  made  by  the  Pioneer  Telephone 
Company,  respondent,  New  York  Telephone  Company,  should 
provide  for  the  use  of  the  line  connecting  with  its  Williams- 
ville exchange  by  complainant  and  his  associates  upon  the 
base  rate  of  $18  plus  $16  mileage  and  a  5  cent  toll  charge  to 
Buffalo.  Eespondent  should  be  at  liberty  to  work  out  the 
details  in  its  own  way. 

The  Commission  is  of  the  opinion  that  the  respondent.  New 
York  Telephone  Company,  should  make,  as  a  reasonable 
addition  to  its  line,  the  extension  along  or  near  the  Buffalo- 
Batavia  state  road  from  the  end  of  its  present  line  in  that 
vicinity  to  connect  with  complainant's  residence  on  that  road, 
and  at  least  seven  other  subscribers  located  on  or  near  that 
road  who  shall  previous  to  such  extension  by  respondent, 
individually,  or  by  complainant  and  one  or  more  of  said 
other  subscribers,  file  with  respondent  an  indemnity  bond 
covering  the  taking  by  said  subscribers  of  multi-party  line 
service  as  connected  with  respondent's  Williamsville  exdiange 


Digitized  by 


Google 


O'Day  v.  New  York  Telephone  Go.  839 

Vol.  III. 

for  a  period  of  three  years  at  a  rate  not  less  than  $18  per 
annum  as  a  base  rate  plus  $2  per  quarter  mile  as  line  mileage, 
and  such  further  charge  as  may  result  from  any  reasonable 
addition  to  the  base  rate  at  Williamsville  as  may  be  estab- 
lished hereafter  by  respondent  during  such  period  of  three 
years  for  subscribers  generally  in  the  Williamsville  exchange 
area;  provided  (1)  that  such  indemnity  bond  may  provide 
for  the  payment  of  the  full  amount  of  the  rentals  as  for  the 
eight  subscribers  by  a  less  number  of  subscribers  in  case  eight 
subscribers  shall  not  during  the  three  year  period  continu- 
ously take  the  service;  and  provided  (2)  that  respondent 
may  arrange  with  the  Pioneer  Telephone  Company  for  the 
making  of  such  line  extension  and  for  service  thereover  with 
direct  connection  for  complainant  and  such  other  subscribers 
with  the  Williamsville  exchange  of  respondent ;  and  provided 
(3)  that  the  toll  rate  charged  between  complainant's  and 
such  other  subscribers'  stations  and  the  city  of  Buffalo  shall 
not  exceed  the  toll  rate  between  Williamsville  and  Buffalo; 
that  complainant  should  furnish  the  said  indemnity  bond  to 
the  respondent  on  or  before  May  10,  1913,  and  that  upon  the 
filing  with  respondent  of  said  indemnity  bond  the  respondent 
should  proceed  promptly  with  the  said  extension  as  a  reason- 
able addition  to  its  line  and  put  the  same  in  operation  with 
the  service  as  hereinabove  provided  before  June  15,  1913. 

Order  will  be  entered  accordingly,  with  direction  therein 
that  respondent  shall  notify  the  Commission  on  or  before 
April  25,  1913,  whether  it  will  accept  and  obey  the  provisions 
of  the  order. 
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In  the  Matter  of  the  Petition  of  the  Vfllagb  of  Sbnica 
Fai.i.3  by  Augiwtns  S.  Hughes,  its  president,  under  section 
90  of  the  Railroad  Law,  for  a  determination  as  to  how  two 
streets  shall  cross  The  New  York  Central  and  Hudson 
Biver  Railroad  Company's  tracks  in  said  village. 

Although  it  ig  the  settled  policy  of  the  State  that  all  crossings  of 
railroad  tracks  by  public  highways  at  grade  should  be  eliminated  in 
the  interest  of  public  safety,  such  policy  is  not  violated  by  permitting 
a  street  in  the  outskirts  of  a  village  to  be  carried  across  a  single  rail- 
road trade  at  grade,  so  that  the  owner  of  all  the  property  on  the  other 
side  of  the  tracks^  into  which  there  is  to  be  no  extension  of  the  street 
for  public  use,  may  conveniently  reach  and  make  use  of  such  property. 

Inasmuch  as  the  railroad  company  objects  to  such  grade  crossing,  it 
is  not  unreasonable  to  impose,  as  a  condition  for  the  same,  that  the 
municipality  and  property  owner  benefited  by  such  grade  crossing  shall 
pay  the  expense  of  a  flagman  or  gates,  in  case  the  railroad  company  is 
required  to  furnish  or  maintain  the  same  at  said  crossing,  for  the  period 
of  ten  years. 

Decided  April  28,  1913. 

W.  H.  Hurley,  Corporation  Counsel,  for  the  Village  of 
Seneca  Falls,  petitioner. 

Augwdus  S.  Hughes,  President  of  the  Village  of  Seneca 
Falls,  in  person. 

Harris,  Beach,  Harris  &  Matson  (W.  A.  Matson,  of 
counsel)  for  The  New  York  Central  and  Hudson  River  Rail- 
road Company. 

HoDsoN,  Commissioner: 

Pursuant  to  the  provisions  of  section  90  of  the  Railroad 
Law,  the  Village  of  Seneca  Falls  has  presented  to  the  Public 
Service  Commission  its  petition,  asking  for  the  authority  of 
this  Commission  to  carry  Pine  and  Johnston  streets  in  the 
village  of  Seneca  Falls  at  grade  across  the  tracks  of  The 
New  York  Central  and  Hudson  River  Railroad  Company. 

It  appears  satisfactorily  from  such  petition  that  aU  the 
preliminary  requirements  of  the  statute  with  reference  to  the 


L 


Digitized  by 


Google 


VxLLAas  OF  SiBNEOA  Fajlls:    Obade  CBOSailTG     841 

Vol  III. 

layi]]g  out  of  Hxese  Btreeta  across  such  tracks  haye  been  taken 
by  and  on  behalf  of  said  Village;  both  of  such  streets  end  at 
their  easterly  termini  at  the  tracks  and  property  of  such 
railroad  company^  and  in  a  part  of  said  village  where  there  are 
vary  few  residences  or  buildings  of  any  kind ;  neither  of  said 
streets  has  ever  been  improved  at  this  pointy  and  there  has 
never  been  any  crossing  over  such  tracks,  or  either  of  them, 
except  at  Pine  street,  where  it  is  claimed  there  exists  a 
private  right  of  way  or  farm  crossing  in  continuation  of  that 
street  across  the  tracks ;  the  territory  on  the  southerly  side 
of  such  tracks,  embraced  within  produced  lines  of  the  con- 
tinuation of  such  streets,  and  also  on  the  easterly  and 
westerly  sides  of  such  lines  and  extending  southerly  from 
said  railroad  tracks  to  the  Seneca  canal,  consists  wholly  of 
private  property  now  belonging  to  Kumsey  and  Company  of 
said  village,  who  are  large  pump  manufacturers ;  the  present 
plant  of  Kumsey  and  Company  is  to  be  taken  over  for  the 
improvements  and  extension  of  the  Earge  Canal  through  such 
village,  and  said  firm  has  procured  this  tract  of  land  on  the 
southerly  side  of  the  railroad,  which  is  now  entirely  unim- 
proved and  vacant  but  upon  which  they  intend  to  erect  a 
large  manufacturing  establishment  which  will  employ  at  least 
three  hundred  people  from  the  start 

The  petition  in  this  case  is  made  on  behalf  of  the  munici- 
pal authorities,  and  specifically  asks  the  Commission  to 
authoriee  said  Pine  and  Johnston  streets  to  be  carried  across 
said  railroad  tracks  at  grade ;  urging  that  any  other  crossing 
of  said  tracks  would  be  impracticable  because  of  the  grade 
which  would  be  required  in  the  construction  of  either  a 
subway  or  overhead  crossing;  and  the  petitioner  goes  so  far 
as  to  assert  that  unless  a  grade  crossing  shall  be  allowed  and 
ordered  by  this  Commission  the  said  land  now  owned  by 
Bumsey  and  Company  would  be  valueless  to  them,  and  the 
village  might  be  deprived  of  the  benefits  of  one  of  its  prin- 
cipal industries;  this  strong  position  taken  by  the  village 
authorities  was  supplemented  and  strengthened  by  the  presi- 
dent of  Humsey  and  Company  at  the  hearing  which  was 
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recently  had  in  this  case  at  Seneca  Falls;  he  stated  to  the 
Commission  that  he  had  conferred  with  the  operating  departr 
ment  of  The  New  York  Central  and  Hudson  Biver 
Railroad  Company^  the  division  superintendent  and  one  or 
two  other  ofKcials^  who  together  looked  oyer  the  proposed 
crossing,  and  agreed  with  Rumsey  and  Company,  both 
verbally  and  in  writing,  that  there  would  be  no  opposition 
on  the  part  of  The  New  York  Central  and  Hudson  River 
Railroad  Company  to  a  grade  crossing  at  that  point,  but  that 
when  the  matter  came  up  before  the  village  authorities  in 
the  preliminary  proceedings  to  extend  such  streets  across  the 
tracks  the  railroad  company  appeared  and  refused  to 
recognize  the  statement  made  by  the  officers  mentioned,  and 
then  opposed  the  grade  crossing  as  it  did  on  the  hearing 
before  this  Commission.  The  president  of  Rumsey  and 
Company  further  stated  to  the  Commission  on  such  hearing 
that  if  a  grade  crossing  is  not  authorized  the  company 
would  not  utilize  the  land  for  its  plant,  but  would  leave  it 
as  it  now  is,  entirely  unimproved;  it  further  appeared  on 
said  hearing  that  this  property  is  the  only  available  tract  in 
the  village  within  a  reasonable  distance  of  the  homes  of  the 
majority  of  the  workmen  who  are  now  employed  by  Rumsey 
and  Company ;  they  are  mechanics  and  own  their  own  homes 
and  now  live  within  a  convenient  distance  of  the  proposed 
plant;  the  president  then  stated  to  the  Commission 
emphatically,  that  by  reason  of  the  heavy  loads,  consisting  of 
many  tons  of  iron,  which  it  would  be  necessary  to  haul  both 
ways,  a  subway  with  a  grade  of  6  per  cent,  or  any  other 
considerable  grade,  would  be  prohibitive  as  being  too  expul- 
sive for  them  to  use,  and  that  if  a  grade  crossing  is  not 
authorized  by  this  Commission,  no  crossing  of  any  kind  be 
authorized. 

At  the  hearing  the  railroad  company  appeared  in  opposi- 
tion to  this  plan,  and  proposed  a  subway  construction  in 
continuation  of  Johnston  street,  which  according  to  the  plan 
presented  by  it  would  involve  a  6  per  cent  grade  from 
Johnston  street  into  the  subway,  by  carrying  Johnston  street 
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thirty  or  forty  feet  west  of  its  present  line,  in  order  to  gain 
the  benefit  of  a  depression  in  the  land  at  that  point;  this 
crossing  with  a  subway  would  cost  about  $25,000,  the  expense 
of  which  the  railroad  company  is  willing  to  share,  as  the  law 
provides;  but  the  village  authorities  have  not  receded  from 
their  position  that  a  crossing  at  grade  would  cost  substantially 
nothing,  and  under  all  the  circumstances  would  be  the  most 
feasible  and  convenient  crossing  for  all  parties  concerned. 

Thus  the  question  is  squarely  presented  to  this  Oommis- 
fiion,  as  to  whether  or  not  a  crossing  of  these  railroad  tracks 
at  grade  shall  be  authorized,  in  the  face  of  the  well  known 
policy  of  the  State,  that  all  crossings  of  railroad  tracks  by 
public  highways  at  grade  are  dangerous,  and  should  be  elimi- 
nated in  the  interest  of  public  safety,  and  as  fast  as  funds 
can  be  provided  for  that  purpose. 

But  it  must  be  borne  in  mind  that  a  far  different  situation 
is  here  presented  than  is  comprehended  in  the  statement  just 
made;  these  two  streets  in  question  now  end  at  the  railroad 
tracks,  or  at  the  property  of  the  railroad  company;  the 
Village  of  Seneca  Falls  has  conducted  proceedings  to  carry 
them  across  the  tracks,  but  no  farther;  there  are  no  streets 
after  crossing  the  tracks;  all  the  property  there  is  private, 
and  no  streets  have  either  been  laid  out  or  projected,  and 
none  ever  will  be  built,  because  the  whole  tract  is  to  be  used 
by  Rumsey  and  Company  for  their  business ;  and  these  streets, 
if  carried  across  the  tracks,  will  be,  for  that  distance,  solely 
for  the  use  and  accommodation  of  Rumsey  and  Company, 
their  teams  and  their  employees,  and  they  probably  never  will 
be  generally  used  by  the  public  as  highways ;  everybody  and 
every  interest,  citizens  and  officials,  within  the  village  of 
Seneca  Falls,  except  the  railroad  company,  asks  this  Com- 
mission to  permit  Rumsey  and  Company  to  obtain  access  to 
their  property  over  the  stub  ends  of  these  two  streets,  for 
their  own  private  use;  but  even  if  these  streets  continued 
beyond  the  tracks  in  a  southerly  direction  and  were  generally 
traveled  by  the  public,  that  would  not  make  the  crossings 
particularly  dangerous,  because  this  railroad  consists  of  but 
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one  track  at  these  points,  and  only  eighteen  trains,  all  told 
and  of  all  kinds,  pass  over  them  both  ways  during  the  period 
of  twenty-foTiT  hoars. 

It  is  claimed  by  Kumsey  and  Company  that  they  now 
possess  the  right  to  cross  the  tracks  at  Pine  street,  pursuant 
to  some  conveyance  or  proceedings  which  gave  them  a  farm 
crossing  at  that  point ;  and  their  president  announced  to  the 
sitting  commissioner  at  the  hearing,  as  did  also  the  petitioner, 
that  they  would  be  satisfied  to  have  this  Commission  deny 
the  petition  as  to  Pine  street,  and  rest  their  claim  solely 
for  a  grade  crossing  at  Johnston  street 

Under  all  the  circumstances  of  this  case,  we  are  of  the 
opinion  that  no  principle  of  settled  public  policy  will  be 
violated  by  permitting  Johnston  street  to  be  carried  across 
the  tracks  of  the  railroad  at  grade,  so  that  the  owner  of  all 
the  property  on  the  other  side  of  the  tracks,  into  which  there 
is  to  be  no  extension  of  the  street  for  public  use,  may  con- 
veniently reach  and  make  use  of  such  property. 

But  we  also  believe  that,  in  granting  this  permission,  due 
regard  should  be  had  for  the  rights  and  interests  of  the  rail- 
road company  with  respect  to  the  maintenance  of  such  grade 
crossing  in  the  future ;  for  we  are  not  unmindful  of  the  fact 
that  after  such  grade  crossing  is  installed,  the  local  authorities 
of  Seneca  Falls  would  have  the  right  under  section  58  of  the 
Eailroad  Law  to  invoke  the  order  of  this  Commission  to 
require  the  railroad  company  to  station  a  flagman  or  erect 
and  maintain  gates  thereat,  which  order  would  be  m^anif  estly 
unfair,  in  view  of  the  present  attitude  of  the  railroad  com- 
pany in  regard  to  the  crossing,  and  its  willingness  to  partici- 
pate in  the  large  expense  of  a  subway  crossing  which  it 
favors.  This  phase  of  the  matter  has  been  the  subject  of  some 
discussion  and  correspondence  since  the  hearing  between  the 
Commission  and  the  petitioner,  and  there  have  been  lodged 
with  the  Commission  formal  declarations  on  the  part  of  the 
village  authorities  and  Rumsey  and  Company,  that  neither 
of  them  will,  within  the  period  of  ten  years,  require  the 
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protection  at  this  crossing  which  is  contemplated  by  section 
53  of  the  Railroad  Law. 

We  therefore  conclude  that  the  prayer  of  the  petition 
herein,  in  so  far  as  it  asks  for  a  crossing  at  Pine  street,  be 
denied,  but  that  a  crossing  at  grade  be  permitted  at  Johnston 
street,  in  the  manner  and  with  such  safeguards  as  is  provided 
by  the  Railroad  Law  of  the  State,  upon  the  express  provision 
and  condition  that,  in  case  either  the  Village  of  Seneca  Falls 
or  said  Rumsey  and  Company  shall,  during  the  period  of  ten 
years  from  the  date  of  the  granting  of  the  order  herein, 
institute  any  proceedings  to  require  The  New  York  Central 
and  Hudson  River  Railroad  Company,  its  successors  or 
assigns,  to  station  a  flagman  or  erect  and  operate  gates  at 
said  crossing;  and  in  case  said  railroad  company,  its  succes- 
sors or  assigns,  shall,  within  such  period  of  ten  years,  be 
required  by  any  competent  and  lawful  authority  to  station 
such  flagman,  or  erect,  maintain,  and  operate  gates  at  such 
crossing,  the  expense  thereof,  for  any  part  of  said  period  of 
ten  years,  shall  be  assumed  and  paid,  jointly  and  severally, 
by  the  said  Village  of  Seneca  Falls  and  Rumsey  and 
Company. 
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In  the  Matter  of  the  Complaint  of  J.  L.  Crandall  against 
Utica  and  Mohawk  Valley  Railway  Company. 

Although  reapondent'B  intersecting  Blandina  Street  and  South  Street 
lines  in  Utica  for  the  greater  distance  parallel  each  other  and  are 
separated  by  a  distance  of  about  1360  feet,  under  section  181  of  the 
Eailroad  Iaw  it  is  the  duty  of  the  respondent  to  provide  transporta- 
tion between  said  lines  at  a  five  cent  fare  for  a  continuous  ride;  and 
in  its  operating  practice  whereby  passengers  riding  from  one  line  to 
the  other  are  required  to  change  cars,  such  passengers  must  be  trans- 
ferred by  respondent  at  a  single  fare  under  suitable  regulation  con- 
fining use  of  the  transfer  practically  to  the  next  car  moving  from  the 
point  of  intersection  except  as  such  rule  may  be  necessarily  varied 
to  provide  adequate  transportation  facilities  for  transferred  passengers. 

Decided  March  4,  1913.     Amended  opinion  May  7,  1913. 

F.  K.  Keman  for  respondent. 

Decker,  Commissioner: 

Complainant  prays  that  respondent  be  required  to  issue 
transfers  between  its  Blandina  Street  line  and  its  South 
Street  line,  so  called,  both  of  which  are  operated  by  respond- 
ent within  the  city  of  Utica.  These  lines  for  the  greater 
distance  parallel  each  other  at  a  distance  apart  according 
to  respondent's  calculation  of  approximately  1360  feet.  The 
Blandina  Street  line  runs  westerly  on  Blandina  street  about 
one  and  a-half  miles.  The  South  Street  line  runs  westerly  on 
South  street  a  somewhat  shorter  distance,  thence  northerly  for 
a  short  distance  on  Steuben  street,  Hopper  street,  and  Union 
street  to  an  intersection  with  the  Blandina  Street  line,  the 
whole  distance  of  the  South  Street  line  to  &aid  intersection 
being  about  one  and  one-third  miles.  There  are  extensions 
of  the  lines  above  described  to  other  parts  of  the  city. 
Respondent  issues  transfers  between  its  lines  in  Utica  except 
as  between  the  Blandina  Street  line  and  the  line  on  South 
street:  that  is  to  say,  it  issues  transfers  except  where  the 
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ride  on  the  transfer  would  bring  the  passenger  back  in  a 

direction  toward   the  starting  point  of  his  ride.     If  the 

South  Street  and  Blandina  Street  lines  were  joined  on  the 

east  as  they  are  on  the  west,  a  belt  line  would  be  formed, 

and  the  one  fare  would,  as  respondent  admits,  cover  the 

full  ride  around  the  belt.    Respondent's  principal  objection 

to  a  five  cent  fare  with  a  transfer  to  the  South  Street  line, 

or  in  the  reverse  direction  with  a  transfer  to  the  Blandina 

Street   line,    is   that   with   the   short   distance   intervening 

between  the  lines,  about  a-quarter  of  a  mile,  the  passenger 

living  between  the  two  lines  or  near  either  would  be  able 

to  ride  for  one  fare  from  a  given  point  on  either  line  to  an 

opposite  point  on  the  other  line  and  thus  accomplish  what 

in  its  view  is  a  double  ride  for  one  fare  with  only  a  short 

walking  distance  for  the  passenger. 

This  case  is  subject  in  its  determination  to  the  application 

of  section  181  of  the  Railroad  Law.     No  question  of  fact 

or  general  question  as  to  the  reasonableness  or  justice  of 

respondent's  regulation  whereby  the  transfer  is  denied,  is 

involved  in  the  case.    We  have  simply  to  determine  whether 

section  181  of  the  Railroad  Law  applies  to  the  operation 

here  described.    The  part  of  that  section  material  here  reads 

as  follows: 

» 
No  corporation  operatinr  a  railroad  shall  charge  any  passenger  more 

than  tiYe  cents  for  one  continuous  ride  from  any  point  on  its  road  to 

any  other  point  thereof  or  any  connecting  branch  thereof  within  the 

limits  of  any  city.    Not  more  than  one  fare  shall  be  charged  within  the 

limits  of  any  city  for  passage  over  the  main  line  of  road  and  any 

branch  thereof. 

It  will  be  observed  that  the  rule  stated  is  not  qualified  by 
direction  or  by  location  of  lines.  Subject  solely  to  the 
specification  tKat  a  "  continuous  ride "  is  the  basis  of  the 
legislative  prohibition,  it  is  plainly  the  duty  of  the  respond- 
ent to  provide  transportation  at  the  five  cent  fare  between 
any  point  on  Blandina  street  and  any  point  on  South  street 
which  is  reached  by  its  operated  railway  lines  in  the  city 
of  TJtica.     The  word  "continuous''  as  used  in  the  statute 


Digitized  by 


Google 


848    Crandall  v.  Utica  and  Mohawk  V.  Rt.  Co. 

p.  S.  a,  2d  D. 

excludes  the  idea  of  a  l»oken  journey  or  of  two  distinct  rides. 
The  carrier  is  not  oompdlable  under  tke  statute  to  afford 
two  rides  instead  of  one  continuous  ride,  or  to  permit  a 
stojH>ver  on  a  transfer  from  one  line  to  the  other  which 
would  accomplish  that  result.  Its  right  to  run  a  througli 
car  over  both  lines  with  a  fire  cent  fare  between  Ae  termini 
must  be  conceded.  Its  right  to  require  a  passenger  at  the 
intersecting  point  to  take  immediately  a  waiting  car  upon 
the  other  line  is  not  to  be  denied.  Its  authority  to  put  a 
time  limit  upon  the  use  of  the  transfer  sufficient  to  enable 
the  passenger  at  all  times  to  use  the  next  car  over  the  line 
shown  upon  the  transfer  must  be  recognized. 

The  Public  Service  Commissions  Law  in  section  4> 
contains  a  somewhat  similar  provision  in  relation  to  continu- 
ous riding  over  two  separately  operated  lines  in  the  same 
city  where  the  companies  have  entered  into  a  contract  for 
through  service.  Section  1566  of  the  Penal  Law,  rdating 
to  the  improper  use  of  transfers  by  passengers,  supports  the 
view  that  the  passenger  is  entitled  to  a  continuous  ride, 
and  that  the  passenger  is  not  entitled  to  demand  other  than 
what  is  practically  a  continuous  service  according  as  chang- 
ing of  cars  shall  provide.  Bull  t.  N.  Y.  C.  By.  Co,  192 
K  Y.  36,1,  and  ^Yeher  v.  R.  S.  &  E.  R.  Co.  145  A.  D.  84, 
may  be  regarded  as  tending  to  confinn  the  view  here 
expressed. 

Since  the  foregoing  was  written  and  an  order  issued 
requiring  the  respondent  to  afford  a  continuous  ride  at  one 
five  cent  fare  between  points  on  its  Blandina  Street  line  and 
points  on  its  South  Street  line,  the  Commission,  hy  argu- 
ment upon  respondent's  application  for  rehearing,  has  had  ita 
attention  called  to  the  decision  of  the  Court  of  Appeals  in 
KeUy  V.  N.  Y.  City  Ry.  Co.  192  N.  Y,  97,  wherein  it  was 
held,  construing  the  then  section  104  of  the  Railroad  Law, 
that  the  defendant,  operating  a  system  of  atreet  railways 
in  New  York  city,  was  satisfying  the  reasonable  require- 
ments of  that  section  by  limiting  its  transfer  regulations  to 
the  right  to  ride  north  or  south  in  New  York  [Manhattan] 
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with  a  transfer  to  any  crosstown  line,  and  vice  versa  to  ride 
crosstown  with  a  transfer  to  any  north-  or  southbound  line. 
The  court  finds  distinctly  that  extending  the  transfer  priv- 
ilege further  would  enable  a  passenger  to  accomplish  a  round 
trip  for  the  one  fare. 

(Section  104  of  the  Raiboad  Law  was  carried  over  in  1910 
into  the  Public  Service  Commissions  Law,  and  reads  as 
follows: 

Until  and  except  as  the  public  serrice  commission  shall  otherwise 
prescribe  as  to  any  street  railroad  corporation  or  corporations  pur- 
suant to  the  provisions  of  this  chapter,  erery  street  surface  railroad 
corporation  entering  into  a  contract  with  another  such  corporation  as 
provided  in  section  seventy-eight  of  the  railroad  law  shall  carry  or 
permit  any  other  party  thereto  to  carry  between  any  two  points  on 
the  railroads  or  portions  thereof  embraced  in  such  contract  any  pas- 
senger desiring  to  make  one  continuous  trip  between  such  points  for 
one  single  fare,  not  higher  than  the  fare  lawfully  chargeable  by  either 
of  such  corporations  for  an  adult  passenger.  Every  such  corporation 
shall  upon  demand,  and  without  extra  charge,  give  to  each  passenger 
paying  one  single  fare  a  transfer  entitling  such  passenger  to  one 
continuous  trip  to  any  point  or  portion  of  any  railroad  embraced  in 
such  contract,  to  the  end  that  public  convenience  may  be  promoted  by 
the  operation  of  the  railroads  embraced  in  such  contract  substantially 
as  a  single  railroad  with  a  single  rate  of  fare.  For  every  refusal  to 
comply  with  the  requirements  of  this  subdivision  the  corporation  so 
refusing  shall  forfeit  fifty  dollars  to  the  aggrieved  party.  The  pro- 
visions of  this  subdivision  shall  only  apply  to  railroads  wholly  within 
the  limits  of  any  one  incorporated  ciby  or  village. 

Section  181  of  the  Railroad  Law  was  enacted  in  1910  and 

the  essential  part  is  quoted  above,  but  it  is  quoted  in  full 

below  for  the  purpose  of  comparison: 

No  corporation  constructing  and  operating  a  railroad  under  the 
provisions  of  this  article,  or  of  chapter  two  hundred  and  fifty^two  of 
the  laws  of  eighteen  hundred  and  eighty-fovr,  shall  charge  any  pas- 
senger more  than  five  cents  for  one  coatinuous  ride  from  amy  point 
on  its  road,  or  on  any  road,  line  or  branch  operated  by  it,  or  under 
its  control,  to  any  other  point  thereof,  or  any  connecting  branch 
thereof,  within  the  limits  of  any  incorporated  city  or  village.  Not 
more  than  one  fare  »hall  be  charged  within  the  limita  of  any  such  city 
or  village,  for  posaage  over  the  main  line  of  road  and  any  branch  or 
extension  thereof  if  the  right  to  construct  such  branch  or  extension 
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shall  have  been  acquired  under  the  provisions  of  such  chapter  or  of 
this  article;  except  that  in  any  city  of  the  third  class,  or  incorporated 
village,  it  shall  be  lawful  for  such  corporation  to  charge  and  collect 
as  a  maximum  rate  of  fare  for  each  passenger,  ten  cents,  where  such 
passenger  is  carried  in  a  car  which  overcomes  an  elevation  of  at  least 
four  hundred  and  fifty  feet  within  a  distance  of  one  and  a-half  miles. 
This  section  shall  not  apply  to  any  part  of  any  road  constructed  prior 
to  May  sixth,  eighteen  hundred  and  eighty-four,  and  then  in  operation, 
unless  the  corporation  owning  the  same  shall  have  acquired  the  right 
to  extend  such  road,  or  to  construct  branches  thereof  under  such  chap- 
ter, or  shall  acquire  such  right  under  the  provisions  of  this  article,  in 
which  event  its  rate  of  fare  shall  not  exceed  its  authorized  rate  prior 
to  such  extension.  The  legislature  expressly  reserves  the  right  to 
regulate  and  reduce  the  rate  of  fare  on  any  railroad  constructed  and 
operated  wholly  or  in  part  under  such  chapter  or  under  the  provisions 
of  this  article;  and  the  public  service  commission  shall  possess  the 
same  power,  to  be  exercised  as  prescribed  in  the  public  service  com- 
missions law. 

Section  104  referred  to  roads  operated  under  contract 
Section  181,  which  takes  its  place  in  the  Railroad  Law, 
applies  to  any  corporation  and  fixes  the  fare  at  five  cents  over 
the  main  line,  or  any  road,  line,  or  branch  under  control  of 
the  corporation,  or  any  connecting  branch  thereof.  With 
two  or  more  roads  embraced  in  one  operating  contract,  the 
old  section  104  speaks  of  the  operation  of  said  roads  as 
"  a  single  railroad  with  a  single  rate  of  fare  ".  Section  104 
used  the  words  "  continuous  trip  "  while  the  present  section 
[181]  uses  the  words  "continuous  ride". 

In  the  Kelly  case,  the  situation  presented  was  really 
the  general  system  of  transfers  for  New  York  city  where  the 
north  and  south  lines  are  very  long  and  the  crosstown  lines 
are  relatively  very  short  What  may  be  reasonable  as 
applied  to  New  York  city,  where  there  were  then  667 
transfer  points  and  now  doubtless  many  more,  might  be 
decidedly  unreasonable  as  applied  to  a  city  like  Utica  with 
radiating  lines  and  very  few  points  of  transfer. 

After  carefully  reading  the  Kelly  decision  and  the  history 
of  the  case  in  the  appeal  book,  we  are  satisfied  that  it  ought 
not  to  be  held  controlling  in  all  cases  arising  in  cities  or 


Digitized  by 


Google 


Crandali/  v.  Utica  and  Mohawk  V.  Ry.  Co.      851 

Vol.  III. 

incorporated  villages  throughout  the  iState.  The  Kelly  case 
was  decided  by  the  Municipal  Court  of  New  York  City, 
Borough  of  the  Bronx,  in  favor  of  the  company.  The  judg- 
ment  was  reversed  by  the  Appellate  Term,  with  allowance  of 
appeal  to  the  Appellate  Division,  which  reversed  the 
Appellate  Term,  and  then  followed  the  appeal  to  the  Court 
of  Appeals.  The  appeal  book  includes  the  testimony  of 
Mr.  Oren  Root,  defendant's  witness,  which  describes  the 
whole  New  York  city  transfer  system  as  it  then  existed, 
containing  also  this  statement:  "  If  we  were  obliged  to  give 
the  transfer  demanded  by  the  passenger,  he  could  travel  at 
will  to  the  most  extreme  northerly  end  of  the  island,  across 
any  crosstown  line,  and  re-transfer  again  to  any  longitudinal 
line  that  he  might  elect  and  thus  make  a  round  trip  for  a 
single  fare."  The  witness  also  testified  that  the  configura- 
tion of  the  island  of  Manhattan  "  is  unique,  and  the  fact 
that  it  is  so  narrow  and  that  the  business  is  concentrated  in 
a  comparatively  compact  territory,  makes  it  peculiarly 
applicable  to  the  situation  on  Manhattan  Island,  that  is  the 
opportunities  for  the  return  ride  to  the  point  of  embarkation 
without  any  inconvenience  to  the  passenger  ".  The  witness 
further  distinguished  the  Manhattan  situation  from  that 
existing  in  Brooklyn.  The  plaintiff  by  walking  a  short  block 
could  have  reached  his  stated  destination  for  one  fare.  It  is 
plain  that  with  the  longitudinal  lines  and  numerous  cross- 
town  lines  a  passenger  by  selecting  a  proper  line  for  starting 
the  ride  could  reach  almost  any  destination  besides  the 
starting  point  for  the  one  fare.  So,  very  plainly,  the  great 
consideration  before  the  courts  in  the  Kelly  case  was  the 
general  transfer  system  in  the  Borough  of  Manhattan  and 
the  breaking  down  of  that  system  if  plaintiff's  contention 
should  be  sustained,  with  the  result  that  actual  round  trips 
to  the  exact  point  of  original  entry  upon  the  first  car  taken 
would  be  possible. 

It  is  evident  both  from  the  language  of  old  section  104 
and  the  present  section  181  that  in  each  section  two  points 
are  in  contemplation.     In  the  latter,  the  continuous  trip  is 
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from  "  any  point  to  any  other  point  "•  The  language  of  the 
law  itself  therefore  precludes  any  idea  that  a  round  trip  f rcsn 
one  point  back  to  that  same  point  is  therd^y  required  for 
five  cents. 

In  this  case,  respondent  may  have  a  pass^iger  from  the 
extreme  easterly  end  of  its  Blandina  Street  line  with  an 
intended  destination  involving  a-quarter  of  a  mile  ride  on  the 
parallel  South  Street  line.  Such  a  passenger  can  certainly 
demand  a  through  ride  for  five  cents  without  being  subject 
to  the  charge  of  seeking  a  round  trip  for  five  cents.  It  is 
not  to  be  conceived  that  passengers  as  a  general  rule  would 
ride  over  these  parallel  lines  to  the  point  opposite  the  starting 
point  and  walk  more  than  a  quarter  of  a  mile  in  order  to 
avoid  paying  a  second  five  cent  fara  There  may  be  a  few 
who  would  so  do,  but  that  is  incidental  to  the  location  of  the 
lines  as  chosen  by  respondent  or  its  predecessor.  It  is 
possible  that  a  few  persons  living  between  the  two  lines 
could  walk  to  one  line,  ride  to  the  point  of  transfer,  enter  a 
second  car  and  ride  on  the  other  line  to  a  point  opposite  his 
residence,  for  the  one  fare.  But  the  niunber  of  such  persons 
must  be  comparatively  few,  and  the  thought  excludes  the 
many  who  live  along  each  line  or  on  the  outside  of  the 
territory  lying  between  the  parallel  lines. 

If  there  were  a  canal  or  deep  gorge  between  the  Blandina 
Street  and  South  Street  lines,  respondent's  present  conten- 
tion would  not  be  made.  Section  181  of  the  Railroad  Law 
has  general  application,  and  the  section  is  not  to  be  con- 
strued to  apply  or  not  apply  because  of  respondent's  fear 
that  a  few  passengers  would  take  two  distinct  rides  for  five 
cents.  It  is  the  privilege  of  respondent,  as  above  stated,  to 
confine  the  riding  privilege  of  the  person  holding  the  transfer 
to  the  next  intersecting  car,  and  respondent  may  so  arrange 
the  running  time  of  its  cars  that  connection  will  be  made 
at  the  point  of  intersection  between  the  two  lines  with  little 
or  no  loss  of  time.  If  for  any  operating  reason  it  does  not 
see  fit  to  do  that,  the  public  should  not  be  restricted  to  half 
a  ride  or  to  the  payment  of  two  fares  for  what  the  law 
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apparently  provides  shall  be  rendered  for  ona  If  the 
Blandina  Street  line  and  the  South  Street  line  ran  on 
parallel  streets  a  block  apart,  these  two  lines  might  well  be 
considered  as  presenting  a  unique  situation  to  which  section 
181  of  the  Eailroad  Law  was  not  intended  to  apply,  since 
they  would  be  so  close  together  that  in  a  case  of  every 
passenger  a  round  trip  back  to  the  starting  point  for  five 
cents  would  in  actual  practice  result.  The  same  reasoning 
indicates  the  application  of  the  law  in  a  case  where  the  two 
lines  are,  as  in  this  one,  more  than  a-quarter  of  a  mile  apart. 

The  distinction  between  the  New  York  city  [Manhattan] 
situation  in  the  Kelly  case  and  that  shown  here  is  obvious, 
and  we  hold  that  the  Kelly  case  does  not  govern  in  this 
proceeding. 

It  must  be  concluded  that  under  section  181  of  the  Eail- 
road Law  respondent  must  transfer  passengers  between  its 
Blandina  and  South  Street  lines  upon  single  fare  of  five 
cents,  but  that  in  so  doing  it  may  and  should  establish  and 
enforce  such  regulation  covering  the  transfer  as  will  confine 
its  use  practically  to  the  next  car  moving  from  the  point  of 
intersection  over  the  transfer  line,  except  as  such  rule  may 
be  necessarily  varied  to  provide  adequate  transportation 
facilities  for  transferred  passengers. 

By  appropriate  proceedings  and  with  the  consent  of  this 
Commission  the  respondent  company  has  been  merged  with 
New  York  State  Railways,  and  order  in  this  case  has  been 
directed  against  New  York  State  Railways  as  successor  to 
Utica  and  Mohawk  Valley  Railway  Company. 

Respondent's  application  for  rehearing  should  be  denied, 
and  the  order  entered  herein  on  March  4,  1913,  be  made 
effective. 
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6.  By  applying  for  two  franchises  contemporaneously,  and  accepting  and 
constructing  its  line  under  both,  an  electric  railroad  company  is  bound  by 
the  fare  condition  in  either  franchise  as  part  of  its  line.  Charles  E.  White- 
house  T.  The  New  York  and  Long  Island  Traction  Company.     410 
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7.  Terms  of  fraBchlae  relating  to  f&re  condltlonB  construed.  B4iuHm  G. 
Wright  et  ah  t.  The  New  York  mmd  Long  I$lamd  TraeHon  Compomv.    41i8 

8.  The  receivers  of  a  street  rallw«y  company  are  subject  to  tbe  Jurisdic- 
tion and  superrlsioB  of  the  Commission,  and  have  no  power  to  diBcontlnoe 
operations  without  the  consent  of  the  Commission.  Matter  of  the  DUeem^ 
tinmanoe  of  Operation  of  the  Cayuga  Heights  lAne  of  the  Ithaca  Street  Reit- 
way.     442 

9.  (a)  The  form  of  commutation  ticket. 

(5)  The  characteristics  which  dilFerentlate  commutation  tickets  fkiom  other 
forms  of  reduced  fare  tickets.  Board  of  Trustees  of  the  Village  of  LaSaUs 
T.  Jntermatiomal  Raiiwaw  Oompamp.     4j61 

Express  Companies. 

(a)  A  carrier's  practice  of  transporting  bakers'  products  at  net  weight 
Is  not  a  reason  for  compelling  it  to  extend  tbe  net  weight  principle  to  any 
other  particular  kind  of  traffic  unless  it  competes  with  other  bakers'  products. 

(b)  Rates  on  laundry  found  excessive  and  ordered  reduced.  Frank  A. 
Sherwood  v.  National  Express  Company.    376 

Fares,  Paaaenger. 

1.  The  existence  of  excursion  and  commutation  rates,  and  tiiie  sale  of 
mileage  books  at  a  less  price  than  the  gcnetal  level  of  the  rate  per  ndle,  do 
not  Justify  a  finding  that  that  general  level  is  excessive  and  unreasonable 
M,  J.  Whcdon  v.  The  New  York  Central  and  Hudson  River  Raiiread  Oompmny 
and  Buffalo,  Lockport  and  Rochester  Railway  Company.     135 

2.  Ten-cent  fare  for  3.49  miles  held  not  unreasonable,  If  five-cent  school 
commutation  tickets  are  put  in  by  the  railroad  company.  Residents  of 
Vicinity  of  and  between  Waverly  and  Chemung  v.  Elmira,  Coming  and 
Waverly  Railway.     212 

3.  A  charge  by  Interurban  railroad  of  15  cents  for  distances  of  5.71  miles 
and  5.84  miles,  and  10  cents  for  2.25  miles,  held  unreasonable  and  discrim- 
inatory as  compared  with  average  rate  of  fare  charged  by  the  company,  and 
same  should  be  reduced  to  10  cents  and  5  cents  respectively.  Brightford 
Heights  Land  Company  et  al.  v.  Rochester,  Syracuse  and  Eastern  Railroad 
Company.     364 

4.  Held  that  there  Is  no  provision  in  any  of  the  franchises  submitted 
which  requires  a  fare  of  not  exceeding  5  cents  between  Hempstead  and 
Belmont  Park.  Emil  Stcding  v.  The  New  York  and  Long  Island  Traction 
Company.     868 

5.  A  round-trip  fare  of  15  cents  between  Syracuse  and  Stop  4  outside  of 
Syracuse,  a  distance  of  3H  miles,  held  not  Justified,  and  10  cent  round-trip 
fare  ordered  restored.  Bmiployces  of  Haleomh  Steei  Compmny  v.  Syracuse, 
Lake  Shore  and  Northern  Railroad  Company,     872 

6.  Round-trip  tickets  for  20  cents  between  Syracuse  terminal  and  Long 
Branch  ordered  sold  for  use  during  thirty  days  between  May  1st  and  Sep- 
tember 30th.  Single-trip  cash  fare  of  15  cents  between  Stop  1  (within 
Syracuse)  and  Long  Branch,  a  distance  of  5.6  miles,  held  unreasonable, 
and  ordered  not  to  exceed  10  cents.  Residents  of  Syracuse  y.  Syracuse,  Lake 
Shore  and  Northern  Railroad  Company.     408 

7.  Fare  of  10  cents  for  a  distance  of  3.39  miles  held  unreasoaablev  and 
ordered  not  to  exceed  5  cents.  H.  Freeman  Johnson  et  al.  t.  Byracuss, 
Lake  Shore  and  Northern  Railroad  Company.    407 
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8.  Bj  applying  for  two  franchises  contemporaneously,  and  accepting  and 
constructing  its  line  under  both,  an  electric  railroad  company  is  bound  by 
the  fare  condition  in  either  franchise  as  part  of  its  line.  Chariea  E»  White- 
Ao«a«  T.  The  New  York  and  Long  Island  Tmoiion  Company,     410 

9.  Terms  of  franchise  relating  to  fare  conditions  construed.  Bdtoin  0-. 
Wright  et  a{.  v.  Tfte  New  York  and  Long  leland  Traction  Company.     418 

Franchise. 

1.  The  exercise  of  a  franchise  granted  for  a  town  at  large  and  exercised 
in  only  part  of  it  does  not  necessarily  preSmrpt  the  territory  in  all  other 
parts  of  the  town  to  the  extent  of  barring  out  all  other  lighting  companies 
from  exercising,  in  localities  not  actually  occupied,  franchises  properly 
granted.     Petition  of  Patchogue  Electric  Light  Company.     254 

2.  (c)  Right  of  an  electric  light  corporation  supplying  current  within  a 
municipality  without  a  franchise,  but  claiming  that  it  is  so  doing  without 
violating  any  provision  of  the  Public  Service  Commissions  Law,  can  not 
be  determined  in  a  proceeding  brought  under  section  68  but  should  be  taken 
up  in  one  brought  under  section  74. 

(b)  Application  of  one  lighting  company  to  enter  a  field  already  occupied 
by  another  which  is  serving  the  community  adequately  and  eflSclently  should 
be  denied.     Petition  of  Oswego  River  Power  Transmission  Company.     268 

3.  An  electrical  corporation  can  not  be  allowed  to  urge  as  a  reason  for 
not  constructing  its  main  line  in  the  manner  prescribed  by  the  franchise 
under  which  it  is  operating,  that  the  expense  of  such  construction  would 
not  be  Justified  by  the  revenue  to  be  derived  therefrom.  Trustees  of  Christ 
Lutheran  Church  v.  The  Red  Hook  Light  and  Power  Company.     344 

4.  Terms  of  franchise  of  The  New  York  and  Long  Island  Traction  Company 
construed.  Emil  Steding  v.  The  New  York  and  Long  Island  Tr€iction  Com- 
pany.    368 

5.  By  applying  for  two  franchises  contemporaneously,  and  accepting  and 
constructing  its  line  under  both,  an  electric  railroad  company  is  bound  by 
the  fare  condition  in  either  franchise  as  part  of  its  line.  Charles  E.  White- 
house  V.  The  New  York  and  Long  Island  Traction  Company.     410 

6.  Terms  of  franchise  relating  to.  fare  conditions  construed.  Edwin  O. 
( Wright  et  al.  t.  The  New  York  and  Long  Island  Traction  Company.     418 

7.  The  Commission  should  treat  an  electrical  corporation  in  occupation 
of  streets  under  claim  of  right  as  a  corporation  de  facto,  and  has  no  Judicial 
power  to  determine  It  to  be  otherwise.  Application  of  The  Red  Hook  Light 
and  Power  Company.     475 

8.  A  permit  Issued  by  the  Superintendent  of  Public  Works  granting  per- 
mission to  set  poles  upon  the  banks  of  the  canal  Is  a  franchise  which  can 
not  be  lawfully  exercised  without  the  permission  and  approval  of  the  Com- 
mission, under  section  68  of  the  Public  Service  Commissions  Law.  Fulton 
Light,  Heat  and  Power  Company  v.  Oswego  River  Power  Transmission  Com- 
pany.    482 

9.  A  condition  requiring  a  company  to  furnish  light  to  a  municipality 
without  charge  should  be  regarded  as  a  general  addition  to  the  company's 
operating  expenses,  and  is  not  to  be  considered  as  a  factor  in  determining 
the  reasonableness  of  rates  for  public  lighting,  except  to  the  extent  that  it 
Is  a  general  addition  to  the  operating  expenses  and  has  its  proportionate 
bearing  upon  the  cost  of  such  lighting.  Trustees  of  the  Village  of  Ossining 
V.  NortJiem  Westchester  Lighting  Company.     502 
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10.  I8  a  franchise  property  upon  which  a  company  is  entitled  to  a  retnni 
from  Its  customers.  Louia  P.  Fuhrmann  as  Mayor  o/  the  City  of  Buffalo  J. 
Buffalo  General  Electric  Cowtpany,     789 

11.  Approval  for  the  exercise  of  a  franchise  to  an  electrical  corpora ttoo 
under  section  06  of  the  Public  Service  Commissions  Law  denied,  with  reasons. 
Petition  of  Northern  Power  Company,     817 

Frelfht  Berrloe. 

Consent  of  the  Commission  denied  upon  petition  to  discontinue  the  handUng 
of  less  than  carload  freight  at  Hewlett  station.  Application  of  The  Long 
Island  Railroad  Company.     40 

Oas  and  Electrloal  Corporations. 

Applicant  not  entitled,  under  the  conditions  surrounding  its  consolidation, 
to  reimbursement  on  account  of  moneys  expended  for  additions  or  bettermeota 
Application  of  Central  Hudson  Oas  and  Electric  Company.     SSO 

Oas  Corporations. 

1.  (a)  Natural  gas  corporations  can  not  sell  gas  to  one  corporation  for 
distributing  purposes  and  arbitrarily  refuse  to  sell  to  another  In  like  case 

(6)  The  Commission  has  Jurisdiction  as  to  the  right  of  a  natural  gas  cor- 
poration (A)  to  demand  that  gas  be  supplied  to  it  by  a  producing  and  dis- 
tributing gas  corporation  (B)  at  the  same  rate  at  which  it  ts  supplied  to 
another  gas  corporation  (C),  in  like  case  by  said  corporation  B.  Attica 
Water,  Oas  and  Electric  Company  ▼.  Alden-Batavia  Natural  Oas  Com- 
pany. .  207 

2.  A  gas  corporation  actually  serving  a  community  shou-Id,  upon  applica- 
tion, furnish  gas  to  a  company  producing  electric  light.  Attica  Water,  Oas 
and  Electric  Company  y.  Alden-Batavia  Natural  Oas  Company.    685 

Oolng  Concern  Talne. 

Whether  it  is  a  property  right  entitled  to  a  return.  Louis  P.  Fuhrmann 
as  Mayor  of  the  City  of  Buffalo  v.  The  Cataract  Power  and  ConduU  Com- 
pany.    6G6 

Louis  P.  Fuhrmann  as  Mayor  of  the  City  of  Buffalo  v.  Buffalo  General 
Electric  Company.     739 

Orade  Crossings. 

1.  International  Railway  Company  required  to  construct,  maintain,  and 
operate  an  interlocker  at  the  crossing  of  its  tracks  at  grade  over  the  tracks 
of  the  Lehigh  Valley  Railroad  Company  and  the  Erie  Railroad  Company  in 
the  town  of  Cheektowaga.  Lehigh  Valley  Railroad  Company  ▼.  International 
Railiray  Company.     514 

2.  The  Public  Service  Commission  has  neither  supervisory  nor  appellate 
Jurisdiction  in  any  matter  regarding  the  elimination  of  existing  grade 
crossings  in  the  city  of  Buffalo  specifled  in  chapter  358  of  the  laws  of  1911. 
nor  can  the  Commission  institute  or  review  proceedings  for  the  elimlnatloD 
of  any  such  grade  crossings  within  the  city  of  Buffalo.  Application  of  Barry 
Fisher  ct  ol.     882 

3.  Crossing  at  grade  permitted  under  conditions  stated  in  the  opinion. 
Petition  of  the  Village  of  Seneca  FaUs.     840 
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Highway  Bridge  over  Bailroad. 

The  Commission  has  no  power  to  order  the  demolition  of  an  existing  bridge 
which  has  become  Inadequate  in  size  and  strength  to  carry  existing  traffic 
and  to  order  the  construction  of  a  new  steel  bridge  of  larger  dimensions. 
Town  Board  of  Netcstead  and  President  and  Board  of  Trustees  of  the  VUlage 
of  Akron  v.  The  Neto  York  Central  and  Hudson  River  Railroad  Company.  260 

Interlocker 

International  Railway  Company  required  to  construct,  maintain,  and 
operate  an  interlocker  at  the  crossing  of  its  tracks  at  grade  over  the  tracks 
of  the  Lehigh  Valley  Railroad  Company  and  the  Erie  Railroad  Company  In 
the  town  of  Cheektowaga.  Lehigh  Valley  Railroad  Company  v.  International 
Railway  Company,     514 

Intenirban  Eleotric  Railroad. 

1.  A  charge  of  IS  cents  for  distances  of  5.71  miles  and  5.S4  miles,  and 
10  cents  for  2.25  miles,  held  unreasonable  and  discriminatory  as  compared 
with  average  rate  of  fare  charged  by  the  company,  and  same  should  be 
reduced  to  10  cents  and  5  cents  respectively.  Brightford  Heights  Land  Com- 
pany et  al.  V.  Rochester,  Syracuse  and  Eastern  Railroad  Company.     364 

2.  Fares  between  a  point  within  a  city  and  a  point  without  such  city  are 
correctly  based  upon  the  distance  between  such  points  and  not  necessarily 
upon  the  basis  of  a  fare  break  at  the  city  line.  Employees  of  Halcomb  Steel 
Company  v.  Syracuse,  Lake  Shore  and  Northern  Railroad  Company.     872 

Jurlsdiotlon  of  the  Oommlsslon. 

1.  The  Commission  has  jurisdiction  as  to  the  right  of  a  natural  gas  cor- 
poration (A)  to  demand  that  gas  be  supplied  to  it  by  a  producing  and 
distributing  gas  corporation  (B)  at  the  same  rate  at  which  it  is  supplied  to 
another  gas  corporation  (C),  in  like  case  by  said  corporation  B.  Attica 
Water,  Gas  and  Electric  Company  v.  Alden-Batavia  Natural  Oas  Com- 
pany.    207 

2.  The  receivers  of  a  street  railway  company  are  subject  to  the  Juris- 
diction and  supervision  of  the  Commission,  and  are  subject  to  the  exercise 
of  all  the  powers  conferred  upon  the  Commission  by  sections  50  and  51 
of  the  Public  Service  Commissions  Law.  Matter  of  the  Discontinuance  of 
Operation  of  the  Cayuga  Heights  Line  of  the  Ithaca  Street  Railway.     442 

Xerger  or  Consolidation. 

Merger  of  gas  corporations  and  electrical  corporations  resulting  in  a 
reduction  of  outstanding  stock  and  bonds,  approved.  Application  of  Empire 
Oas  and  Electric  Company  et  al.    9 

Ifflnorlty  Stookholderi* 

A  transfer  of  a  bare  majority  interest  from  the  New  Haven  to  the  Central 
should  not  be  permitted  without  reasonably  guarding  the  minority  stock- 
holders from  possible  oppression  by  the  majority  interest.  AppUcation  of 
The  New  York  Central  and  Hudson  River  Railroad  Company.     261 

Paitenger.  Servloe. 

1.  Where  the  local  service  furnished  by  a  railroad  corporation  Is  inade- 
quate, through  trains  will  be  ordered  to  stop  to  accommodate  local  travel. 
Residents  of  Village  of  Canisteo  and  Vicinity  v.  Erie  Railroad  Company.     32 
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2.  Passenger  train  service  whicb  had  been  dUoonttnaed  ordered  restored 
for  a  period  of  six  montha,  with  leave  at  the  end  of  that  time  to  apply 
for  permlBsion  to  discontinue  Mahopac  F\alls  as  a  passenger  station.  Bdwcrd 
S.  Agcr  v.  TAs  Hew  Yorfe  Central  amd  Hudaon  River  Railroad  CoMpony.    46 

8.  Service  can  not  be  held  Inadequate  if  during  a  stated  period  the  head- 
way has  been  reasonably  maintained  and  sufficient  cars  furnished  so  that  the 
average  car  during  the  period  has  not  been  overcrowded.  Harry  Fisher  and 
Other  Rcaidenta  of  Buffalo  y.  International  RaUway  Company.     14^ 

4.  Passenger  train  service  which  had  been  discontinued  as  to  stopping  of 
certain  trains  at  Graham  ordered  restored  for  a  period  of  six  months,  with 
leave  at  the  end  of  that  time  to  apply  for  abrogation  or  modification  of 
order.  Rcaidenta  of  Totona  of  Mount  Hope,  QreenvUU,  and  Deerpark  y.  Erie 
Railroad  Company.    219 

Permit  by  Snperintendeat  of  Public  Works. 

A  permit  issued  by  the  Superintendent  of  Public  Works  granting  pei^ 
mission  to  set  poles  upon  the  banks  of  the  canal  la  a  franchise  which  can 
not  be  lawfully  exercised  without  the  permission  axMl  approval  of  the  Com- 
mission, under  section  68  of  the  Public  Service  Commissions  Law.  Fulton 
Light,  Heat  and  Power  Company  v.  Oavcego  River  Power  Tranamiaaion  Com- 
pany.    4&2 

Powers  of  the  Oommisslon. 

1.  The  Commission  has  authority  to  order  a  carrier  to  publish  and  charge 
reasonable  commutation  rates  for  students  and  others.  Reaidenta  of  Vicinity 
of  and  heticeen  Waverly  and  Chemung  v.  Elmira,  Corning  and  TTarerly 
Railway.     212 

2.  The  Commission  has  not  the  power  under  section  ^0  of  the  Public 
Service  Commissions  Law  to  disapprove  a  site  and  building  ofTered  by  a 
railroad  company  which  is  in  the  opinion  of  the  Commission  adequate,  end 
to  direct  the  company  to  locate  its  station  at  another  site  which  is  claimed 
to  be  more  advantageous  than  the  site  selected  by  the  railroad  company. 
Board  of  Trade  of  Monroe  v.  Erie  Railroad  Company.    ,226 

3.  The  Commission  has  power  to  determine 

(a)  Whether  the  applicant  is  a  corporation  duly  incorporated  pursuant 
to  section  9  of  the  Stock  Corporation  Law ;  and 

(b)  Whether  the  securities  required  by  the  plan  of  reorganization  are  la 
excess  of  those  of  the  company  to  whose  property  and  franchises  the  appli- 
cant has  succeeded.  Application  of  Adirondack  Electric  Power  CorporS' 
tion.     242 

4.  The  Commission  has  no  power  to  order  the  demolition  of  an  existing 
bridge  which  has  become  Inadequate  in  size  and  strength  to  carry  existing 
traffic  and  to  order  the  construction  of  a  new  steel  bridge  of  larger  dimes- 
Blons.  Totcn  Board  of  Newatead  and  Preaident  and  Board  of  Truatce^  of  the 
Village  of  Akron  v.  The  New  York  Central  and  Hudaon  River  Railroad  Com- 
pany.    250 

5.  The  Commission  shall  determine  the  amonnt  of  capitalisation  of  corpo- 
rations after  reorganization,  and  the  amount  of  the  capitalization  shall  not 
exceed  the  fair  value  of  the  property  Involved.  Application  of  The  Weat- 
cheater  Street  Railroad  Company.     286 

6.  The  Commission  has  power  to  order  reasonable  improvements  and 
extensions  of  wires  by  electrical  corporations.  Truateea  of  Chriat  Lutheran 
Church  V.  The  Red  Hook  Light  and  Power  Company.     344 
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7.  The  Conrmlsslon  may  only  approve  an  Issue  of  stock  for  the  purposes 
enumerated  In  the  capitalization  sections  of  the  Public  Service  Commissions 
Law,  which  does  not  include  payment  of  dividends,  establishment  of  benefit 
fund  for  emploj'oes,  replacements,  or  maintenance.  Application  of  Central 
Hudson  Gas  and  Electric  Company.     380 

S.  The  Commission  has  power  to  regulate  the  terms  of  use  of  round-trip 
excursion  tickets  except  as  regards  those  the  sale  of  which  is  limited  to 
loss  than  thirty  days.  Employees  of  Halcomb  Bteel  Company  et  al.  v. 
Syracuse,  Lake  Shore  and  Northern  Railroad  Company.     424 

9.  If  an  electrical  corporation  occupying  streets  under  claim  of  right  so 
to  do  has  no  franchise  from  the  proper  municipal  authorities,  the  remedy 
lies,  not  with  the  Commission  but  with  a  court  of  competent  Jurisdiction. 
Application  of  The  Red  Hook  Light  and  Power  Company.     475 

10.  The  Commission  has  no  power  to  fix  the  price  to  be  paid  by  a  city 
for  gas  which  has  been  furnished  it  In  the  past,  and  any  determination  as 
to  the  rate  for  gas  applies  only  to  gas  thereafter  furnished.  Buffalo  Gas 
Company  v.  City  of  Buffalo.     5i53 

11.  The  Public  Service  Commission  has  neither  supervisory  nor  appellate 
Jurisdiction  in  any  matter  regarding  the  elimination  of  existing  grade  cross- 
ings in  the  city  of  BulTalo  specified  in  chapter  dG8,  laws  of  l&ll,  nor  can 
the  Commission  institute  or  review  proceedings  for  the  elimination  of  any 
such  grade  crossings  within  the  city  of  Buffalo.  Application  of  Harry  Fisher 
et  al.     832 

Fnblio  FoUcy. 

Public  policy  requires  that  the  rates  into  New  York  city  from  the  com- 
muting district  should  be  at  the  lowest  reasonable  point.  VariouB  complaints 
affainst  The  New  York  Central  and  Hudson  River  Railroad  Company  and 
7"he  yew  York,  A'etc  Haven  and  Hartford  Railroad  Company  as  to  com- 
m^utation  and  other  passenger  rates.     546 

Public  Servioa  Oommissioni  Law. 

1.  Permission  of  the  Commission  denied,  under  section  53  of  the  Public 
Service  Commissions  Law,  to  Buffalo,  Rochester  and  Eastern  Railroad  Com- 
pany for  the  building  of  a  double  track  steam  railroad  between  the  cities 
of  Buffalo  and  Troy.  Application  of  Buffalo,  Rochester  and  Eastern  Rail- 
road Company.    Q5 

2.  Permission  granted  to  CatsklU  Traction  Company  to  extend  Its  line 
from  Leeds  to  Cairo,  Greene  county,  N.  Y.  Application  of  CatskiU  Traction 
Company.     189 

3.  The  Commission  has  not  the  power  to  disapprove  of  a  site  and  building 
ottered  by  a  railroad  company  which  is  in  the  opinion  of  the  Commission 
adequate,  and  to  direct  the  company  to  locate  its  station  at  another  site 
which  is  claimed  to  be  more  advantageous  than  the  site  selected  by  the 
railroad  company.   Board  of  Trade  of  Monroe  v.  Erie  Railroad  Company.    220 

4.  Right  of  an  electric  light  corporation  supplying  current  within  a 
municipality  without  a  franchise,  but  claiming  that  it  Is  so  doing  without 
violating  any  provisions  of  the  Public  Service  Commissions  Law,  can  not 
be  determined  in  a  proceeding  brought  under  section  68  but  should  be 
taken  up  in  one  brought  under  section  74.  Petition  of  Oswego  River  Power 
Transmission  Company.     268 
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5.  A  fifteen-cent  rate  made  by  an  electrical  corporation  in  one  localitf, 
as  compared  with  a  six-cent  rate  made  by  it  for  like  service  in  anoUier 
locality,  beld  discriminatory  and  unlawful  under  section  Go  of  tlie  Public 
Service  Commissions  Law,  and  the  disparity  not  Justified  by  competition  ia 
the  locality  in  which  the  lower  rate  is  made.  HesidenU  of  Co*8ackie  T. 
Upper  Hudson  Electric  Company.     353 

6.  A  rehearing  will  not  be  granted  for  the  purpose  of  allowing  the  appli- 
cant to  present  matters  which  it  did  not  present  upon  the  first  hearing, 
without  a  sufficient  reason  being  presented  why  such  matters  were  not 
brought  to  the  attention  of  the  Commission  on  the  first  hearing.  Employee* 
of  Halcomb  8teel  Company  et  aL  v.  Syracuse,  Lake  Shore  and  Morthem 
Jtailroad  Company.     424 

7.  The  receivers  of  a  street  railway  company  are  subject  to  the  exercise 
of  all  the  powers  conferred  upon  the  Commission  by  sections  oO  and  51  of 
the  Public  Service  Commissions  Law.  Matter  of  the  Diecontinuanee  of 
Operation  of  the  Cayuga  Heights  Line  of  the  Ithaca  Street  Railway.     442 

8.  Reasons  for  denying  application  of  The  Red  Ilook  Light  and  Power 
Company  under  secUon  68  of  the  Public  Service  Commissions  Law.  Appli- 
cation of  The  Red  Hook  Light  and  Power  Company.     475 

9.  (a)  A  permit  Issued  by  the  Superintendent  of  Public  Works  granting 
permission  to  set  poles  upon  the  banks  of  the  canal  is  a  franchise  which 
can  not  be  lawfully  exercised  without  the  permission  and  approval  of  the 
Commission,  under  section  68  of  the  Public  Service  Commissions  Law. 

(b)  Where  a  franchise  is  exercised  by  an  electrical  corporation  without 
first  having  made  application  to  the  Commission  under  section  6S,  and 
where  It  appears  that  such  action  was  taken  in  good  faith,  no  action  should 
be  taken  by  the  Commission  under  section  74  until  a  reasonable  time  has 
been  given  within  which  to  apply  to  the  Commission  for  permission  and 
authority  under  section  68  to  exercise  the  franchise.  Fulton  Light,  Heat 
and  Power  Company  v.  Oawego  River  Power  Transmission  Company.     4S2 

10.  Application  of  an  electrical  corporation  to  enter  a  field  already  occu- 
pied denied.     Petition  of  Northern  Power  Company.     817 

Kallroad  Oorporatloni. 

1.  Passenger  train  service  which  had  been  discontinued  as  to  stopping  of 
certain  trains  at  Graham  ordered  restored  for  a  period  of  six  months,  with 
leave  at  the  end  of  that  time  to  apply  for  abrogation  or  modification  of 
order.  Residents  of  Towns  of  Mount  Hope,  Greenville,  and  Deerpark  v.  Erie 
Railroad  Company.    ^19 

2.  The  Commission  has  not  the  power  to  disapprove  a  site  and  building 
offered  by  a  railroad  company  which  is  in  the  opinion  of  the  Commlssi<Bi 
adequate,  and  to  direct  the  company  to  locate  Its  station  at  another  site 
which  Is  claimed  to  be  more  advantageous  dinn  the  site  selected  by  the 
raUroad  company.   Board  of  Trade  of  Monroe  v.  Erie  Railroad  Company.  226 

3.  Consolidation.  Application  of  The  New  York  Central  and  Hudson 
River  Railroad  Company  et  al.     822 

Eailrcad  Law. 

1.  Section  54  of  the  Railroad  Law  applies  to  the  discontinuance  of  a 
passenger  station  brought  about  by  abandonment  of  the  entire  passenger 
service.  Edward  8.  Agor  v.  The  New  York  Central  and  Hudson  River  «««- 
road  Company,     46 
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2.  The  Blandina  Street  and  South  Street  lines  of  the  Utica  and  Mohawk 
Valley  Railway  Company  in  the  city  of  Utica  are  but  1360  feet  apart,  and 
for  the  greater  distance  parallel  each  other:  company  reqaired  to  transfer 
passengers  from  one  line  to  the  other  at  a  single  fare,  by  virtue  of  section  181 
of  the  Railroad  Law.  J,  L.  Crandall  v.  Utica  and  Mohaxck  Valley  Railway 
Company.    S46 

Bates,  Eleotrio. 

1.  A  flf teen-cent  rate  made  by  an  electrical  corporation  in  one  locality, 
as  compared  with  a  six-cent  rate  made  by  it  for  like  serYice  in  another 
locality,  held  discriminatory  and  unlawful  under  section  65  of  the  Public 
Service  Commissions  Law.  Reeidenta  of  Cowaackie  v.  Upper  Hudaon  Electrio 
Company,     353 

2.  Rates  for  lighting  business  places,  under  certain  circumstances  to  be 
uniform  with  residence  rates.  Reaidenta  of  Oranville  v.  Oranville  Electric 
and  Oaa  Company,     498 

3.  A  condition  requiring  a  company  to  furnish  light  to  a  municipality 
without  charge  should  be  regarded  as  a  general  addition  to  the  company's 
operating  expenses,  and  is  not  to  be  considered  as  a  factor  in  determining 
the  reasonableness  of  rates  for  public  lighting,  except  to  the  extent  that  it 
is  a  general  addition  to  the  operating  expenses  and  has  its  proportionate 
bearing  upon  the  cost  of  such  lighting.  Truatees  of  the  Village  of  Oaaining 
V.  northern  Weatcheatcr  Lighting  Company,     502 

4.  Electric  rates  reduced.  Louia  P.  Fuhrmann  aa  Mayor  of  tJie  City  of 
Buffalo  v.  2'he  Cataract  Power  and  Conduit  Company,     656 

5.  The  principles  upon  which  a  rate  schedule  for  electrical  corporations 
should  be  constructed.  Louia  P.  Fuhrmann  aa  Mayor  of  the  City  of  Buffalo 
V.  Buffalo  General  Electrio  Company.     739 

Bates,  Express. 

(a)  A  carrier's  practice  of  transporting  bakers'  products  at  net  weight 
is  not  a  reason  for  compelling  it  to  extend  the  net  weight  principle  to  any 
particular  kind  of  traflQc  unless  it  competes  with  other  bakers'  products. 

(b)  Rates  on  laundry  found  excessive  and  ordered  reduced.  Frank  A, 
Sherwood  v.  National  Expreaa  Company.     376 

Bates,  Freight  and  Passenger. 

The  reasonableness  of  existing  passenger  and  freight  rates,  together  with 
the  adequacy  of  service  afforded  at  said  rates,  considered  upon  an  application 
by  a  new  railroad  corporation  for  a  certificate  of  public  convenience  and  a 
necessity.  Application  of  Buffalo,  Rocheater  and  Eaaiern  Railroad  Com- 
pany.    55 

Jitatei,  Oas. 

The  fair  and  reasonable  price  per  thousand  cubic  feet  of  gas  delivered  to 
the  City  of  Buffalo  held  to  be  90  cents.  Buffalo  Gaa  Company  v.  City  of 
Buffalo.     553  ^ 

Xteasonable  Bate. 

A  rate  established  as  a  voluntary  act  of  the  corporation,  which  has  been 
Id  effect  sufficiently  long  to  show  that  it  is  not  a  mere  experiment  and 
whidi  has  been  accepted  by  the  public,  must  as  against  the  corporation  be 
treated  as  presumptively  Just  and  reasonable.     Varioua  complainta  againat 
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The  New  York  Central  and  Hudson  River  Railroad  Company  and  The  New 
York,  New  Haven  and  Hartford  Railroad  Company  as  to  commutation  and 
other  passenger  rates.     546 

Eeoeiven  of  Street  BAilway. 

The  receivers  of  a  street  railway  company  are  subject  to  the  jurisdiction 
and  supervision  of  the  Commission,  and  have  no  power  to  dlscontinae 
operations  without  the  consent  of  the  commission.  Matter  of  the  Discon- 
tinuance of  Operation  of  the  Cayuga  Heights  Line  of  the  Ithaca  Street 
Railway,     442 

Eeconatmetiott  of  Bridge. 

The  Commission  has  no  power  to  order  the  demolition  of  an  existinf 
bridge  which  has  become  inadequate  in  size  and  strength  to  carry  exlstlDg 
traflSc  and  to  order  the  construction  of  a  new  steel  bridge  of  larger 
dimensions.  Town  Board  of  Xewstead  and  President  and  Board  of  Trustect 
of  the  Village  of  Akron  v.  The  New  York  Central  and  Hudson  River  Rail 
road  Company.     2y>0 

Befnading  Taroa. 

A  railroad  rogulation  which  requires  a  passenger  to  present  a  ticket  or 
pay  the  regular  fare  in  cash  at  tlie  time  of  riding  without  the  subsequent 
refund  of  any  part  of  the  regular  fare  so  paid  is  not  unfair  or  unreason- 
able. ./.  Heron  Crosman  v.  The  New  York,  New  Haven  and  Hartford  Rail- 
road Company.     168 

Bohearing. 

(a)  A  rc4iearlng  will  not  be  granted  for  the  purpose  of  allowing  the 
applicant  to  present  matters  which  It  did  not  present  upon  the  first  hearing, 
without  sufficient  reason  being  presented  why  such  matters  were  not  brongbt 
to  the  attention  of  the  Commission  on  the  first  hearing 

(b)  In  case  it  is  claimed  that  a  part  of  an  order  made  by  the  Commission 
l9  erroneous,  the  proper  practice  is  not  a  motion  for  a  rehearing  but  s 
motion  to  modify  the  order.  Employees  of  Halcomb  Steel  Company  et  al. 
V.  Syracuse,  Lake  Shore  and  Northern  Railroad  Company.     424 

Beorganisation. 

1.  A  reorganization  effected  by  the  merger  of  several  gas  corporations  and 
electrical  corporations  resulting  in  a  reduction  of  outstanding  stock  and 
bonds,  approved.     Application  of  Empire  CHis  and  Electric  Company  et  ak    9 

2.  The  general  object  of  section  9  of  the  Stock  Corporation  Law  is  to 
permit  the  reorganization  of  one  corporation  and  not  the  consolidation  of 
two  or  more  distinct  and  unrelated  corporations.  If  prior  to  attempted 
reorganization  there  has  been  created  a  substantial  business  and  material 
unity  which  can  not  be  destroyed  without  material  loss  to  the  parties 
interested  in  the  corporations,  that  unity  may  be  perpetuated  in  a  reorgani- 
zation.    Application  of  Adirondack  Electric  Power  Corporation.     242 

Bei  judicata. 

Petition  concerning  the  transfer  of  stock  dismissed,  on  the  ground  that 
the  matter  had  been  determined  in  a  former  proceeding.  Application  of 
Tompkins  C.  Dclavan  ct  al.  for  an  order,  etc.     402 
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Sale. 

Sale  of  stock  of  New  York  and  Harlem  Railroad  Company  to  The  New 
York  Central  and  Hadson  Rl?er  Railroad  Convpany  approved,  and  reasons 
therefor.  Application  of  The  Hew  York  Central  and  Hudson  River  RaUroad 
Company.     183 

Bervioe,  Electric. 

Adequate  service  must  be  furnished  by  a  company  doing  business  In  a 
locality,  If  petition  of  competing  company  to  exercise  a  franchise  is  to  be 
denied.     Petition  of  Northern  Potcer  Company.     817 

Service,  Freight  and  Pasienger. 

Adequacy  of  .service  afforded  by  existing  railroads  considered  upon  an 
application  by  a  new  railroad  corporation  for  a  certificate  of  public  con- 
venience and  a  necessity.  Application  of  Buffalo,  Rochester  and  Eastern 
Railroad  Company.     55 

Stations. 

1.  Details  of  defective  condition  of  station  of  Erie  Railroad  Company  at 
Dayton  discussed,  and  improvements  ordered.  Residents  of  Dayton  v.  Erie 
Railroad  Company.     432 

2.  Consent  of  the  Commission  denied  upon  petition  to  discontinue  the 
handling  of  less  than  carload  freight  at  Hewlett  station.  Application  of 
2'he  Long  Island  Railroad  Company.     40 

3.  The  Commission  has  not  the  power  to  disapprove  a  site  and  building 
offered  by  a  railroad  company  which  is  in  the  opinion  of  the  Commission 
adequate,  and  to  direct  the  company  to  locate  its  station  at  another  site 
which  is  claimed  to  be  more  advantageous  than  the  site  selected  by  the 
railroad  company.   Board  of  Trade  of  Monroe  v.  Erie  Railroad  Company.   220 

Stock  Oorporatlon  Law. 

The  Commission  has  power  to  determine  whether  the  applicant  is  a  cor- 
poration duly  incorporated  pursuant  to  section  0  of  the  Stock  Corporation 
Law.     Application  of  Adirondack  Electric  Power  Corporation.     242 

Stocks. 

1.  Authorization  to  issue  common  capital  stock  to  the  amount  of  $50,000 
to  F.  A.  Stratton,  in  full  settlement  of  certain  claims  against  said  company 
for  services  rendered,  denied,  until  the  company  is  prepared  to  submit  proof 
concerning  the  extent  and  value  of  such  services.  Application  of  Hudson 
River  and  Eastern  Traction  Company.     172 

2.  Purchase  of  stock  of  New  York  and  Harlem  Railroad  Company  by  The 
New  York  Central  and  Hudson  River  Railroad  Company  approved,  and 
reasons  therefor.  Application  of  The  New  York  Central  and  Hudson  River 
Railroad  Company.     183 

3.  A  transfer  of  a  bare  majority  interest  from  the  New  Haven  to  the 
Central  should  not  be  permitted  without  reasonably  guarding  the  minority 
stockholders  from  possible  oppression  by  the  majority  interest.  Application 
of  The  New  York  Central  and  Hudson  River  Railroad  Company.     261 

4.  The  Commission  shall  determine  the  amount  of  capitalization  of  corpo- 
rations after  reorganization,  and  the  amount  of  the  capitalization  shall  not 
exceed  the  fair  value  of  the  property  involved.  Application  of  The  West- 
chester Street  Railroad  Company.     286 
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6.  The  CominlBslon  may  only  approve  an  iseue  of  stock  for  the  purposes 
enumerated  In  the  capitalization  sections  of  the  Public  Service  Coznmisaiona 
Law,  which  does  not  include  payment  of  dividends,  establishment  of  benefit 
fund  for  employees,  replacements,  or  maintenance.  Application  o/  Central 
Hudson  Ga9  and  Electrio  Company.     380 

0.  (a)  Petition  concerning  the  transfer  of  stock  dismissed  on  the  ground 
that  the  matter  had  been  determined  in  a  former  proceeding. 

ib)  Transfers  of  stock  under  section  54  of  the  Public  Service  Commissions 
Law  authorised  as  of  the  previous  date  of  such  transfer.  Application  of 
Tompkins  C.  Delavan  et  al.  for  an  order,  etc,     492 

7.  The  status  of  investors  in  stocks  and  bonds  of  public  service  corpora- 
tions. Louis  P.  Fuhrmann  as  Mayor  of  the  City  of  Buffalo  v.  Buffalo  Gen- 
eral Electric  Company.     739 

Stop  of  PasssBffer  Trains. 

Passenger  train  service  which  had  been  discontinued  as  to  stopping  of 
certain  trains  at  Graham  ordered  restored  for  a  period  of  six  months,  with 
leave  at  the  end  of  that  time  to  apply  for  abrogation  or  modification  of 
order.  Residents  of  Towns  of  Mount  Hope,  OreenvUle,  and  Dierpark  v.  Erie 
Railroad  Company,     219 

Street  Gars,   Ventilation. 

Further  appeal  to  the  Commission  can  be  had  if  the  matter  of  ventUation 
is  not  given  proper  attention  by  the  ofliclals  of  the  road.  Harry  Fisher  and 
Other  Residents  of  Buffalo  v.  International  Railway  Company.     146 

Street  Railroads. 

1.  Service  can  not  be  held  inadequate  if  during  a  stated  period  the  head- 
way has  been  reasonably  maintained  and  sufficient  cars  furnished  so  that 
the  average  car  during  the  period  has  not  been  overcrowded.  Harry  Fisher 
and  Other  Residents  of  Buffalo  v.  International  Railway  Company.     146 

2.  The  Blandina  Street  and  South  Street  lines  of  the  Utlca  and  Mohawk 
Valley  Railway  Company  in  the  city  of  Utica  are  but  1360  feet  apart,  and 
for  the  greater  distance  parallel  each  other:  company  required  to  transfer 
passengers  from  one  line  to  the  other  at  a  single  fare,  by  virtue  of  section 
181  of  the  Railroad  Law.  J.  L.  Crandall  v.  Utica  and  Mohawk  Valley  Rail- 
way Company,     840 

Summary  Proceeding's. 

Proceedings  should  not  be  commenced  against  an  electrical  corporation 
which  in  good  faith  and  in  the  belief  that  the  corporation  was  within  its 
legal  rights  exercised  a  franchise  without  the  necessary  permission  of  the 
Commission  until  a  reasonable  time  has  been  given  within  whlcb  to  apply 
for  such  permission.  Fulton  Light,  Heat  and  Power  Company  \.  Oswego 
River  Power  Transmission  Company.     482 

Telegraph  Corporations. 

A  charge  made  by  a  telegraph  corporation  to  a  competitor  for  the  origi- 
nating address  and  date  upon  a  telegram  transferred  by  the  latter  to  the 
former  company  in  the  course  of  transmission  is  unreasonable  and  dis- 
criminatory.    Application  of  Postal  Telegraph-€ahle  Company.     160 

Telephones. 

Extension  of  line  ordered  upon  stated  terms.  Patrick  O'Day  v.  New  York 
Telephone  Company.    836 
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Terminal  Charsei. 

Terminal  charges  in  the  nature  of  rent  and  part  of  the  general  expense 
of  a  company  can  not  be  considered,'  in  a  rate  case,  against  the  particalar 
traffic  using  the  terminal  facilities.  Various  complainU  against  The  New 
York  Central  and  Hudson  River  Railroad  Company  and  The  New  York, 
New  Haven  and  Hartford  Railroad  Company  aa  to  commutation  and  other 
passenfftr  rates.     54ti 

Tickets,  Round-trip  Excursion. 

The  Commission  has  power  to  regulate  the  terms  of  use  of  round-trip 
excursion  tickets  except  as  regards  those  the  sale  of  which  is  limited  to  less 
than  thirty  days.  Employees  of  Halcomh  Bteel  Company  et  al.  v.  Syracuse, 
Lake  Shore  and  Northern  Railroad  Company,     424 

Traffic  Accommodations. 

Details  of  defective  condition  of  station  of  Erie  Railroad  Company  at 
Dayton  discussed,  and  Improvements  ordered.  Residents  of  Dayton  v.  Erie 
Railroad  Company,     432 

Transfers. 

The  Blandina  Street  and  South  Street  lines  of  the  Utlca  and  Mohawk 
Valley  Railway  Con*pany  in  the  city  of  Utica  are  but  1360  feet  apart,  and 
for  the  greater  distance  parallel  each  other:  company  required  to  transfer 
passengers  from  one  line  to  the  other  at  a  single  fare,  by  virtue  of  section 
181  of  the  Railroad  Law.  «/.  L.  Cramlall  v.  Utica  and  Mohawk  VaHey  Rail- 
way Company.     846 

Value. 

1.  What  is  the  fair  value  of  property  used  In  the  public  sevice  and  how 
it  is  determined.  Louis  P.  FuJirmann  as  Mayor  of  the  City  of  Buffalo  v. 
The  Cataract  Power  and  Conduit  Company.     656 

2.  (a)  Fair  value  of  the  property  of  an  electrical  corporation  used  in  the 
public  service. 

(b)  A  contract  for  power  has  not  a  property  value  upon  which  an  elec- 
trical corporation  is  entitled  to  returns.  Louis  P,  Fuhrmann  as  Mayor  of 
the  City  of  Buffalo  v.  Buffalo  General  Electric  Company,     739 

Value.   Gapitalisable. 

The  question  of  the  capitalizable  value  of  a  contract  for  the  purchase  of 
electric  energy  at  $16  per  horse  power  discussed.  Louis  P.  Fuhrmann  as 
Mayor  of  the  City  of  Buffalo  v.  The  Cataract  Power  and  Conduit  Com- 
pany.    656 

Value  for  Rate  Maklnff  Purposes. 

Cost  of  cutting  paving  laid  above  mains  by  the  city  subsequent  to  the 
actual  laying  of  the  mains,  not  to  be  considered  as  a  part  of  the  fair  value 
of  the  property  of  the  company  for  rate  making  purposes.  Buffalo  Qas  Com- 
pany V.  City  of  Buffalo.     563 

Working  Capital. 
Buffalo  Qas  Company  v.  City  of  Buffalo.     553 
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extra  session 

Brooklyn,  proposed  terminal  railroad,  message  relating  to.  ..extra  session  10 

Buffalo,  Charity  Organization  Society,  annual  report 16 
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Canals,  report  of  Commission  on  Barge  Canal  operation 9 
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Champlain  Tercentenary  Commission,  final  report 61 

report  of  receipts  and  disbursements extra  session  14 

Charities,   State   Board  of,  annual  report 41 
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City  charter  bill,  optional,  message  recommending  enactment. . extra  session  15 
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Claims,  Board  of,  annual  report 34 

Code  of  Civil  Procedure,  report  of  Board  of  Statutory  Consolidation 8 
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Committee  of  Inquiry,  report 57 
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Departments,  see  specific  names  of. 
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Governor's  messages: 

annual  2 

Architect's  office,  reorganization extra  session  13 

bakeries,  law  relating  to extra  session  12 

Brooklyn,  terminal  railroad extra  session  10 
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primary  elections  58 
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report  of  receipts  and  disbursements extra  session  14 

Legislation,  Governor  Glynn's  message  recommending extra  session  19 
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Napanoch  Reformatory,  report  of  Managers 43 

New  York  Catholic  Protectory,  annual  report 54 

New  York  City,  Fire  Commissioner,  communication  from 33 

Special  Committee  of  the  Board  of  Aldermen,  annual  report 51 
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to    12 

Savings  banks,  report  of  Superintendent  of  Banks  relative  to 1  ^ 

Senate,  bills,  supplemental   index 6P 

committees,  list   3,  2«i 

members,  list    1 .  -'• 

Senatorial  district,  Iftth,  contest  for  office  in i»4 

Sinking  funds,  reply  of  Comptroller  to  Senate  relating  to 47 
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Society  for  the  Reformation  of  Juvenile  Delinquents,  annual  report 42 

Standing  committees,  see  Committees. 

State  boards,  commissions  and  departments,  see  specific  names  of. 
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